“ 1.
2.
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what is the problem and what has caused it? Is it the
result of well meaning but misdirected state and/or local
social service agencies and workers who think they are
serving the best interests of the children but simply
do not understand the problem from an Indian perspective?
Or, are public welfare agencies consciously trying to
break down Indian family units, traditions, customs,
etc? Or, 4o tribes feel that they are being left cut
of an important process which impacts upon their 1lives,
customs and traditions and thus desire a greater say
in what transpires?

Why is legislation of this type needed?

Is quantifiable data available which will give some

idea of the scope of the problem - i.e., number of

cases per year (on and off reservation); svecific states,
counties, tribes or reservations where the problem seems
to be more severe than others; comparative data on the
numbers and types of Indian child placements as compared
to the general population?

Do the provisions of the bill adequately protect the
health and welfare of Indian children? Do the procedural
delays of tribal notification, especially in cases
involving children who do not live on reservations,
create the potential for greater harm than good to the
children involved?

What reasons are there for providing legislation such

as this for Indians and not for other ethnic or minority
groups who may feel that they also need special assistance
in the area of family development and special recogni-
tion of their unique culture and traditions?

1
If Interior becomes involved in implementing the provisions
of this bill, what other special social service programs
for Indians are likely to be demanded of the Department
over the next few years? .

Is this legislation likely td cause more or less friction
between Indians and state and local governments? Explain.

8.

.10,

11.
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How many new FTP's will Interior need to administer the
provisions of this bill?

‘What other Federal programs are now available which can

or do- provlde services to 1ndlans in the following
areas:

- home improvements;

- famlly development services similar to those
identified in Sec. 202(a);

< facilities construction programs which could be
" .used to build family develdpment centers; and

- lggai sexvices?

would it ndt be more appropriate for a bill such as this

to be administered by another Federal agency such as
the Department of Health, Education and Welfare? 1If
not, why?

What justification is there for the retroactive provisions
of the bill contained in Sec. 204(a)?
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QUINAULT NATION STATEMENT

The Quinault reservation, located on the west coast of the state
of Washington has approximately 1600 residents. The larger village,
Taholah, is located in Grays Harbor county. The smaller village Queets
is located in Jefferson county. , The village Taholah is located 45 miles
from the Grays Harbor Department of Social and Health services. Queets
is located 90 miles from the Jefferson county Department of Social and
Health services. The one BIA social worker is limited to administrative
duties 45 miles away and provides no direct socilal services.

Due to the geographic lsolation, and the impractical, unrealistic
services provided Quinault Indians, by non-Indian caseworkers the Quinault
tribe has suffered the loss of many children. I will not burdon you with
the many heart-breaking stories that testify to the feelings of bitterness
and dispair suffered by Quinault Indians.

These facts were testified to in April 1974. Senate Bill 1214 is the
first attempt being made to correct this injustice.

The negative assimulation oriented services provided by distant obscure
government state and county agencies must cease. Social services for Indians
can best be provided by Indians.

One may argue that Indians are not qualified or do not have enough
education. I maintain that any Indian can provide more relavent service
than any non-Indian with a P.H.D. The Quinault Nation is a present day
example.

The Quinault Nation developed a tribal social service department ap-—
proximately five years ago. All caseworkers are paraprofessionals. They
started out with the most important ingrediant required by any social worker
to deal with Indian Child Welfare problems. They are Indian and they know
what the problems are because they have lived with them all their lives.

Staff consists of a director (myself) and 5 caseworkers that I have
trained. They have had additional workshops and are provided on-going
staff development.

‘Quinault Indian social service staff provides all child welfare services
to Quinault people or any other persons requesting such service.

Washington is a PL 280, and you are probably wondering, how this co-
ordinates with state and county services. ' It wasn’t easy. We just did it.
The state caseworker accused us of stealing "our Indians” even though they
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didn't really want to be bothered, and didn't like to have to travel
to the reservation.

I let the court know that Quinault social services was operational,
It took approximately 1 year, but we established our credibility with
the court, primarily (Grays Harbor and Jefferson) The Courts gave
Quinault social service joint supervision with D.S.H.S. of all cases
because we were doing a better job. This is automatic now.

Advantages

1. Can be innovative

2. Not restricted by agency rules, regulations and meaningless
forms.

3. All Quinault children are placed in Quinault foster homes.

4. TFoster home recruitment has increased licensed foster homes
from 7 to 31.

5. 52 Quinault children have been returned from foster care to
the natural parent.

6. All juvenile cases are referred back to Quinault social services
for disposition.

7. General over-all attitude change of community.

8. Washington Administrative Code (W.A.C.) was ammended October
27, 1976 to address Indian child welfare standards in Wash-

ington state.

9, There have been no Quinault children adopted during the past
ur years.

Disadvant 385
1. Jurisdictional problems Ber286 (P.L. ?3-190)'

2. Much energy is spent explaining arguing Indian values with
state employees. h

3. No assurance of money to keep program operating on a continuing
basis.

Thank you for this opportunity to testify.

Goldie M. Denney
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STATEMENT OF VIRGINIA Q. BAUSCH, EXECUTIVE DIRECTOR,
AMERICAN ACADEMY OF CHILD PSYCHIATRY

Ms. Bauscr. Thank you, Mr. Chairman.

My name is Virginia Q. Bausch. I am executive director of the
American Academy of Child Psychiatry.

I realize the time this morning is limited. I would ask that my entire
prepared statement be included in the record. The statement contains
a number of very specific recommendations.

We applaud the overall thrust of the child placement standards in
title I. These establish clear guidelines safeguarding the interests of
children and their families, while respecting the very great importance
of cultural ties. Our concerns about such matters were expressed in the
hearings before this committee in April 1974, and later in an official
position statement of the American Academy of Child Psychiatry.
Copies of this statement have also been submitted.

Woe are extremely pleased with the general intentions in title IT of
setting up family development programs. We are delighted to see the
emphasis on encouraging tribal groups themselves to establish such
programs. Qur academy, along with several other national groups,
recently sponsored a conference in Bottle Hollow, Utah, on child wel-
fare issues. The conference addressed itself to the unique develop-
mental needs of American Indian children and how many programs
have adapted themselves to meet these needs.

We all came away enthused about the competence, wisdom, and cre-
ative innovativeness of certain programs established by tribes through-
out the country. But we were also made more aware of the need for
fiscal encouragement of and technical assistance to tribal groups less
advanced in the development of these programs.

Chairman Apourezx. May I interrupt you at this point? I have to
go to a markup session in the Judiciary Committee on a bill that I
am sponsoring. I have to be there or it is going to fail.

Senator Hatfield will be here in about 2 minutes. I want to recess
the hearings for just 5 minutes until he gets here to continue them.
Then, when I am finished, I will come back.

T am very sorry to have to do this. This spring we reorganized the
Senate so that Senators would not have to be in two places at once.
This is the logical result of that great reorganization effort.

I want to apologize for interupting you, but I have to be there. If
I am not there, the bill is not going to pass. Excuse me.

[Recess taken.]

Senator Hatrrewp [acting chairman]. The hearings will be in order.

May I suggest that no one rsad their statement, but, rather, high-
light and summarize the statements. We will include the statement as
you present it in full in the record. We have a number of other peo-
ple to be heard this morning. In order to conserve time, I would ask
you to please summarize your prepared statements or highlight them
as you wish. We will then include the full prepared statement in the
record.

Please continue, Ms. Bausch.

Ms. Bauscu. Thank you, Mr. Chairman. )

The major concern of the American Academy of Child Psychiatry
with this bill is in the implementation of the act. It is the impression of
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our committee—which consists of many Indian consultants as well as
child psychiatrists with experience in working with Indian families—
that the track record of the Bureau of Indian Affairs in matters of
child welfare and child mental health is not sparkling. This morning’s
discussion highlights their lack of concern. ]

Tt is, therefore, with mixed feelings that we sense a recent awakening
of interest in this matter with the Bureau. Such interest may be won-
derful. But we question the Bureau’s ability to accept and carry out
Congress’ mandate. We realize the reasons are complex ; but the well-
known placement rates of Indian children, as compared with non-
Indian children, says something very significant. )

Indian children are placed at a rate 20 times that of Anglo children.
Tt seems to us that there has been a lack of leadership and sensitivity
within the Bureau to matters of child development and children wel-
fare. We realize that the Bureau is not alone here. But we do wonder
if there might be more viable alternatives for the implementation of
the spirit of this bill. ) _ .

The American Academy of Child Psychiatry stands ready to assist
the Congress and the Bureau in promoting the welfare of Indian
children. _

If you have any questions, I would be happy to answer them.

Senator Hatrrerp. Thank you, Ms. Bausch. _

The committee will reserve the right to submit questions at a later
time in writing that may arise in the course of the hearings.

We appreciate the opportunity to hear from you today.

Ms. Bauscs. Thank you, Mr. Chairman.

Senator HaTrrerp. Your entire prepared statement and the state-
ment from the American Academy of Child Psychiatry, to which you
referred, will be inserted in the record, without objection.

[Material follows:]



106

August &, 1977

TESTIMONY OF THR AMERICAN ACADEMY OF CHILD PSYCHIATRY
BEFORE THX SENATE SELECT COMMITTEE ON INDIAN APFAIRS

Mx.'Chlirqnn and Members of the Select Committes on Indisn
Affairs, I am Virginie Q. Bausch, Executive Director of the American
Acadexy of Child Psychiatry.

The AACP applgudl the concetns of the Senate Select Committes
on Indien Affairs about problems effecting the welfare of Indian
children and we congratulats the drafters of this particular bill
in attempting to provide th; f£ramswork by which significant changes
could coms about for Indian families. The over—sll intentions
and recommendations of SQnAtQ'nill 1214 are commendable.

We would, however, like to share some comments and suggeastions
with you, Wl will firet enumerate specific taco;n-ndltionl.nnd
later focus 65 our major concern about the administration of the
program.

NATURAL PARENTS....On page 5, in the section on definitioms, we
beliave the texm "natural parents" is confusing. The general clinical
uge of this term usually impliss biological parents. Ve suggest the
use of the teims "biological parents, adoptive paremts, or foster
parents” would clarify intentions. .

RESERVATION DEVELOPMENT PROGRAM....On page 14, section 202,
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lists specific services included within Indian families development
programs, implyin; that only those services constitute such programs.
There is a need to allow for the diversity and creative ingenuity
of Indian groups in devising programs most useful within their own
culture. Thus, we suggest that the wording on lines 24 and 25 be
changed to: ‘“may inciude, but not be limited to, some or‘all of the
following features."

TREATMENT ADDED....0n page 15, of the same section, we'd like

to add "and treatment of" in section 4, line 9, as the term “counselling"

19 vague, and may not 1nciﬁdc specific therapy.

ALREADY PLACED CHILDREN....On page 19, there ie the potential
questioning and possible disruption of long established relationships
with adoptive or foster parents when the Secretary is in power te
review all placements made up to 16 years prior to the effective
date of this act. Considerable clinical discretion is needed in
such reviews so that a second wrong is not brought about, For example,

the original grounds for pl t may have been iﬁadequace or even

unlawfully clrficd out. But any further change must consider what is
to the best interest of the child. While we havé been reassured
about :his matter, we nevertheless want.to emphasize the need for
careful study by an apéropriace group.

We applaud the oversll thrust of thg child placement standards
in Title I. These establish clear guidelines safeguarding the interests
of children and their families, while reapecting the very great importance

of cultural ties. Our concerns about such matters were expressed in
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the hearings of this Committee in April, 197% and later in an official
position statement of the American Academy of Child Psychiatry issued
in January, 1975. Coples of this statement are attached.

We are extremely pleased with the general intentions in Title II
of setting up family development programs. We are delighted to see
the ewphasis on encouraging tribal groups :hémsalvea to cqtablilh such
programs. Our Academy, along with several other national groups,
recently sponsora& a conference in Bottle Hollow, Utah, on child
welfare issues. The conference addressed itself to the unique
developmental needs of American Indian children and how many programs
have adapted themselves to meet these needs. We all came away
enthused about the competence, wisdom and creative innovativeness of
certain programs established by tribes throughout the country. But
we were also made more aware of the need for fiscal encouragement of
and technical assistance to tribal groups less advanced in the
development of such programs.

In regard to the need for technical aasietancé we would ﬁope
that provision be made for establishing a consulting group made up of
Indian people experienced with programs and who could be called upon
to asaist tribes and urban groups in establishing their own family
development programs. Thie bill givee much responsibility to tribes
but it must be recognized that technical assistance should be available
if a tribe desires 1it.

Our major concern, however, is fhe implementatipn of this act.
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It is the impression of our committee (which consists of many Indian
consultants as well as child psychiatrists with experience in working
with_Indian families) that the track record of the Bureau of Indiaum
Affairs in matters of child welfare and child mental health is not
sparkling! It is, therefore, with mixed feelings that we gense a
recent awakening of interests in this matter within the Bqteau. Such
interests may be wonderful. But we question the Buregu's ability to
accept and carry ;ut Congress' mandate. We realize the reasons are
complex but the well~known placement rates of Indian children, as
compared with non-Indian children, says something very significant.
Indian children are placed at a rate 20 times that of Anglo children.
It seems to us that there has been a lack of leadership and semsitivity
within the Bureau to matters of child development and child welfare.
We realize that the Bureau is not alone here. But we do wonder if
there might be more viable altermatives for the implementation of
the epirit of this bill.

The AACP stands ready to aqsist the Congress and the Bureau in

promoting the welfare of Indian children.
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‘THE_PLACEMENT OF AMERICAN INDIAN CHILDREN =~ THE NEED FOR _CHANGE
o ) e _ R ®

_Each state in the United States has a statute which allows
its agent (usually the juvenile or family court) to intrude into
the privacy of a tamlly‘nnd to consider separating the child

. from his/her family. Ordinarily this might occui whens

1) the child has been involved in delinquent acts;

2) the child is dependent or abandoned, i.e. has no
R fecoﬁniz;d or legally appointed guardian;

. 3) the child is neglected, i.e.,, his needs are not
being met by thollamllyy ’
8 maéhiﬂenéﬂiia.is~a$uled,'i.o.. is being hurt in
his/her family. . '
The prozolsod ptinciple which governs in uuch cases has
gene:ally been phe quest for ‘tho best interests of the child'
This principle ha. few otanda:ds or cxite:ia agsociated with it

to guido 1its intorpretation. As a conaequence thezo are wide

variation- in tho way individual state's agenta or courts put it

' into praoeice.l' Thil, in turn, allowu und perhapn encourages

socxoty 8 agent: to fall back on hin personal value' and moral

. system in evaluatinq the child :oaring o£ any particuln: family

who comel befoxe him. Thul, the jndqo (locinl wozrker, probation
ofticor) makes oomn determination ot the child' needs and family's

ability to neet those needl.' This ootimato, howeve:, may be baged

\on hi- own 1ndividua1 Gllll ‘values which cln di!tor rndically from
the oultu:o o! tho child and the vnlu.- ot hin £am11y. Moreover,
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~ the less powerfpl the family, the greater the likolihood_ot the
- state's 'boneﬁolone'-intruaion (especially yhcn there are few
standards and ﬁo syétemaeio review of ‘judgments) . .

- For a'long.timq'otata and tedé:ai,govotnmont agents have
intruded regui.ﬂy into the families of American Indians, partic-
ularly those iiving on reservations.* This intrusion occurs in

four areas:

1) where a child in'ﬁeld-ﬁo b‘ ﬁqpehdon:-abnndonoda
2) where a child is considered to be neflootod)

3) when a child is consideraed delinquent;

4) and for another reason altogether: to meet the

child's "educational” needs.

In regard to the last mentioned, on scme reservations, the
Bureau of Indian Affairs (B.I.A., part of the Department of the
Interior) has made it policy to ;oﬂd ehilﬁren as.young as six years
to a distant boarding school. This had £o:morly been wido-ptcad
practice, with the overt aim of 'holpinq Indiun childron enter
the mainntreum of American 1ife. Now, -upposedly. tho ptactico
ie confined to ragions wheto othar oducationa- opportunitien have

not devaloped, where thero aro dit!ieult home situationl, or whe:o

behavior has been deviant. In tho past, this odncutionul p:acttco'

has had a devantating et!eet on -evaral gon.zationn of Indian
children.? It has auectod their family life, their mative oul-
ture, their sense ot identity, and thoi: pnrontinq abilitiol. it

" #There are approximately 800,000 mgio.;‘ Indians == about 500,000
live on a reservation. ' : )
-2~

inis quite‘likely that the continuation of these practices today will
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have the same destructive impact., Ultimately the measage is the

' ' same: It is bétter}foz Indian children to be reared by othera

than by gheir‘parents or their own'pebp}g,s The complex issues
relating'to eh; B.I.A. boarding schoola‘have racently been addressed
by the 5mericaq Psychiatric Associations's Task Force §n Indian
Affairs. Their views are expressed in an editorial in the American
Journal of Pszchiat;z.‘

We wpuld lgko to goau- here on the tact‘thaé today American
Indian children are regularly removed from their families and
communities. This action is being takeﬁ"5§$;3352nman§wgﬁd volun=
tary agencies and soma raligious étoupa, ostensibly, £or%teasona

of dependency-abandonment or neglect.

The Association on American Indian Affairs asserts that these
practices have resulted in the wholesale, and often unwarranted,
removal of Indian children from their homes, reservations Snd
people.s" The figures are alarming. In the state of South
Dakota, on a pervénpita baais;vhpproximgtely 16 times as many
Indian children as white children are living in foster homes. In
Montana, the rate is 13 times the national féater home placement
rate, In Minnesota, among the Indian children, the rate of foster
home plaéeﬁent is 5 times gregter than for non-Indian childzen.7

In the 6nited States, one in every 200 children lives outside
of his home of orxigin. In North Dakota, South Dakota and Nebraska
one in every nine Indian children are in foater homes, adoptive

homaes, institutions or boaidiné facilities. Indian children in

‘these states are withdrawn from their h&mqs at a rate of 20 timéa

the national average.sv In Minnesota during 1971-1972, one in every
3=
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geven Indian children was in placement outside of their own homes )

{there were about 1,413 Indian children under 18 in adoptive place- éﬂ | 2.-

ment while there were 241 Indian children under 18 in foster care).
Ninety-one per cent of the adoptions were in non=Indian homes.. In

a aurvey of 16 lCitﬂl, "approximately 85% of all Indian children i
7
-

foster care are placed in non-;ndian:homes.
' There are, then, two trends which arxe both obv;on- and alarming:
1) American Indian children are being placed outside of their natural
homee at an enormous rate, and 2) they fra being given over to the
care of non-Indians in very considerable nunbers.

There is much clinical evidence to puggest that these Native
Amexrican children placed in off~resexvation non-Indian homes are

at risk in ihei: later development. Often enough they are cared

3.
for by. devoted and well-intentioned foster or adoptive parents.
Nonetheless, particularly in adolescenss, they are subject to ethnxu
confusion and a pervasive sense of abandonment with its attendant
nultiple ramifications. Consequently, these problems eombin?d with
their untoward early childhood preplacement experiences adversely
atfact their youﬁg adulthood and thalr cwn potential capacities as
parents. C . :

The two ;xandn noﬁo# above appear to be final common pathways
reflacting: '

. 1. The professed policy of the Bureau of Indian Affaire, state
welfare agencies, unq'og vdiuntary qnd religious groups had
been to. admit Indians into the mainstream 6: Amexica. While
this policy has changes at highor levels of the Bureau, the
change is unevonly npplied at the lowox levels. It is not 80
clear that the policy has changed among the other groups,

—d
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.particularly, on actively proselytizing religious groups,

such as the Mormon Church.

Alternativea to placement are either not available, not thought
of, or are inaccessible for yaried reasons. ' Families which
have become disorganized or have had di%ticnltias in pro-
viding for the needs of their children are usually well

known ts various agencies. The decision to place the child
otgen-a-luﬁps that other options have been.griod and hava
failed. All toﬁ often, however, neither tribe, state nor
faderal agencies has_nado any real effort at early interxven=

tion and support’for the child and his fanily. As a result,

- when things get bad enough, the only clear option appears

to be placement.

The decision to remove a child from his parents is often made
by federal and state agency personnel who are poorly trained
and_who have limited underétanding of Indian culture or by

Indian personnel with little clinical and debe;opmental.
'training.

The parents may have no understanding of their riéhts, e.q.}
they may be induced to waiva ;hei: parental rights voluntarily
without undorstandiﬁg the implications. Furéhetmore, the child, .
an& in most cases his parents, do not have an advocate in court
to represent his and thcif'geapeotivo intereats eion if there

is a court procedure.

“The decigion to place tha child is often made by a state court.
" This procédure typically fails to utilize the-rich information

about potential support and care readily available from the
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child;s extenéed family and neighboring community. {While

. there has been some growth of tribal cqqrta'with greater

understanding of cultural and community resources, there

have been procedural and jurisaictional problems) «
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placements. Indeed, there are some innovative efforts by Indian
tribes to find and support foster homes, establish group homes and

residential centers for families, gnd provide for other child-care

i_gerQiceé.s, While there are some complex issues resulting from the

6. The standards used in non-Indian courtas in making the place- ' ‘various degrees of jurisdictional authority, the relationship with

ment reflect the majority culture's criteria for suitability the B.I.A., the availability of Assistance from the Indian Health

{e.g., 8o many square feet of space available per foster Service (a section of the Public Health Service), and the local oz

child in the home) and do not take into '“£€1°3°“‘ account state welfare departments, coordinated working relationships are

what may be characteristic of the child's socio-cultural possible. The major point here is that the tribal groups have made

milieu. Thua Indian families are discriminated against as

an effort to assume parental, and in many ways, grandparental autho-
5.7 '

potential foster families. rit&_ove: the families and children in their community. ':ndoed this

7. The tribes generally have been given little or no responsi- ' corresponds to the increqbing activity on the part of Native Amer=

bility for controlling or monitoring the flow of monies

icans 'to gain control over their owa lives.
7

available for child care and family welfare.

While some‘changea in the practice of:;;?TK*p&ncgmgnt have ba= !

8. There is no eystematic review of placement judgments to in- gun on some reservetions, more needs to be done. The following are |

sure that the child's placement offers him the least detri-

mental altexnative.® ) .

reconmendations related to the spacific reasons given previously.

1. The bureau of Indian Affairs and state weifare agencies, which

9, There ia no person ox agency charqqg with foousing on the nesds are the recipients of fedefél’fundo, should assert explicitly

of Indian children that would compile information and develop that a major goal of their work is to support the integrity

comprehensive planning models adaptable to different regions. of Indian families and communities. In the area of child
placement, this policy would be implemented by recommendation

$2.

" Recently, Indian comﬁunitiea have become actively involved with

these threats to their survivalss In some instances tribal coun=

cils have established welfare comnitess to become involved with 2. Options‘sh?uld‘be °°“9ht‘°9ﬁ Féd éadé avallable to Indian com=
decisions pertaining to child neglect and dependency; and have m““%tiea °fh°r than placemenf. ?héﬂe OPtiOné should be inte-
d .d tringent tribal codes governing child welfaxe mattars. } grated into a continuum of sexvices under the general direction
adopted more string '

. Depending on the local oirsunstances, such active participation on of the tribal govérnmént. The options would be £lexible, i.G..

th t of tribal groups has led to & reduction of off-reservation capable of responding to the needs of an individual family whic!
@ part of tr ) ; ; :
P would vary with tima. Such options might include:
[T 38 ) .
=T=
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3.

4.

5.

a) 'in—home help, such as homemaker care, home counselor=
child rearers able to work within a family for extended

- periods of time, angd,

b) . out-of-~home help such as pro;cchool care, after-school
care, day care, resplte service, group homes, and resi=

dential treatment facilitiaes.

Both kinds of support should be provided either by
‘Indians or by perﬁonnol familiar with Indian culture,
‘and who are trained in the psychological aspects of
‘child development.

When placement is congidered, the child and his parents
should each be represented by an advocate. This would help
. to insure that the interaests of each arxe represented. It is

important Eo keep in mind that these intorelta are not neces-
sarily the samo, and may indeed ba different from ‘the state's
interasts. o ‘ ’ .
Decisions about the custody or placement of Indian children
should be under the auspices of In&ian tribal governmaﬁtn.
Agency p‘isonnel»gnd professionals should be available in an

advigory capacity, but they should not be decision-makers.

_The lﬁandards that goﬁerﬂ these dacisions should be develcped

and monitored by appvopriate groups under the auspices of the
triba. Thus the fate of a child and his family would by '
determined by persons who. shaze tﬁ;rchild'p and family's

socio-cultural mildeu,
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6,

7

Monies for the support and care of child:en should flow
through the tribe,’ rather than thzough B.I.A. Welfare and

‘stata welfare agencies. Funds ahoﬁld be available for

innovative responses to the needs for child care == e.g., the

" funding of foster familiéa at a rate reflecting their train=-

ing, their experience and the magnitude of theiéhild'u neads;}
the development of group homes; the establishment of family

: centers; the- imp:ovement of housinq to allow for better

child care; arrangemont' for aubpidized adoption, aete.

Judgments portnining to ohild-ca:e and placement should be

under systematic review. In every case.the tribes should be

“the responsible agent for this on=-going ptoéeas of evalua~

...tion. The goal of the process would be to insure that the

service is providing the child with the least detrimental
alternative.

Within the B.I.A. there are offices foeusing on roads, business

.and economic development, relocation, etc. But, there is no

office, at Qny level, charged with focusing on the needs of

Indian children®. Since it seems likely that “"children's

rights cannot be secured until some particular institution
has. recognized them and assumed responsibility for enforoing

wl

them, this issue should be explored,

These recommendations can bé formally legislated by Congress.

Indeed, the Ascociation on American Indian Affairs has made very

H .
specific legislative recommendations that would enable broad im=

7

plementation of similar policies. .

state-, took can- respond to the spirit of these pew approachos.
!
-Qe
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Adopted on Januery 25, 1975 by American Academy of Child faychiatry

N This iu ev*‘ d by t develop in wi in Thare the
__Ame:i.can Indiau child Welfnre Service Agancy, with an all-lndian
.policy bogtd _has becn est-bliohed vith broad relponsibility for

suporvinins all child placement docilionc.

. A racent book concexnad with the complcx 1sauas of child placem-nt
. highlights th. 1mportnnce of the lssues involvad.

", /..by and large, society must uge esch child's placement

_as an occasion for protecting future generations of children
"by inereasing the number of adults—-to~be who are likely
to be adequate parents. Only in the implementation of
this policy does thére lie a real opportunity for beginning
to break the cycle of sickness and hardehip bequeathed

from one generation to the next by adults, who as children,
vere denied the least detrimental alternative".

-10 -

1.

- 2.

4.

S.

6.

7.

1.
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STATEMENT OF MARLENE ECHOHAWK, PH. D., NATIONAL
CONGRESS OF AMERICAN INDIANS

Ms. Ecromawxk. Thank you, Mr. Chairman.

My name is Marlene Echohawk. I am a clinical psychologist. I am
a member of the Otoe-Missouri Tribe.

I am here to present testimony in support of S. 1214. I am represent-
ing the National Congress of American Indians.

In general, this bill is considered to be humanely written. There
are some specific recommendations I would like to suggest, which are
measures to further insure Indian children’s welfare.

First of all, to use a social action model as proposed in this bill
presupposes an adequate knowledge of the culture under considera-
tion. Other programs have failed, where Indians are concerned, by
not having a well-grounded knowledge of Indian cultures—and I
emphasize the plural of “culture.”

The refreshing and energizing concept incorporated in S. 1214 per-
mits the specific involvement of Indian tribes in the care of our own
children. I am impressed by the earlier panel of high echelon Govern-
ment witnesses; American Indians are notably absent. That empha-
sizes the need to respect our ability to care for our children and endow
them with an identity necessary to function and enjoy this life.

I would be glad to answer any questions you have.

Senator Harrrerp. Dr. Echohawk, we do have a number of questions
that staff has prepared. We would like to submit them to you. If you
could respond for the record, we would appreciate it very much. I am
sure you would want a little time to reflect on some of these questions.

[The prepared statement of Dr. Marlene Echohawk follows:]
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PURPOSES

S. 1214 is intended to deal wizh the recur

rent rLroblem of
forcibizs and frauvdulent removal of Indian children Jiom their natursl
or adoptive parents, or from the homes of b;ood relatives, for
placemsnt with non-Indian families or institutlons, often without
adequate information or notice to the children's parents, relatives,
or trive. The bill also seeks to strengthen Indian families by
providing funds for family counseling and assictance, improved
housing, construction of temporary care facilities, representation

cf Indian children 2nd parzsnts or relatives in child.placerent
proceedings, and the gathering of information on which to base such

programs.

SUMMARY OF MAJOR PROVISIONS

Under the child placement provisions (Title I) of the bill,
no placegmznt of a child living on a reservation is valid unless
ordersz: by a tribal court of, if no tribal court exists, unless
the tribe occupying the reservétion has been siven thirty days?
written notice of the placement proceedings and the right to
intervgne as an interested party. [§101 (a) and (b).]l 1In cases
where neither the child nor the parents or relatives whq have
custody of the child live on a reservation, a placement is invalid
unless the tribe in which the child is, or 1s eligible to be, a

member has been given thirty days' written notice of the proceedings
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and thne ;nt?rvene. [§102 (c¢).] In addition, thes bill * the 5iil requires that an Indian ehild and his parents be rerres
prohibits the removal of an Indian child for more than thirty days ':' sented by separate counsel in child placement procéedings. {§102 (4).1
from the custody of his parents or of relatives with whom the child E‘ - In contested placement proceedings, a placement based on

has been privately placed without written notice to the tribe to 'i osotential emotional damage to a child must bes suprortzd by the

whiech the child belongs or on whose reservation the child normally %; overwheLning weighf of the evidence, including professional witnesses'
lives. An e;ception to all of these requirements is made in the 1 testimony. Where the court bases a placement on the pctential for
case.of temporary placements under circumstances where the child's ir serious physical harm to a child, that determination must be supported
physical or emotional well-being is immediately threatened. j by clear and convincing evidence including testimony by a qualified

The bill further guarantees Indian parents, or blood relatives physician. Evidence of poverty, iradeguate housing, misconduct,

with custody of a child, thirty deys' written notice of placement 4 or alecchol abuse on the part of a parent or blood relative is not
proceedings and the rights to intervene and be reprcsented in the ?: sufficient, standing alone, to support a determiniation that
proceedings, to submit evidence and present witnesses, and to ?1 continued custody will result in emotional or physical damage to
examine all matsrials or files on which a decision on placement may :i the child. The court is to apply the standarcds of the parents' or

Inéian community in meking placsnent

be based. [§102 (a).] Any consent by ﬁhe parents or blood relatives

to a placement must be voluntary, in writing, and signed before a :} {§102 (b).]

judge with jurisdiction over the proceedings, who must certify that f: S. 1214 also requires that non-Indian adoption agencies grant
" the consent was fully explained in the ﬁarents' or relatives native z; a preference to members of a child's extended Indian family (&s
language and was fully understood. If the placement is ﬁot an E defined by tribal law or custom), and that preferances in ceher
adoption, the consent may be withdrawn at any time for any reason. ,; types ;f placements be given in the following order: (1) to the

If the consent is to the adoption of a child over two years old, child's extended Indian family; (2) to a foster home licensed or

the consent may be withdrawn at any time before the final decree designated by the Indian tribe on whose reservation the child

of adoption, which cannot be entered until ninety days after the normally lives; (3) to a foster home licensed by the tribe of which
consent is given. Final adoptions cannot be attacked unless the E the child is, or.is eligible to be, a'member; (4) to any other foster
child is again being placed for adoption, the adoption was unlawful, ‘Z home cn a reservation recommended by the tribe of which the child s,

or the consent to the adoption was involuntary. [§102 (c).]J Moreover, ;‘ or is eligible to be, a member; (5) to a foster home run by an Indian
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ramily; and (6) te zn institution for chilldren operatzd by

a

n
Indian tribe, a tribal organization or non-profit Indian organization.

This order of preference can be altered by tribal resolution, or

upon a showing of good cause why it should not be followed. [§103 (b).

Where a tribal court makes a child placemsnt outside the child's
reservatlon, the tribal court has continuing jurisdiction until the
child is eighteen years old. [§103 (e).] Upon reaching the age
of eightszen, an aaopted Indian child is given the right, absent
good cause to the contrary, to learn the names and last known
addresses df his natural parents and brothers and sisters who are
over eighteen years old, their tribal affiliations; and the basis
for the family's breakup. '[§10H.] The bill also requires that
court conducting placement prcceedings governed by this legislation
anyw! = in the United States follow the tribal law and tribal court
order. of any Indian tribe involved in the proceedings. [§105.]

The family development provisions (Title II) of S. 1214
authorize the Secretary of the Interior to contract with or fund
Indian tribes to assist them in preparing and implementing child
welfare codes, and in establishing and operating the following types
of family development programs:

(1) Programs to improve housing conditions of: Indian foster
and adoptive parents, if their housing 1s substandard; Indilans wishing
to qualify as foster or adoptive parents whose homes do not meet
tribal standards fixed for that purpose; and Indian families facing
disintegration, where improved hou@ing would aid family stability.

[§261 (b)3J;
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-(2) Programs for the licensing and regulection o
and adoptive homes; the construction and operation-of family develop-~
ment centers Wwith facilities for family counseling and temucrary
custodial care; the provision of family assistance and counsasling;
the employment of personnel to assist tribal courts in domestic
relaticns and child welfare matters; the education and training
of Indians (including tribal judges) in skills related to child
welfare and family assistance; and the provision of subsidies to
raise the level of support of adopted Indian children to thzt of
Indian foster children [§202 (a)];

(3) Progréms for Indian child defense, providing legal repre-
sentation for an Indian child or, if appropriate, his parents or
blood relatives, involved in a child placement proceeding {204 (b)1;
and

(4) orf-reservation programs to provide the same services as
the programs in paragraphs (2) and (3) above, as well as the furnishing
of guidance, representation, and advice to Indian families invclved
in c¢hild placement proceedings before non-Indian government agenciszs
[§2031.

finally, the bill gives the Secretary of the Interior discretion
to prescribe rules and regulations to implement 1its provisions, in
consultation with Indian tribes, Indian organizations and Indian-
interest agencies, which regulations muit be presented to the Senate
Select Committee on Indian Affairs and the House Committee on Interior

and Insular Affairs. [§205.]
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HDAPIOHS

COMMENTS AND RE

Definitions: Section 4.
Derani b

For the purpose of identilying the beneficiaries of this act,
Subsectinn (b) defines "Indian" to mean any person who is a member
of, or is eligible for membegrship in, a federally recognized

Indian tribe; and Subsection (c¢) defines "Indian tribe" to mean

any Indian tribe, band, nation, or other organized group or

community of Indians including any Alaska Kative region, village, or
group, as defined in the Alaska Native Claims Settlement Act

(85 Stat. 688), which is recognized as eligible for the special
programs and services provided by the United States to Indians
because of their status as Indians. These definitions are consistent

with present nationzal policy limiting specizl Inflizn pr

h
¢

and services to specific tribes determined by the United States
to be eligible for those services.

Indians who are members of tribes that are not federally

recogn d and Cenadizn Indizns who live in the United States are
not covered by the provisions of the Act, although they generally
have the same needs as members of federally reccgnized tribes. The
general child-welfare statutes of the United States and the programs
and services available to Indians living in the United States who
are not members of federally recognized tribes are wholly inadszquate
to promote the stability and security of these Indian families.

The Association recommends that the general statutes be amended

to meet their special needs or, alternatively, that.s. 1214 be

amended to accomplish this purpose.
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The definitioﬁ of "tribal court" in Subsection (e) includes
tribunals which perform. judicial functions. This recognizes the
fact that some tribes do not have courts per se and respects the
riéht of Indian tribes to determine for themselves the kind of
tribal institutiocns they consider to be the most appropriate to
deal with domestic and family relations. This recognition of
tribal institutions was noted and respected in Wisconsin

Potowatomies of the Hannahville Indian Community v. Houston,

393 F. Supp. 719 (W.D. Mich. 1973).

The definition of “child-placement” in Subsection (g) is

Lo ineclude zvary type of actlon under whiich an Indlen
child may be adopted or placed in a foster home or other insitution.
Three amendments to Subsection (g) are recommended:
1) Add the words "including any appeal" after
the wvord "involuntery" on page 5, line 2.
2) Add the word "actions" after the word
"private" on page 5, line 3.
(This perfecting amendment will make it clear that the phrase
"public or private" does not modify "proceedings" on page 5, line 1,

but rather refers to placement of children by public and private
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child-placement agencics,)

3) Add the phrase "or who otherwise has custody

in accordance with tribal law or custom”
after the first time the word "parents'" is
used on page 5, line 7.

(This amendment will extend the protections of the Act to
blood relatives who have valid custody that is not derived from
an aet of the natural parents.)

Subsection (h), which defines "natural parent," should be
amended to add the phrase "under the laws of a state or in accordance
with tribal laws or customs" after the last word on pzge 5, lins 11.
Absent this amendmant, it is possible that the word "adonted" on
page 5, line 11 will be construed to mean only state court adoptions,
in accordance with the normally understood non-Indian use of the
word. This amendment is consistent with the general thrust of the
Act, vwhich is to respect the sovereignty, customs, and family structure
of Indian tribes.

It is recommended that the Act include a definition of the

term "Indian reservation." We suggest the following language: "Indian
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E-ER T )

reservaticn” neans Indlan Country zs definzd in 19 U.8.C. §1i31 and
any Alaska Native village, as defined in the Alaska
Native Claims Settlement Act (85 Stat. 688).

Tnis amendment will clarify the sceope of exclusive tribal

jurisdiction in Section 101 (a) and the right of a trilbe to

intervine under Section 101 (b). The amendma2nt 1s consistent
with federal statutory and decisional law. Indian tribes that

nave nct had their jurisdiction diminished under the authority of
an Act of Congress are recognized to have jurisdiction within
Indian Country and not merely on an Indian reservation., The
amendment will also enable Alaska Native regions, villages, and
groups to intervene in proceedings covered by Secgion 101 (v) and
(e).

Child Placements Standards: Title I. -

Secticn 101 gives effect to‘bhe underlying.premise of the Act
that Indian tribes, as governments, are essential participants in
any decisions involving the possible separation of an Indian child
from its family., The right of the tribes to participate in such

and welfare of children who are members of the tribal community

‘and from the right of the tribes to perpetuate their tribal

relations and culture.
Subsection (a) provides that , in the case of any Indian child
who resides within an Indian reservation, no child placement shall

be valid "unless made pursuant to an order of the tribal court,

’,
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pyntion which exercises

wpeve a writal court exists within such rase
jurisdiction over child welfare matters and domestlc relations."
This zubsection 1s supported by the peecant declsion of the United
States Supreme Court in Fishar v. District Court, 24 u.s. 382
(1976). Fisher held that Indian children who are resicenis of a
neservation whers a tribal court cxercises exclusive Jjurisdiction
cannot be adopted in a state court.

Subsection (a) recognizes and does not change existing
jurisdictional law. It delineates the breadth of tribal child
welfare jurisdiction for tribes that have authority under law to
exercise jurisdiction over tribal members. Under subsection (a),
states that have properly acquired jurisdiction in Indian Country
will continue unimpeded in that jurisdiction. The Supreme Court,
in Bryan v. Itasca County, 426 U.S. 373 (1976), has recently held
that P.L. 83-280 did no more than provide state forums in which
Indians could settle their private disputes. Bryan supports the
positicn that states may not impose their dependency, negiect, and
delinquency laws and regulations on Indian people who live in
Indian Country in P.L. 83-280 states.

Subsection (b) provides that, in the case of any Indian child
who is domiciled within an Indian reservation, or who resides within
an‘Indian reservation which does not have a tribal court, no child
placement shall be valid unless the tribe occupying the reservation
has been accorded thirty days' written notice of, and a right to

intervene as an interested party in, the child placement proceedings.
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mhiz subsection does not alter the existine riechis of Indizn
tribes to determine the placement of an Indian child domicilea
within an Indian recservation. It does establisn certain statutory
rights of Indlan tubes 1n such procesdings.

An unbroken line of recent judicial decisions holds that
tribes have exclusive jurisdiction over placemsnt decisions
invelving Indian children who are domiciled within an Indian

reservation. S 3 i
on See e.g., Wisconsin Potowatomics of the Hannahville

Indian Community v. Houston, 393 F. Supp. 719 (W.D. Mich. 1973);
ich. H

Wakefield v. Little Light, 347 A. 2d 228 (1975); Adoption of Doe
Pldiact v d e —— Al )

555 P. 2d 906 (1976); In the Matter of Greybull 543 P. 2d 1079 (1975);

Adoption of Buehl, 555 P. 2d 1334 (1976); Severance of Duryea, 563
P. 22 885 (1977).

As presently drafted, the definition of domicile in subsection
(b} is too restrictive, and we suggest that the words "or who
otherw;se has custody in accordance with tribal law or custom" be
added after the word hparents" on page 6, line 15.

Subsection (c¢) states that in the case of any Indian child who
is not a resident or domiqiliary of an Indian reservation, no child
placement shall pe valid or given any legal fcrce and effect, unless
theIndian tribe of which the child 1s a member, or 1s elligible for
merbership, has been accorded thirty days' written notice of, and
a right to Intervene as an interested party in, the child placement
proceedings.

Two recent decisions, Adoption of Doe, supra, and Severance of

.



with the state to determine the placement of Indian children who
are menters of the tribe and who neither residerce are domiciled

within I:

lian Country. Nothing in subsection (c¢) is interded
to ix the extent of tribal jurisdiction over this class ol
Indian children. The scope of jurisdictional law with respzct to
this clzss of children is left by the Act to dzvelop through
judicial decision or other legislation.

An exception to the reguirements in subsections (a), (o),

-and (c¢) is made in the case of temporary placcments under circum-
stances where the child's physical or emotional well-being is
immediately threatened. The exception is necessary to provide
prot=action to Indian children who are in need of emergency nlacamant
while away from the ¢ribal community. Although thz term "tempovary
placement” is not defined in section 4, its scope is delimited by
the qualifying phrase "under circumstances where the physical or
emotional well-beinrg of the child is immediately threatened." Onca
there is no longer an immediate threat to the child's physical or
emotional well-being, the need and justificafion for the temporary
placement vanishes and the placement should terminate.

Subsection (d) provides that no Indian child shall be removed
from the custody of his natural parent or parents, Indian adoptive
parent or parents, or blood relative in whose custody the child
has beeﬁ placed by the private actions of any private individual,

corporation, group, or institution for a period of more than thirty

,
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days without written notice servad vpen the trise of which the

~

chnild is a mempber or is eligible for ment in or upon whose

rescrvation the child resicdes or is domiciled.
Subsection (e) provides that it shall be the duty of the

arty seeking a change of the custody of an Indian child to notifly

kel

he revelant tribal governing body by mailing written notice to

<k

the chief executive officer or such other person as the tribe
may designate.

Subsectlons (d) and (e) are intended to protect Indian children
and families from coerced, fraudulent, or other overreaching
privately arranged separations. These private agreements are

tly not explaired to or understood by the Indian family and

are not disclosed to the tribe. Such agreements often result in
permanent separations of Indian children from their families,
contrary to the wishes of the families and their undsrstanding of
the agre=ment.

Subsection (d) does not limit the authority a tribe may
have to enact a system for the regulation of private child placeF
ments that are arranged within the tribal community.

Subsection (d) is ambiguous and its intent should be clarified.
As drafted it could be construed to regulate the private placement
actions of Indian parents or relatives who have custody of an

Indian child rather than, as intended, the private placement actions
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remove Indian children from the custody of their parents or
relatives. Moreover, it could be construed to regulate private

aznd privatz zctions occuring

actions betuween parents or relztiv
off the reservation, contrary to our understanding of its intent.

We suggest that Subsection (d) be amended to incorporate

requirements similar to those ﬁow imposed by the Interstate Con
on the Placement of Children on all privately arranged placements
that involve the movement of children across state lines. These
requirements mandate that states be given notice of such placements
and that the notice contain, inter éilg, the information required

in Subsection (d). The amendment should provide that, in private

clac 3y Private individaal, cerporation, group, or

institution intending to remove an Indian child frecm the custody
of its family for placement from within an Indian reservation to
a place outside the reservation shall give such notice to
the tribe and that such notice be glven at leastc thirty days prior
to the cdate of removal. Further the amendment should mzke clear
that it does not apply to private placement actions where the
parties to the agreement are members of the-same family.

Section 102 establishes the procedural rights of Indian parents
and extended Indian families in voluntary and in&oluntary proceedings
that may result 1in the placement of a child and provides evidentiary

standards for such proceedings.

Subseetion (2) requires thot

with custody of a child be given thirty days' writien nciice of plice-

to submit evidznnca

ment rroceedings and establishzs their
present witnesses, and examine all materials or files on which a
decisicon regarding placement may be based.

It is a common practice in the child placement procezdinsgs of
nontribal government agencies to fail to notify blood relatives on
the nction that only the nuclear family has a legitimate intzrast
in the proceedings. The subsection gives recognition to the
custodial interests of the extended Indian family by dirzcting

that bleed relatives have full pa status in c¢hi
N

menc

prozeedings.

A significant additional feature of Subsection (a) is the

ry

before secking

o prevent

a child placement. Generally, nontribal government agencies
practice crisis intervention. Aware in their incipienzy of the
presence of factors that frequently lead to family breakup, ths
agencies often passively observe the corrosive effect of these
factors and intervene ohly when disintegration has reached the

point of crisis to seek the legal separation of children from their
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ramilizs. Remedial and rehabillitative services are gensrally not
made available to the Indian family in distress. The laws of some
tes Tundate that zgancies must make affirinative efforts to

(%

provide families with remedial and rehabilitative services. Su
section (a) extends this reguircment to all states when Indian
families are involved.

Subsection (a) should bz amended to delete the word "or"
on page 3, line 12 and the vords "alternatively, in a tribal court, ’
thirough & lay advocate™ on line 13. The purpose of this Act is
to regulate the activities of nontribal government agenclies and
not to impose requirements on tribes in tribal proceedings. The
proceedings in a tribal court should be held under tribal law and
custom and in accordance with the Indian Civil Rights Act of 1968.

Subsection (b) provides that involuntary child placeients
must be based on overwhelming evidence, including the testimony of
professional witnesses, that a child faces serioﬁs emotional damage
if parental or familial custody continues. Where 2 c¢hild placement
is based on the potentizl for serious physical harm to a child, that
determination must be supported by clear and convincing evidence
including testimony by a qualified physicilan. Evidence of poverty,
inadequate housing, misconduct, or alcohol abuse on the part of
the parent or blood relative with custody is not sufficient, standing
alone, to support a determination that continued custody will
result in emotional or physical damage to the child. ke standards

of the parents' or relatives' Indian community must be applied in

7
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z mlacement determinations.

mak
Many Indian families lose custody of their children through
involuntary placement proceedings where evidence supporting place-

ment 1

()

scant, wrong, or biased. Subsection (b) will eliminate the
most cserious abuses cxperienced by Indian families in such pro-
ceedings and prevent the unnecessary breakup of countless Indian
families, Srecifically, the evidentilary standard of overwhelming
evidence of serious emotional damagzs will eliminate the common
practices of: (1) utilizing witnesses untrained and 1nezperiehed
in mental health practice to describe emotional damage; (2) finding
emotional damage in minor family upsets and using such "damage"
to breakup Indian families; and (3) basing emotional damage on a
mere preponderance of the evidence

There 1s controversy in the children's rights field cver
the use of emotional damage as a basis for child placement. The
concerns revolve around the almost limitless scope of the word
"emotional," the difficulty in proving emotional damage and thz
unaveilability of competent witnesses to offer proof of emctional
damage. Recognizing the potential for unnecessary placements of
children based on emotlional considerations, subsection (b) requires
overvhelming evidence of emotional damage. The requirement is for
evidence that is more than clear and convincing and less than
beyond a reasonable doubt. Thus, the intent of subsection (b) is to
permit placcments based on emotional damage only in extraordinary

circumstances.



3 intended to prevent such inapprepriate removels.

ct;cn (o) prohl

Lrooz onE

any child

Subsection (c¢) provides that in voluntary child placements

Thi rovisi i remised on the
preponderance of the evidence. This provision is premise

1 any consent by theparents or blood relatives to a placemant must be
ts at stake in such procecedings and ]

singular importance of the

Qv voluntzry, in writing, and sigred before a jud.s turisdiction

on the fact that weair evidentl

It

nave rezul T otre

5]

ry stzndardé pRatot

A rnsent was fully
gl o oI unto 2 mi 8. I &s ho must certif y that the corns
unwar n d breakup f untold mesibers of Indian familiszs

*d in the parents' cor relatives! native langumzze and was

Consideration of parental poverty, misconduct, and

fully uncéerstood. If the placement is not an zdoption, the consen

alconol abuse, as and sometimes the only, evidence of
s 101 3

may be withdrawn at any time for any reascn. If the consent is

& child hzs led to the

emotion to the auoptlcn of a child over tvo years old, the consent may be
Lesmans & ndian children. Subsection (b) proceeds from

placement of many Indian c ¢ " withdrawn at any time before the final decree of adcption, which
coceniti £ ; people beset with social problems never-

a recognition that poor * cannot be entered until ninety days after the consent is given.
theless have a right tc raise children. Under subsection (b),

‘Final adoptions cannot be attacked unless the child is again being

i roblems of an Indian family can only be ) -
the poverty and social p placed for adoption, the adoption was unlawful, or the ccnsent to

weighed in cdeterminaticns of physical or emotior the adontion was involuntary.
evidenc: demonstrates that the situetion will cause sericus harm The provision of subsection (c) .prescribing voluntary consent

to a child. Absent actual harm, an Indian child cannot be removed procedures will eliminate one of the most cémmon and abusive practices
from its family in involuntary proceedings. -by which nontribval government agencies obtain the custody of Indian
The provision in subsecticn (b) that placement decisions must

children. Parental "voluntary" relinquishments of Indian children
. s s s -
zd cn Indian cemmunity standards is vital in incorporating

are commonly obtained by nontribal government agencies. These
the child-rearing practices of an Indian community in the decision-

A 3 Ielinun.shnen.,s gener ally invo_ve parental signat re on an

ma n, rocess o che nontriba overnmenc agen Frequently, gilatul a agenc
P 1lg cy. 1=y y

naking & vy uent 18T U

voluntary consent form. The signature is witnessed by an agency
Indian children are removed from their families under circumstances

employee. REVicw by a judge oceurs only in those states that have
s . R N
considered wholly inzppropriate by the Indian community. The removals

side lly inappror

. statutes requiring.voluntary relinquishments to oceur in court.
- i ild-rearing standards not shared

Fre baseq on nonmindian eheTre : Frequently, Indian parents zre coerced by agency personnel into

tr Inds communit on a misccmprehension of Indian child-

by the Indian community or : My signing ' relinquishment consents with threats of cutting off public

rearing practices and their effect on the child. Subsection (b) is

assistance payments for failure to éonsent and with insinuations of
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ding T

c=zzt way

unlitness and lack of concern for o

caren

of life for the child. Consents are often signed with no explanation

| When explanations are given, the Indian

parent often has the undsrstanding that the plzaeczment is tempcrary

and revocable. Many times the form states otherwise. Subzsection (c)

onsznts will in fact be voluntary and with lrowledgs

z

u:
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A
3
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ol exzetly what the conssnt agrzemensd includes,

The provisions of subsection (c¢) pertaining to withdrawal of
consent are consistent with the laws of many states. Some states
l1limit the revocability of consents to adoption. The thrust of
subsection (c) is to support the general proposition that 1t is
in the best interests of children to be raised by their natural
family a2nd that every opportunity should be provided to maintain

ily. Alsc, uncder sutsec=ion (c¢),

the in:
an Indian parent or blood relative with cuétody may withdraw consent
to adoption up to ninety days after the consent is given and by
that act completely terminate an adcption proceeding. This prevision
was inc;uded in subsection (e) to protect improvident adoption
consents by mothers during the post partem depression period and
to graﬁt a period of grace to parents and blood relatives Quring
which they can reconsider theif relinquishment decision and develop
alternative plans for the child. Once consent is withdrawn the
nontribal government agency must immediately return the child to the
parents or blood .relatives, .

The authorization to set aside final decrees of adoptions

affecting Indian children is another important feature of subsection (c).
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The decrees can be set aside only if the adoption was unlawful or

the child 3s availatle again Tor 2doprt i,
is necessary to assure strict compliance with the standards set forth
in Titl= I of this Act and other laws governing adoption. Itralso
recognizes that Indian children suffer from many failed adoptions
and admits the possibilify of a restoration of parental or blood
relative rights in such instances. HMany states do not permit final
adoption décrees to be set aside.

The last sentence in subsection (c¢) should té deleted because
it is in direct conflict wiﬁh the first sentence after the "provided
further" clsuse on page 10, line 15. Under the last sentence in

5
v

subsection (¢}, there can te no -

nineéy days of the birth of the child. The purpose of the subsection

is to allow valid adoptive placements during a child's first ninety

days of life but to allow parents or blood reiatives to withdraw

censent to the adoption up to ninety days efter éonsent is given.
Subsection (d) requires that an Indian child and its parents

or blood relative be represented by separate counsel in child placement /

proceedings.
Subsection (d) should be amended to delete the phrase "unlsss

the child" on page 11, line 5 and to delete all of page 11, lines 6

and 7, and to delete the words "separate" and "or lay advocate" on

page 11, line 12.
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state law on the child's

ou

i1s amendment will permit existin

right to counsel in placement proceedings to prevail. Some states

grant a right to counsel for chiléren in certain tyves of placement

cr

procz=dings. Other states lezave the anpoiniment of ccurzel for a
child to judicilal discretion. The amendment is based on the view
ﬁhat in involuntary placement, proceedings the ;nterests of a child
should net be presumed adverse to the interests of a parent and
that ccunsel for the parents and counsel fcor the state and/or tha
tribe @& perens petrize can adcecquabtely represent the interests of
the child. In voluntary placement proceedings and in certain
involuntary placement proceedings separate counsel for a child may
s
be indicated and can be appointed in the discretion of the court.
To provide an absolute right to counsel for chiléren will place a

burdein on already strzinsd judicial resourcss and may & ace

the personal difficulties of the child and its family.

Section 103 will help assure that most Indian children in need
of placement will be placed in Indian homes and that Indians seeking
custody of Indian children will not unreasonably be denied the
opportunity to adopt Indian children or to provide them with foster
care.

Subséction (a) requires that nontribal government agencies
grant a preference in adoption to members of a child's extended family
as defined by tribal law or custom.

Subsection (b) requires that, in otherwise placing an Indian
child, nontribal government agencies shall grant a preference in

.
accordance with six stipulated categories of preference, except

ol good causc wiy

not be followed. This prefersnce order can be altéred by the
resolution of the governing body of each Indian tribe.

Subsections (a) and (b) covar only child nlaczrments made by
nontribal government agencies. Private, non-agency rlacements
are not covered.

Subsection (¢) provides that, where an Indian child is placed
in a foster or addptive home, or in an institution, outside the
reservation of which the child is a resident, pursuant to an nrder
of a tribal court, the tribal court shall retain continuing jurisdiction .
until the child reaches the age of eighteen.

Subsection (c) assures a continuing relationship between the
tribe and a2 child and protects the ability of a tribe to detarmine
the best interests of a child placed outs de of Indian Countiry oy
an Indian tribe. Many Indian tribes do not have sufficient placement
resources on the reservation to meet the needs of Indian children
within tribal jurisdiction. These tribes would ucs off-reservation
placement resources if assured of continuing jurisdiction. There
is frequently a reluctance to place children outside of the reservation
because many tribes have experienced difficulty in exercising /
continuing jurisdiction over children so placed. The difficulty
derives from the laws of many states thaé permit state adjudication
of the best interests of any child physically present within state
Jurisdiction. The exclusion of tribes from the Interstate Compact
on the Placement of Children exacerbates the pfoblem. Under the
Compact the state that sends a child to another state does so by

agreement and the sending state retains Jurisdiction over the child.
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Se¢ction 105 needs to be perfected. We suggzest the folleowing
substitute language:
In any child placement proceeding within
the scope of this Act the United States,
every state, every territory or possession
of the United States, and every Indian
tribe shall give full faith and credit
to any Tribal Court orders reclating
to the custody of a child who is the
subject of such a procszding.

Indian Family Development: Title TI.

Our comments and recommendations relating to this Title are
limited to Sectlon 204.
Szetion 204 authorizes and dirzcts the Secretary to undertake

a study of past Indian child placements and to take appropriate

legal action to challenge the placement where (1) the child is under

the age of eighteen; (2) there 1s good cause to believe that the

placement 1s legally defective; and (3) the parents or relatives of

the Indian child request that the Secretary take action.
The section also authorizes the Secretary to make grants and

contracts with Indian tribes and Indian organizations for the

operation of Indian family defense programs, and to maintaln records

on all future Indian child placements and all placements studied by

147.

gne Secreiary under this sectlion,
The child placements to be studied under subsection (a) include

adopticon, foster care and institutional placements. THe greatest

conce

:d by eritics of subsection (z) iz

[
T
"3
@
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zte to undo well-functioning and longstanding adoptive

regardéiess of any legal defect in the adoption proceedings.

In orcar %o @ssure agalnst such a possibility it haes teen suggestad

o
o

at the subsection be amendsd to require that tﬁe Secretvary, prior
to takinrg any legal action, make a Tinding that the best interests
of the chlild would be served by lagal action, This amendment is
too restrictive and should not be accepted.

We beliéve that the broad discretionary power granted the
Secretary in subsection (a) is an important feazture. Family
relaticnships are, by their very nature, extrems2ly complax, To
limit his discretion by a test of "the best interests ol the
chila" rails to recognize the importance of taking the broad family
context into consideration. Certainly the best interests of the
child should te given great weight in his decisién-making.

There is considerable controversy among children's advocates

concerning the standards that should apply in determining the best

-interests of the child, the impact of these standards on the rights

of parents and, indeed, on our society as a whele and its laws,

Subsection (a) will be most often applied in situations where
Indian children are in inappropriate foster and institutionalicare
and the Indian extended'family is capable of assuming the care of
the child, and in situations where an Indian child is the victim of
a failed adoption and the extended Indian family wants the child

back.
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strseccion (b) should be amended to mandate the richt of parents

to counsel and make the right of children to counsel discretionary,

involved.

In order that the Act be administersd effectively, we urge that
Congress direct the Secretary of the Interior to establish an Office
of Child Development within the Bureau of Indian Affairs and, accordingly,
that a new section be added to Title II.

Finally, we urge that Congress authorize and direct the Secretary

e Tnterior to prepatrs and subalt to it a for the

construction and operation of locally convenient day schools as an
alternative to boarding schools and that a new title be a2dded to the

Act to accomplish this purpese.
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ADDITIONAL AMENDMENTS

-n page 4, line 13, change the word "and” to "or".

on page 6, line 2, after the period add the wordés "Tor the
purpeses of this Act, an Indian child shall be deemed to be
resident where his natural parént or parents, or the hlood relative
in whose care he may have kszen left by his natural parent or who
otherwise has custody in accordance with tribal law or custom, is
resident."” .

On page 6, line 23, after the word "membership“" add the words
"and one of whose parents is in fact a member".

On page 8, line 12, after the word "counsel" add the words
"except in child placcment proceedlinys bzfore a fribal court".

On page 8, line 10, after the word "notice" add the words "and
an explenation of".

On page 8, line 23, change the words "any of three" to "either
of twe", and on liune 24, after the number "101" add "(b) and (c)".

On page 11, line 2, after the number "101" add the words

"(a) or".





