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Chairman ABOUREZE. .The administration panel is first: Nancy
Amidei and Raymond Butler. We will hear from Mr. Butler first.

STATEMENT OF RAYMOND V. BUTLER, ACTING DEPUTY COMMIS-
SIONER, BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE
INTERIOR, ACCOMPANIED BY RALPH REESER, OFFICE OF LEGIS-

LATIVE COUNSEL

Mr. BurLer. Thank you, Mr. Chairman. |
I have a prepared statement here that was approved very, very late.
Y will summarize from that, Mr. Chairman.

We endorse the general concepts of S. 1214. )
The placement of Indian children in foster and adoptive homes

should be done within the context of their cultural environment and
heritage and should insure the preservation of their identity and
unique cultural values; and the stability and security of Indian family
life should be promoted and fostered. However, I regret that we can-
not support the enactment of S. 1214 at this time. .

The quantity and quality of support services to vulnerable families
generally are not always sufficient to meet the needs of such families
and their individual members——

Chairman Asourezk. Would you repeat that, Mr. Butler?

Mr. BuTeer. The quantity and quality of support services to vulner-
able families generally are not always sufficient to meet the needs of
such families and their individual members.

Chairman ABourezk. What does that mean?

Mr. Butier. Mr. Chairman, this includes Indians.

What I am referring to here, Mr. Chairman, is resources that are
available to the Bureau of Indian Affairs and that are available to
HEW, as a whole, throughout the United States, as well as the stafl
support services, to provide services to keep these families intact so
that we do not have the deplorable situation that confronts us here
today.

Cﬁrairman Apourezk. And that is your reason for opposing the bill ?

Mr. BurLer. No; I am just making that as a part of the statement,
Mr. Chairman. :

Chairman Arourezk. All right.

Mr. Burrer. This administration has recognized this general prob-
lem. On July 26 of this year, the administration’s proposal, “The Child
Welfare Amendments of 1977,” was introduced as S. 1928. S. 1928
would amend the Society Security Act to establish standards for foster
and adoptive placements, and is designed to strengthen and improve
child welfare programs throughout the country.

S. 1928 could accomplish many of the objectives and goals set forth
in 8. 1214, and could assist Indian families in achieving such goals
without the concerns found in S. 1214, provided that appropriate
amendments can be worked out between HEW and Interior.

Further, HEW, as we understand, recently established the Adminis-
tration on Children, Youth, and Families, which administers a spec-
trum of programs for child and family welfare. HEW’s authority will
be further expanded under S. 1928. The Bureau of Indian Affairs has
very few programs in this area by comparison, Mr. Chairman; and
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S. 1214 places new requirements on the Secreta; i i

2 { of t
may conflict with or duplicate current HEWr);uthgitIigste-I;s I;vvgﬁl(;}sl
the HEW authorities proposed under S. 1928, ’

;.il‘ltle L of 8. 1214 would impose one uniform set of Federal stand-
ards over all tribes without considering the wide cultural diversity
and values of Indians throughout the country. Further, title I is far
?Oge r(is!:rlctlx(e to tribes than the present system because it increases
so?r e(:'Z? liltrquon Into the regulation of tribal domestic matters and
sovere a{gn y. We believe, Mr. Chairman, in the spirit of self-determina-

Chairman Asourrzk. Would

%‘IileTLER Yoo arirould IZou repeat that last phrase please?

1tle 1,1n our judgment, would impose one set of unj

standards over all tribes without consli)dering the Widencltf?g‘ﬁa??i?sgi}
zlty and values of Indians throughout the country. Further, title I is

ar more restrictive to tribes than the present system because it in-
crtgtses Federal intrusion in the regulation of tribal domestic matters
(ain sovereignty. We believe, Mr. Chairman, in the spirit of self-

etermination, that a reaffirmation by the Congress of the federally
recognized Indian tribes legislative and judicial powers in addition
to the full faith and credit provision by the Congress would overcome
glqei) goncept of Federal intrusion into the domestic affairs of the Indian

However, Mr. Chairman, I must say that althouch ‘
reform and improve the present system of Feder-aflgr anSd IS%i%ev‘:;})llil%g
welfare services and meet many of the goals set out in S. 1214. it
does not contain at this time any provisions that specifically deal with
Indian children and tribal governments. In recognition of this, it
would be our suggestion that Interior and HEW work together’ to
develop any necessary amendments to S. 1928 to meet the special needs
of Ir}dlan_chlld_ren and their families as is held in the unique special
relationship between the Federal Government and the Indian tribes.

Mr. Chairman, that concludes the summary of my written remarks.
I'would be pleased to respond to any questions. '

Chairman Asourezk. Thank you.

The next witness is Ms. Nancy Amidei of HEW.

Mr. Butler’s entire written statement will be inserted into the record

[The prepared statement of Mr. Butler follows :] .

STATEMENT oF RaYMOND V. BUTLER, AcTING DEPUTY COMMISSIONER, BUREAU OF
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Mr. Chairman, I appreciate the opportunity to appear before thi i
today to testify on S. 1214, “The Indian ChildyWelfaI:'g Act of 1977.” S committee

We agree that .thg placement of Indian children in foster and adoptive homes
should b_e <done within the context of their cultural environment and heritage and
tflllxould insure the Dreservation of their identity and unique values; and

e stability and security of Indian family life should be promoted and fos'tered
H?I;levggn\;ge .ca}:nntqt support enactment of S. 1214, : ’
) inistration has recognized the problem of services to vuln i-
lies, and on July 28, 1977, the administration’s proposal, “The C‘h?fgb\%gefl{;:lrle
Amendments of. 1977,” was introduced as 8. 1928 in the Senate. S. 1928 would
a;nend the Socla_l Secgnty Act to promote standards for foster and adoptive
{)hacements, and is designed to strengthen and improve child welfare programs
! roughout the countx_'y. S. 1928 could accomplish many of the goals set forth in
8. 1214, and could assist Indian families in achieving some of these goals without
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the concerns found in 8. 1214, We defer to the Department of Health, Education,
and Welfare as to a further discussion of 8. 1928.

Further, HEW recently established the Administration on Children, Youth,
and Families, which administers a spectrum of programs for child and family
welfare. HEW’s authority will be further expanded under S. 1928. The Bureau of
Indian Affairs has very few direct child welfare programs, and S. 1214 places
new requirements on the Secretary of the Interior which may conflict with or
duplicate current HEW authorities, as well as the HEW authorities proposed
under 8. 1928. :

We agree that a very high proportion of Indian children are living in foster
care arrangements. However, in the case of the Bureau of ‘Indian Affairs the
children are usually placed with Indian foster parents. Information from a
study done in 1972 indicates that where the BIA made payments for foster care,
about two thirds of foster homes were Indian. This proportion has subsequently
increased. The BIA is not an adoption agency but has secured services from the
Adoption Resources Exchange of North America (ARENA) for the adoption of
Indian children for whom adoptive homes are not available locally. Between
Juy 1, 1977 and June 30, 1976, about 90 percent of the children referred to
ARENA were placed with Indian adoptive families both on and off reservation. It
is generally difficult to locate families for many older or handicapped children,
regardless of race, and this problem equally applies to older or handicapped In-
dian children. This situation has resulted in some placements in non-Indian
adoptive homes.

The use of boarding schools for foster care of Indian children is often at the
choice of the parents. In the case of some other children, it is the best available
placement. We agree that it is desirable that there be less need for care of chil-
dren away from their parents, but in the foreseeable future, it appears that board-
ing school placements will continue to be needed for many children who require
foster care.

S. 1214 also finds that Government officials involved with Indian child place-
ment are unfamiliar with and disdainful of Indian culture. We would point out
that the majority of BIA employees who work with Indian families involved in
placement are themselves Indian. 8. 1214 further finds that child placement sub-
verts tribal jurisdiction over domestic relations if a tribe has estgblished an
Indian court. The BIA honors such jurisdiction, as have several courts, including
the U.S. Supreme Court. Further, many tribes have Welfare Committees which
participate in or advise BIA social services in matters of Indian child and family
development and in foster care activities.

Section 105 of S. 1214 would state what has essentially been upheld by the U.S.
Supreme Court and two State Supreme Courts, that is, that tribal court proceed-
ing over areas under tribal jurisdiction should be given full faith and credit in
the proceedings of other jurisdictions.

In summary, we feel that énactment of S. 1214 would be duplicative in that it
would purport to confer upon tribes and tribal courts authority that they already
have; that other Federal agencies already provide (or have the authority to
provide) many of the family development services authorized in 8. 1214; that
efforts are already underway in the BIA to improve Indian child welfare place-
ment standards ; that the BIA can already assist tribes in many of the activities
authorized by title II of S. 1214 under the broad general authority of the Snyder
Act (25 U.8.C. 13) and through Public Law 93-638; and that enactment of the
administration’s major new child care legislation (S. 1928) will be of assistance

to Indians as well as the general population.

However, while S. 1928 would reform and improve the present system of Federal
and State child welfare services, and meet many of the goals set out in S. 1214,
it does not contain any provisions that specifically deal with Indian children and
tribal governments. In recognition of this, Interior and HEW will work together
to develop any necessary amendments to 8. 1928 for special needs of Indian chil-
dren and families.

This concludes my prepared statement. X will be glad to respond to any questions
that the committee may have. :
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STATEMENT OF NANCY AMIDEI, DEPUTY ASSISTANT SECRETARY
FOR LEGISLATION/WELFARE, DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE, ACCOMPANIED BY FRANK FERRO,
OFFICE FOR CHILD DEVELOPMENT

Ms. Aumiper. Thank you, Mr. Chairman.

I am very glad to be here this morning. I realize that your proposal
would create a new child welfare program in Interior rather than
HEW, so we are particularly glad that you were willing to take
HEW’s views into account.

I think that you should know that your request for testimony from
HEW came at a particularly timely moment. Just 1 weelk ago, a bill
reflecting a massive review of foster care adoptions and other child
welfare services was introduced by Senator Alan Cranston. The num-
ber of that bill is S. 1928. Having your proposal before us—S. 1214—
has prompted some soul searching with respect to that proposal, and
a new look at our initiatives and their value to Indian children in need
of protective or other child welfare services.

In my statement this morning, I would like to take up two things
briefly. First, for the committee’s information, I would like to report
on several of the department’s activities with relevance to service for
Indian children, that were prompted in large part by hearings that
this committee conducted in 1974. And then I would like to take up the
subject of child welfare, particularly as it relates to S. 1214.

Since the 1974 hearings, the Department of HEW has conducted
and reported on the findings of a state-of-the-field survey of Indian
child welfare needs and service delivery. The survey examined the
activities and policies of 21 States and tried as well to review the train-
glﬁfi?g employment opportunities for Indian professionals in child

In reporting on the policy implications of its findings, that survey
pointed to several of the factors that remain of concern to members
of this committee as well as others interested in the field :

First, the need to support increased involvement by tribal govern-
ments and other Indian organizations in the planning and delivery of

child welfare-related services;

Second, the need to encourage States to deliver services to Indians
without discrimination and with respect for tribal culture ;

Third, the need for trained Indian child welfare personnel ;

Fourth, the need to resolve jurisdictional confusion on terms that
will eliminate both the most serious gaps in service and the conflicts
between State, Federal, and tribal governments that leave too many
children without needed care;

angii‘th, the need to find ways to insure adequate funding for services;

Sixth, ‘the need to assure that insensitivity to tribal customs and
cultures is not permitted to result in practices where the delivery of
services weaken rather than strengthen Indian family life.
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In addition, negotiations are now underway with the National Tribal
Chairman’s Association for a project that would explore the desir-
ability of amending the Social Security Act to more effectively operate
title XX social services programs for Indians. That project is being
funded at more than a quarter of a million dollars, and is being con-
ducted because we believe that further documentation of the need for
services is of less importance at this point than the development of pro-
grammatic alternatives,

At the same time, we are reviewing proposals for a technical assist-
ance contract designed to aid the governing bodies of recognized
Indian groups in the development and implementation of tribal codes
and court procedures with relevance for child abuse and neglect.

In the current fiscal year, the Secretary has exercised his authority
to conduct research and demonstration projects on terms that will
provide for a test of alternative methods to improve the ways in which
State agenciés deliver social services to Indians.

Similar efforts will focus specifically on the delivery of child wel-
fare services in Public Law 280 States, the design of day care standards
appropriate to Indian children living on reservations, and the desig-
nation of reservations as State planning areas for purposes of the
title XX program.

All pf these activities, including some that are still being put into
operation, are intended to reflect the Department’s belief that Indian
child welfare services must be based not only on the best interests of
the child and support for the family unit—however, that may be de-
fined—but also on a recognition of the need to involve Indians them-
selves in the provision of services.

But individual projects, however sensitively designed, cannot ever
take the place of the support for an adequately financed, official backed,
ongoing system that would address the needs of children and support
the rights of their families.

As the Secretary of HEW pointed out in announcing the Depart-
ment’s recent child welfare initiatives, none of those desirable fea-
tures could be said to characterize the present situation in child welfare
for children of whatever race or ethnic group.

Until now, the Federal Government has not done enough in the
areas of foster care and adoption, providing only minimal support for
the efforts of individuals across the States who care about children
and who have been willing to fight the battles against outmoded and
sometimes conflicting laws. The situation across the country is not a
pretty one. Too many children have been taken from their homes, when
supportive and preventive services might have allowed them to re-
main with their families.

Some children who have been appropriately placed in others’ homes
may be assigned to families too far away to make regular contact a
possibility. Too little has been done to work with natural parents after
a temporary placement in foster care, thus almost insuring that the
children will never be able to come home. o

For many children, the decision whether to return the child to the
natural family or, when appropriate, free the child for adoption has
not been made in a reasonable amount of time. Some children simply
float in a kind of legal limbo because their foster parents cannot af-
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ford to lose the financial support that unfortunately ends where legal
adoption begins.

We have learned that parents and children alike have suffered from
the lack of adequate protection against the inappropriate removal of
children from their homes, against the sometimes uninformed decisions
that determine their placement outside their home, and the nature of
the judicial proceedings that may determine the fate of children who
coms into the orbit of the juvenile courts.

We have seen that there are too few trained workers available, too
little guidance for overworked staff, and even some perverse incentives
that would seem to encourage social agencies to favor foster care over
more permanent, more child-focused situations.

It was for reasons such as these that the administration proposed 2
weeks ago to reorganize this Nation’s system of child welfare services
in ways that would provide more adequate funding and a better in-
tegrated, more rational approach to the kinds of problems that have
plagued the families of children in need of temporary or permanent
care.

Everything we found in relation to child welfare services generally
could be said about services for Indian children—only more so. This
committee has remarked on the higher-than-normal rate of foster care
and other out-of-home placement experienced by Indian children, the
services that are provided in culturally insensitive ways, the place-
ment of Indian children in settings that do not meet their special needs,
the failure of public policies to recognize the unique character of In-
dian family lives.

Thus, while we recognize the concerns which have prompted you
to propose a separate program exclusively devoted to the provision
of Indian child welfare services, it is precisely because we also recog-
nize the need for a better service system for all children that we would
want to urge you to consider, together with us, how we might make
that larger system serve their needsas well.

As I mentioned when I began my remarks, your request for testi-
mony from the administration was a particularly timely one. It caused
us over at HEW to consider whether the bill that we sent up to Con-
gress, as drafted, would respond to the kinds of concerns that this
committee and S. 1214 have raised. You will probably not be surprised
to learn that we found some gaps that had not been so apparent before.
However, we now believe that we may be able to accomplish some of
what you would want to see achieved, but within the context of
S. 1928.

We will want to be careful not to further duplicate either funding
sources or administrative mechanisms, but we think it might be possi-
ble to do better for Indian children through S. 1928 than we have
been doing.

The bill that we sent up to Congress would, for example:

State a clearer test for involuntary removal of children from their
families and provide greater protections for those families during
the course of proceedings;

Create financial incentives in the form of child welfare funds to
provide due process protections for child, birth parents, and foster
parents, including legal counsel and the payment of legal fees;
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Provide services that would enable children to remain home or to
return home;

Require a review of all children in foster care for 6 months;

Create in each State an information system that would aid in case
management and provide ongoing oversight of children placed outside
the homes and make that information available to the publiec.

It would also establish a new program of federally supported adop-
tion subsidies to enable children with special needs to be adopted,
and it would try to create financial disincentives for the inappropri-
ate use of foster care as a holding action for children.

Many of these provisions are not so very different from the objec-
tives behind the provisions set out in S. 1214, particularly in title I,
which speaks most directly to matters surrounding the procedures
that have led in the past to the arbitrary and sometimes inappropriate
removal of children from their homes. But we believe that in S. 1928
we have a useful vehicle for serving the needs of Indian children as
well as the needs of other children. A

We may want to make some changes in our proposal, but with
changes, what we hope will be a more adequately funded, more com-
prehensive system of child welfare services will also be made more
responsive to the needs of Indian children.

T do not have any legislative language with me to propose this
morning—we have not settled on any details. But we would like to
work together with the staff of this committee, with people from the
BIA, with people you might recommend to be involved with us, and
try to work out some of the most serious concerns you have within the
context of S. 1928,

For example, we share your objectives concerning the need for bet-
ter safeguards and procedures to protect Indian children and their
families. To provide those safeguards, we might consider conforming
language in the administration’s bill that would take into account the
role of tribal courts and tribal governments in the procedures that
surround the placement of children outside their homes.

And, we are persuaded that the moneys available for child welfare
services have in the past been uncertain, with gaps resulting from the
mix of Federal, State, and county systems. We believe we could re-
think that as well so that, where appropriate, the new moneys that
will become available under the administration’s proposal would also
become available for Indian children.

We intend to work closely with the BIA and the staff of this com-
mittee to determine what changes in S. 1928 might be needed to assure
the full participation of, and safeguards for, Indian children under
the administration’s proposal.

With my prepared testimony, I am submitting for the record a
section-by-section analysis of the administration bill so that you can
see parallels where they occur.

Chairman Apourezg. Your prepared statement and the section-by-
sectio(il summary of the administration bill will be made a part of the
record.

[The material follows:]

to S. 1214. s
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STATEMENT OoF NANCY AMIDEI, DEPUTY ASSISTANT SECRETARY FOR
LEGISLATION /WELFARE

Senator Abourezk, members of the Committee, I am
pleased fo be able'tb be here £his horning to testify on
the subject of Indian child welfare, and your Bill, S. 1214.
We realize that'your proposal does not directly involve
HEw,‘and we appreciate your taking our views into account.

~Your request for testimony from the Deéartment of Health,
Education, anq Welfare, came at a particularly timely moment.
3s you no doubt know, the Administration has récéntly unde;—
taken a majof review of foster caré, adoptions, and other
child welfare services, and just last week a Bill reflect-
ing the results of that review, S. 1928, was introéuced by
Senator Alan Cranston. Having your proposal before us,
S. 1214, has prompted some sovl-searching with respect to
that proposal, and a new look at our own initiatives froml
the perspective of their valué to Indian children in need
of protective or other child welfare services.
In my statement this morning, I would like to deal with

two things. First, for the Committee's information, I
would like to report on several of the Department's activi-
ties with relevance to services for Indian children, that
vere prompted in large part- by hearings that this
Committee conducted in 1974. And then I should like to take

up the subject of child welfare--particularly as it relates

’
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Recent HEW Activities Related to Indian Child Welfare Services
Since the 1974 hearings, the Department has conducted
and reported on the findings of, a State-of-the-Field survey

of Indian Child Welfare needs and service delivery. The

survey examined the activities and policies of 21 states,
and tried as well to review the training and employment

opportunities for 1Indian professionals in child welfare.

In reporting on the policy implications of its findings,
that ﬁurvey pointed to several of the factors that remain
of concern to mémbers of this Committee as well as others
interested in the field:

-~ the need to support increased involvement by tribal
governments and other Indian organizations in the
planning and delivery of child welfare-related services;

~— the need to encourage states to deliver services to
Indians without discrimination and with respect for
tribal culture;

~- the need for trained Indian child welfare personnel;

-- the need to resolve jurisdicticnal confusion on terms
that will eliminate both the most serious gaps in service
and the conflicts between State, Federal, and tribal
governments that leave too many children without needed
care; ’

-- the need to find ways to _ensure adequate funding for
services;

-~ the need to assure that insensitivity to tribal customs
-and cultures is not permitted to result in practices
where the delivery of services weaken rather than strengthen
Indian family life. ’
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Negotiations are underway now with the National Tribal
Chairman's Association for a project that would explofe
the desifability of amending the Social Security Act--
to more effectively operate Title XX social services pro-
grams for Indians. That project is being ‘funded at more than
a'quarter of a million dollars, and is being céndﬁcted
because we believe that further documentation of the need

3
for services is of less importance at this point than the
development of programmatic alternatives.

At the same time, we are reviewing proposals for a
techhical assistance contract designed to aid the govern-
ing bodies of recognized Indian groups in the development
and implementation of tribal codes and court procedures
with relevance for child abuse and neglect.

In the current fiscal year, the Secretary has exercised
his authority to conduct research and demonstration pro-
jects on terms that will provide for a test of alternative

methods to improve the ways in which state agencies deliver

social services to Indians.

Similar efforts will forcus specifically 6n the délivery'
of child welfare services in P.L. 280 States, the design of
day care standards appropriate to Indian children living on
reservations, and the Gesignation of reservations as State

planning areas for purposes of the Title XX progxam.
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All of these activities; including those that are still-
being put into operation, are intended to reflect the
Department's belief that Indién-child welfare services must
be based not only on the best interests of the child and
cupport for:. the family unit -- however that may be defined --
but also on a recognition of the need to involve Indians

themselves in the provision of services.

Child Welfare Initiatives

But individual projects, however sensitively designed,
cannot take the‘place of suppért for an adequately financegd,
officially backed, on-going sys#em to address the needs of
children, and to support the rights of their families.

As the Secretary pointed out in announcing the Depart-
ment's recent child welfare initiatives, none of those
desirable features could be said to characterize the present
situation in child welfare, for.children of whatever race
or etﬂnic group. Until now, the Federal government has
not done enough in the areas of foster care and adoption--
providing miniﬁal support forlthe efforts of individuals
throughout the States who care about children, and who have
been willing to fight the battles against out-moded and
sometimes conflicting laws.

The situation across the country is not a pretty one.

Too many children have been taken from their homes when

g
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supportive and preventkve services might have allowed them
to remain with their familiés. Those children who have been
appropriately placed in others® homes, may be assigned to
families too far away to make regular contact a p0551b111ty.
Too little has been done to work with natural parents after
a temporary placement in fo;ter care -- thus almost ensuring
that the children will never beé able to come home. For
many chilaren, the decision whether to return the children
to their natural families, or, when approprlate, free them
for adoption, is not made in a reasonable amount of time.
Some children simply float in a kind of legal limbo becausé
their foster parents cannot afford to lose the financial
support that ends where legal adoption begins.

We ﬁave learned that Parents and children alike have
suffered from the lack of adequate protection against the
inappropriate removal of children from their homes, against the
sometimes uninformed deéisions tﬁat determine the placement
outside their homes, and the nature of thé judicial pro-
geedings that nbydetermine the fate of chiléren who come
into the orbit of the Jjuvenile courts.

We have seen that there are too few trained workers
available, too little guidance for over-worked staff, and
even some perverse incentives that would seem to encourage
social agencies to favor foster care cover more permanent,

more child~focused solutions.
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It was'for reasons such as these that the Administration
proposed two weeks ago to reorganize this nation's system of
child welfare services in ways that would provide more ade-
guate funding and a better—integrated, more rational approach
to the kinds of problems that have plagued the families of
children in need of temporary or permanent care.

Everything we found in relation to child welfare
services, could be said about services for Indian children --
and more. This Committee has remarked on the higher-than-
normal rate of foster care and other placement outside the
home experienced by Indian children, the services that are
provided in culturally insensitive ways, the placement of
Indian children in settings that do not meet their special
needs, the failure of public policies to recognize the unique
charactexr of mény indién families' 1lives.

Thus, while we recognize the concerns which have prompted
you to propose a separate program exclusively devoted to the
provision of Indian child welfare services, it is precisely
because we also recognize the need for a better service
system for all éhildrenithat we would urge you to considgr,
together with us, how we might make that larger system serve

their needs.
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As I mentioned earlier in my remarks, your request for
Administration testimony was a timely one. It has caused us
to consider whethér the Bill that we sent uf to Congress, as
drafted, would respond to the kinds of concerns that this
Committee, and S: 1214, have raised. You will perhaps not
be surprised to learn that we found some gaps that had not
been so apparent before.  However, we.now believe that we
may be able to accomplish some of what you would_want to
see achieved.

We will want to be careful not to further duplicate

either funding sources or administrative structures, but we

think it may be possible to help Indian children through

- S. 1928.

The Bill that we sent up to Congress would, for example,

-~ state a clearer test for involuntary removal of
children from their families;

-- create financial incentives (in the form of extra
child welfare funds) to:

* provide due process protections for child, birth
parents, and foster. parents;

* provide services that would enable children to
remain home or to return home;

call for a one-time review of all children in foster
care for six months;

create in each State an information system that will
aid in case management and, provide on-going oversight
of children placed outside their homes;

-~ establish a new program of'federally—supported adoption
subsidies to enable children with special needs to be

adopted;
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-— create financial disincentives for the inappropriate use
of foster care as a "holding action” for children.

Many of these prévisions are not so very different
from the proYisions set out in S. 1214, particularly in
Title I, whiéhlspeaks most directly to matters surrcunding
the procedures that have led in the past to the arbitrary
and sometimes inappropriate removal of children from their
homes. But we-believe that in S. 1928 we have a suitable
vehicle for serving the needs of Indian children as well as
the needs of others.

We may have to make some changes in our proposal,
but with changes; what we hope will be a more adeguately
funded, more comprehensive system of child welfare services
will also he more responsive to the needs of Indian
children.

I don't have any legislative language with me to propose
this morning; we have not settled on any details. But we
would like to work together with the staff of this Committee
and individuals whom you might recommend to try and meet
soﬁe of your mcst serious concerns within the context of
S. 1928. For example:

We share your objectives concerning the need for
better safeguards and procedures to protect Indian children
and their families. To proyide those safeguards we might

-7

consider conforming language in the Administration's bill

;
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that would take into account the role of tribal courts
and tribal governments in the procedures that surround the
placement of children outside their natural homes.

And, we'are persuaded that the monies available for
child welfare.services have in the past been uncertain,
with gaps resulting from the Federal, State, and County
systems. We believe we céuld‘fe—think that as well so
that, where appropriate, the new monies that will become
availgble under the Administration's proposal Qould also
beéome available for Indian children.

We intend to work closely with the BIA and the staff
of this Committee to determine what changes in S. 1928
might be needed to assure the full participation of, and
safeguards for, Indians, under the Administration's proposal.

With my testimony this morning, I am submitting a
section-by-section analysis of the Administration's c¢hild
wélfare proposals so that you can see the parallels where
they occur.

I will, of coﬁrse, be pleased to try and answer any
questions that the Committee may have.

Thank you.
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SECTION-BY-SECTION SUMMARY

The first section of the draft bill would provide the short title of the Act—the
“Child Welfare Amendments of 1977,

Section 2 of the draft bill would amend title IV of the Social Security Act by
adding at the end of that title a new part which would authorize a program
of Federal financial assistance to States for foster care and adoption assistance.
Currently, State foster care programs are assisted with Federal funds avail-
able under the aid to families with dependent children (AFDC) program, and
there is no Federal program designed specifically to help States encourage adop-
tions. Following is a summary of each section which would be contained in the
new part .

Section 470(a) of the part would provide the State plan requirements which
must be satisfied for participation in the foster care and adoption assistance
programs. Most of the provisions parallel requirements currently applicable to
foster care programs under the State plan provisions for AFDC. They include
requirements pertaining to ‘“statewideness” (the programs must be in effect
throughout the State), personnel standards based on merit, State reports to the
Secretary, periodic evaluations of the programs, and confidentiality of individual
records.

There ave also several new provisions. They include the requirements (1) that
the State agency which is responsible for the child welfare service program (au-
thorized by title IV-B of the Social Security Act) and the social services program
(authorized by title XX of the Social Security Aet) also administer the new
part E programs; (2) that the State will assure appropriate coordination between
the new programs and other related programs; (3) that the State agency will
bring to the attention of the appropriate court or law enforcement agency condi-
tions which would endanger any child assisted under the part E programs; (4)
that the title XX standards which apply to child-care institutions and foster
care homes would also apply to such entities when assisted under part B; (5)
that an individual denied benefits offered under the programs will be informed of
the reason for the denial; and (6) that the State will arrange for periodic inde-
pendent audits of its programs under part E.

Section 470(b) of that part would require the Secretary to approve a State
plan which met the statutory conditions. In the case of a State which later fell
out of compliance with the statutory requirements, the Secretary would have
the flexibility to reduce the Federal payment to the State under part E by an
appropriate amount, or cease making the payments entirely, until the State
corrected its failure,

Section 471 of part B would describe the foster care maintenance program
which a State must provide under its State plan. In many respects, the program
would not differ from the one currently authorized as part of the AFDC program
under section 408 of the Social Security Act. Following are the major innovations
which would characterize the revised program : (1) Federal reimbursement would
be provided ‘with respect to children voluntarily placed in foster care or placed
initially on an emergency basis; (2) findings to be included in judicial deter-
minations which serve as the basis for placement in foster care would be speci-
fled; (8) the requirements for the individual case plan for each child in foster
care would be strengthened; and (4) federal reimbursement would be permitted
with respect to foster care provided by public institutions, so long as any such
institution accommodated no more than 25 children. As under current law, chil-
dren receiving foster care under part E would retain their Medicaid eligibility.

Section 472 of part E would describe the adoption assistance program which a
State must provide under its State plan. Under the program, a State would be
responsible for determining which children in the State in foster care would be
eligible for adoption assistance because of special needs which have discouraged
their adoption. The State would have to find that any child would have been
receiving AFDC but for the child’s removal from the home of his relatives; that
the child cannot or should not be returned to that home; and that, after making
a reasonable effort consistent with the child’s needs, the child was not adopted
without the offering of financial assistance. In the case of any such child, the
State wanld be able to offer adoption assistance to parents who adopt the child,
so long as their income does not exceed 115 percent of the median income of a
family of four in the State, adjusted to reflect family size.

The agency administering the program could make exceptions to the income
limit where special circumstances in the family (as defined by regulation)
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warrant adoption assistance. The amount of the adoption assistance would be
agreed upon between the parents and the agency, could not exceed the foster
care maintenance payment that would be paid it the child were in a foster family
home, could be readjusted by agreement of the parents and the local agency to
reflect any changed circumstances, and could initially include an additional
payment to cover the non-recurring expenses associated with the adoption of the
child. Adoption assistance payments would not be paid after the child reached
maturity, or for any period when the family income rose above the specified
limits. Finally, a child who the State determines has a medical condition, which
contributed to the finding that he is a child with special needs, would retain his
Medicaid eligibility until he reached maturity. It should be noted that, as is the
case with other Medicaid recipients under current law, if there is a family
insurance contract that covers the child, Medicaid would only provide coverage
in excess of what is covered by the insurance policy. ¥urthermore, the Adminis-
tration continues to favor the provision in H.R. § that would prohibit discrimina-
tion against insured medicaid recipients by their insnrance providers.

Secton 473 (a) of part B would authorize appropriations for carrying out the
programs authorized py part E. In the first two fiscal years of the program, 1978
and 1979, there would be authorized an appropriation of a sum necessary to pay
each State the Federal share of whatever expenses are incurred in establishing
and maintaining the part E programs.

TDuring the five succeeding fiscal years, the authorization level would go up by
ten percent each year. and beginning in fisecal year 1083 would be maintained at
the fiscal year 1948 level.

Section 473 (L) of part E would provide for the allotment to States of the funds
appropriated. For the first two fiscal years of the program, there would be no
limitation to the allotment—a State would be paid the IFederal share of its ex-
penditures under its State plan approved under part 1. For the next five succeed-
ing fiscal years a State would be entitled to an allotment each year which would
be ten percent higher than the previous year’s allotmnent. Beginning with fiscal
year 1985, there would be no automatic annual increase in allotments.

Section 474 of part E would provide for payments to the States. For the first
two fiscal years of tlie program, a State with an approved plan under part I
would be paid the Federal share (as determined for purposes of the Medicaid
program) of the cost of the program. For each fiseal year thereafter, the pay-
ment to a State would be limited by the amount of its allotment. Two other
modifications would become effective beginning iu fiscal year 1980—the Federal
pavyment with respect to expenditures for child-care institutions which accom-
modate more than 25 children would be reduced to cighty percent of the payment
as caleulated in the first two fiscal years, and suins allotted to a State for purposes
of part E which the State does not claim under part E could be claimed by
the State under part B. As is currently the case under AF¥DC foster care, the
Federal government would provide 75 percent reimbursement for training State
employees to administer the plan, and 50 percent reimbursement for other
administrative expenses.

Section 473 of part E would provide the definitions of certain terms used in
part E or part B of title IV. Terms which are defined include “administrative
review”, “case plan,” “voluntary placement agreement,” “adoption assistance
agreement,” and “foster care maintenance payment.”

Section 476 of part E would authorize an appropriation of $1.5 million
annually to permit the Secretary to provide technical assistance to States to
assist them in developing the programs called for in part I; to make grants to,
or enter contracts with, the State agencies to develop interstate systems for the
exchange of information pertaining to foster care and adoptions; and to evaluate
the programs authorized under part B and part E of title IV. The Secretary,
pursuant to this section, would publish periodically data pertaining to foster care
and adoptions.

Section 477 of part B would limit the time period for the filing of claims for
reimbursement by the Federal Government to two fiscal years following the fiscal
year in which the expenditure was made.

Section 2 of the draft bill would also repeal section 408 of the Social Security
Act, the provision of law which currently authorizes Federal reimbursement for
State foster care programs.

Section 3 of the draft bill would amend part B of title IV of the Social
Security Act—the part which authorizes Federal reimbursement for State child
welfare services programs. The amendment would limit the amount. of a State's
payment under part B which the State could spend for foster care maintenance
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payments, adoption assistance payments, and employment related day care serv-
ices to the amount which the State was actually paid under part B for expendi-
tures in fiscal year 1977.

‘Section 4 of the draft bill would amend part B to convert the child welfare
services program under that part to a State “entitlement” program, based upon
the current annual appropriations authorization level of $266 million (but
limited by certain conditions specified in section 6 of the draft bill). During this
fiscal year, $56.5 million will be paid to the States pursuant to part B.

'Section 5 of the draft bill would amend part B to modify the Federal share
of State costs under the child welfare services program. Currently, the rate
of federal reimbursement is related to the per capita income in each State, and
generally ranges between about 40 percent and 60 percent. Under the amend-
ment which would be made by section 5, Federal reimbursement would be 75
percent of expenditures for each State.

'Section 6 of the draft bill would amend part B to specify the conditions under
which States would be paid the additional sums, which would be authorized by
the draft bill, beyond the amounts available for fiscal year 1977. Thirty percent
of the additional sums would be available beginning in fiscal year 1978. States
would be able to use that money for any purposes permitted under part B.
However, the intent is to provide increased sums to the States to enable them to
give priority to establishing certain systems and procedures—including infor-
mation systems, case review systems, service programs to help children stay
with, or return to, their families, and procedural safeguards to protect the rights
of parents, children, and foster parents, States would also be expected to conduct
a one time inventory of children in foster care.

‘Once these steps have been accomplished, but not before fiscal year 1979, a
State would be eligible for the full amount of its allotment under part B, based
on an appropriation of $266 million. A State eligible for its full payment would
be required to meet two conditions: (1) an amount equal to at least 40 percent
of the money it is paid in excess of the amount it received for fiscal year 1977
would need to be spent for services designed to help children stay with, or be
returned to, their families, and (2) in any fiscal year, a -State may not be paid
in excess of the amount it was paid in fiscal year 1977 if the State spends less
from State sources in that year for child welfare services than it spent from
State sources in fiscal year 1977.

‘Section 7 of the draft bill would make two conforming changes to the State
plan requirements for part B. It would require (1) that once a State had met
the conditions for receipt of its full allotment under part B, the State would
maintain the systems and procedures it had developed, and (2) that any require-
ments applicable to foster care maintenance payments or adoption assistance
payments under part E would also be applicable to payments under part B
which are used for those purposes. The purpose of the latter amendment is to
assure that children in foster care, or who are adopted, with assistance under
part B will be treated the same as children in foster care, or who are adopted,
with assistance under part E.

Section 8 of the draft bill would repeal the reallotment provision currently
in part B of title IV. -

‘Section 9 of the draft bill contains some technical conforming changes, For
example, whereas current law requires a State to have a foster care program
under section 408 of the Social Security Act as a condition for participation
in AFDC, under the draft bill the reference in the State plan for AFDC would
be to foster care and adoption assistance payments in accordance with part E.

ISection 9 of the draft bill would also require the Secretary to submit a
report on the implementation of the amendments contained in the draft bill
by March 1, 1980, and would provide an effective date for the draft bill of
October 1, 1977. Finally, section 9 would provide that funds appropriated and
allotted to States under part B for fiscal year 1978 would remain available for
expenditure by the States through fiscal year 1979.

Ms. Amiper. I would, of course, be glad to answer any questions.

Thank you. )

Chairman ABourezk. Thank you very much for your testimony.

I assume, and correct me if I am wrong, that OMB cleared both
statements.

Ms. Amiper. Yes, Senator.
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Chairman AeoUurezk. So, the administration position is set out in
both statements by the BIA and by HEW ¢

Ms. AmipEr. Yes.

Chairman Asourezg. Perhaps, then, you can explain to me why the
Bureau of Indian Affairs has testified this morning that the Federal
Government is becoming concerned that Indian child welfare is an
intrusion when BIA saysit, and it is not an intrusion when HEW says
it.

It is an inconsistency to me. Perhaps you could explain that.

Ms. Amier I think I would have to ask the BIA to explain that.

Chairman Asourezk. I would like to hear both of you speak to that,
if you would. .

Mr. Burrer. Mr. Chairman, what we had in mind was that, in title T,
there are certain sets of standards that are imposed uniformly through-
out. They may well be very appropriate standards.

What we are suggesting, Mr. Chairman, is the conceptualization of
that in terms of a Federal intrusion. I have no quarrel whatsoever pro-
fessionally, Mr. Chairman, with the standards that are enunciated
there. It is my judgment that, in our era of self-determination, these
should be established, both legislatively and judicially, by the respec-
tive Indian tribes themselves.

I feel that it would be a great deal more meaningful to the Indian
people for members of that particular tribe to have such standards
established by their own tribal council or through their own judicial

rocess.

b We have, Mr. Chairman, I think once and for all adjudicated all the
way to the Supreme Court the issue of according full faith and credit
to tribal judicial and legislative actions. I would be reluctant or remiss
if T did not say that, in certain instances, this will probably be chal-
lenged from time,to time; but, in my professional judgment, this has
been established judicially. )

The full faith and credit provisions, however, Mr. Chairman, for
example, of those tribes that reside in Public Law 280 States, that Ms.
Amidei referred to in her remarks, would need to be applied to the
legislative process, similar to that full faith and credit provision that
States now afford to their sister States relative to their legislative

rocess. :
d Let me give you an example. If the Warm Springs Tribe in Oregon
sets forth legislative standards for the provision of child welfare serv-
ices to the members of their tribe, any action that would take place
by a county or State child welfare program in the State of Oregon
would be required to give full faith and credit to those legislative
standards established by the Warm Springs Tribe. ) )

Chairman ABourezk. Section 1, title I, which you say is an intrusion,
states that, except for temporary placements and emergency situa-
tions, no child placement shall be valid or given any legal force and
effect unless made pursuant to an order of the tribal court.

Are you prepared to say that someone besides the tribe or its legal
institutions knows better what to do with Indian children than that
particular institution or tribe?

Mr. Burper. Mr. Chairman, the actions of a tribal court are taken
into conformity with those types of ordinances or codes that are estab-
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lished by the legislative process of that tribal council. And the tribal

s -ates within that context. _ .
CO%F}ga%): 1ri)u?fuesti<n1, Mr. Chairman, in that instance, that 15 the very
st approach. ) ) .
be%l;gi'man Anovrezk. Then how is thaf, a Federal 1nstrp51on?

T really fail to understand why you call it a F ederal 1ntr}1910lmtS
Mr. Burisz. In that instance, Mr. _Chairman, if the tribe ac
themselves—I arn not saying I do not think per se that 1t 1s necessa,ml)]f
a Federal intrusion. It is viewed in some Instances as a Federa

intrusion,
Chairman Agovrezg. By whom ¢ )
Mpr. BuTLer. By some of the Indian community.
They want the opportunity to establish those themselves.
Chairman ABoUrEzx. You mean the tribe?
Mr. BurLer. The tribe. . _ ‘
Chairman Asovrezr. Well, that is precisely what this says.
Mr. ButLer. That is right. . _
Chairman Apourezx. And you just said that the tribal court would

not. necessarily follow the legislative mandates of the tribal council or
whatever legislature it might have.

Mr. Burter. That is correct. )

Chairman Apourezx. You are dancing all around it, but you are
not getting to it. ) ) .

What is wrong with the tribal council and the tribal court enforcing
a tribal council ordinance?

Mr. Burrer. If the tribal council has the ordinance.

Chairman ABourezx. If the tribal council passes the ordinange?

Mr. BUTLER. Yes.

Chairman Arourezs. How else would the tribal court act, except by
ordinance?

Mr. Burrer. Mr. Chairman, section 101 (a) merely gives full faith
and credit recognition. T think the comments relative to the view of
Federal intrusion is relative to sections 101(b) and 101(c), where the
tribes can establish those being accorded, the intervening parties, and
S0 o1

Chairman ABoUrkzK. Are you saying that the requirement that the
tribe have 30 days’ notice of any kind of placement of an Indian child
and that the tribe be given that notice is a Federal intrusion?

Mr. Burrer. That would require the 30 days. The tribe may wish to
slet 10 days. The tribe inay wish to set 20 days. They may wish to set 60
days.

Chairman Asourezx. But are you saying that is a Federal intru-
sion—setting the number of days during which the tribe can intervene ?

Mr. ButrEr. It is viewed in the Indian community, Mr. Chairman,
by some of those as a Federal intrusion into the domestic affairs.

I think it is a conceptual thing rather than a factual thing, Mr.
Chairman.

Chairman Arovrezk. And in section 101 (c) : What do you see as the
intrusion there?

Mr. BurLer. Mr. Chairman, you have the 30-day, the eligibility for
membership, et cetera. In certain instances, in my professional experi-
ence, Mr. Chairman, I have had some unwed mothers who have not
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wished to go for a tribal membership because of the problems that it
might create in terms of confidentiality. There ave some instances of
this kind.

Chairman Asourezx. Then you are saying that, by establishing this
minimal procedure, it is a Federal intrusion and that you are, in effect,
favoring an alternative. That alternative is that the tribes will have
no voice whatsoever in how Indian children are piaced.

Now, that is the only conclusion that I can draw from your
statement.

Mr. Burrer. No, Mr. Chairman.

What I am saying is that the tribes should have this exclusively.
But the problem that has belied us iz in giving full faith and credit
to those tribal provisions. Absolutely, the tribes should have this
exclusively.

Chairman ABourezk. Do you have a problem in giving full faith
and credit to the tribal court order? _.

Mr. Burier. Indeed T do not, Mr. Chairman. But, as I say, it has
been challenged. We have had cowrt decisions on it. Judicially, I
think that is now resolved. It has gone all the way to the Supreme
Court. :

As T sald, I would be remiss if I did not say to the committee that I
would expect in the future we will continue to have certain challenges.
But, in my judgment, judicially, that Loz definitely been resolved.

Chairman Apovrezx. Is that a reason for not passing legislation—
that there might be a challenge in court to the legislation?

Mr. Burcer. Not judicially, Mr. Chairman.

The lack of full faith and credit comes about, Mr. Chairman, in the
legislative process, in recognizing the standards that are cstablished
through the legislative process by a tribal council who may not have a
tribal court.

Chairman Asourezg. Would you answer the question ?

Is that a reason? Is the prospect of 2 challenge to the legislation,
or to the effect of it, a reason not to pass the legisiation ?

M. urrer. No, sir; it is not.

Chairman ABourezx. What do you estimate the cost o7 S, 1214 to be?

Mr. Borier. Mr. Chairman, we work with staff to estimate costs
which are identified in title IT of &. 1214. In the suthorization of the
program, there is $21.8 million in fiscal 1978, $23.7 million in 1979, and
$25.1 million in 1980. And in the defense section, there is $18 million
in fiscal year 1979, $20 million in 1980, and %22 million in fiscal year
1981.

We did not estimate any costs in title I, which in my judgment for
the Burean of Indian Aflairs would be negligible. Tlowever, relative

to 101(b) and 101{c), T would need to defer to HEW in {terms of

estimating any additional staff costs they may have in the States on

. that.

Ms. Avmrer 1 am sorry, but I do not have estimates. We could try
and get some for you, if you would like.

Chairman Asourrzr. As far as S. 1928 is concerned—the adminis-
tration bill—what would be the cost of the Indian portion of that
proposal ?

Ms. Amvper. Senator, I do not think there has been any attempt to
break out what price or what cost there would be for individual
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groups. We have total costs, and we know what kind of new money we
are going to put in, but it has not been broken down that way.

Chairman Asourezk. I have not read your proposal because I just
found out about it this morning.

What does it contain with regard to the placement and adoption
of Indian children?

Ms. Amier. It does not refer specifically to any particular ethnic
group. But it does provide a number of protections that I think get to
some of the same kinds of concerns you are raising in your title I.

Chairman Apourezg. What are those?

Ms. Ammer. Incidentally, if T can go back for a second. You had
asked about the issue of whether or not there has sometimes been
intrusive Federal action when children are removed from their homes.
I cannot answer on the same kinds of terms, but the Department of
Interior can. I cannot speak for them, of course.

When HEW conducted its review of child welfare, foster care, adop-
tion kinds of activities generally, I think they probably would be able
to say that the ways in which some public moneys have been used
have been intrusive in family lives. It is simply because we did not
provide for protections for those families and for their children in the
kinds of terms that we would like to see them.

It was because of some of those kinds of concerns that we made our
proposal in the first place. Some of the things that would be growing
out of our proposal that would relate to protections in particular are,
first of all, in the instance in which there would be a voluntary foster
care placement outside the home, there could only be Federal support
for those voluntary foster care placements if all the parties had a
binding, written, clearly expressed, and mutually understood agree-
ment. Second, within 180 days, a judicial or administrative determi-
nation would have to be made whether or not that placement should
continue.

We would require that any child placed outside their home be placed
in the least restrictive, most familylike setting and in close proximity
to their natural parents’ home, if possible. We would make available
for the first time Federal support for the placement of children in
foster care in the homes of relatives. In the past, many States have not
recognized that. Now we would be prepared to recognize that.

We would increase the Federal match to 75 percent, which would

help some areas that have not been able to get into foster care and adop-

tion in a big way because of the excessive cost at the local match.

In addition, to be eligible for new money under this program, the
States would be required to conduct an inventory of all the children
in foster care under State responsibility within 6 months. They would
have to determine whether those placements are appropriate, whether
they should be ended, or whether they should be changed.

That inventory, including demographic information—the back-
ground of the children, their age, the placement in terms of race, ethnic,
religious, whatever—would have to be made public. Other groups could
take advantage of it.

They would have to establish a statewide information system, in-
cluding information about all the children in placement.

They would have to review the status of each child no less frequently
than every 6 months.
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They would have to establish a service plan to prevent the removal
of children from their families, or to reunite families wherever that 1s
appropriate.

They would have to see that children who cannot be returned home
are not made to linger in foster care indefinitely,

They would require that the States establish due process procedures
that would include the right to a hearing within 18 months of place-
ment, would provide parents and other interested parties with notice of
proceedings, the nature of the proceedings, and, if necessary, with
counsel that would be paid for. Legal services would be paid for 1f there
were going to be an adoption process undertaken.

All the parties involved must be informed of every step along the
way.

Finally, there was a provision that was aimed at trying to be sure
that families would not lose adoptive or foster care rights simply be-
cause they did not have a lot of money, and that other families that did
have more money should not automatically get preference in the case
of finding adoptive homes.

Chairman Asourezx. We conducted extensive hearings on this ques-
tion in 1974. We did oversight hearings at the time because we did not
have a bill introduced at that point.

The major abuse in regard to Indian children on which we received
testimony was that social welfare agencies—non-Indian agencies—
totally failed to understand what it was like for an Indian child to
grow up in an Indian home. They consistently thought that it was
better for the child to be out of the Indian home whenever possible.

There was count after count of abuse in that regard.

The bill, S. 1214, seeks to redress that abuse. Do you agree or dis-
agree that that abuse ought to be ended ¢

Ms. AmioEr. As a matter of fact, that is something I raised with
some of the lawyers back at HEW. Although they did not give me
anything official, they said that they would like to look at the civil
rights statutes to be sure that we were not somehow creating problems
in terms of civil rights law because we could not, for example, require
the placement of white children only with white families or black
;hildren only with black families. They were going to look into that
or me. :

If you like, I will supply that for the record.

Chairman ABourrzK. You mean with regard to S. 1214 ¢

Ms. Amper. 1 simply raised the question of whether or not we
would support the notion of requiring in law—for example, in our pro-
posal, the requirement that children of particular ethnic groups or
racial groups be placed in similar families. They said they would look
intoit.

Chairman ABourrzr. Would you answer the question then, after
having said that?

Do you agree or disagree that that abuse ought to be ended so far
as Indian families are concerned ?

Ms. Amiper. I cannot answer that at the moment, Senator. I do not
know whether or not we can say that in terms of our requirements
under the Civil Rights Act. But I can supply that for the record, if
you would like.

Chairman Asourezr. Mr. Butler ¢
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Mr. Burter. Mr. Chairman, I would like to comment. Ms. Amidei
can correct me if I am wrong; but, as I read the analysis of S. 1928,
one of the provisions would provide the foster care rate of payment
to a number of thaso child placements made in settings with relatives.
This is one of the very strong recommendations and one of the very
positive parts of S. 1828, that I see, in that the extended family is
still very, very much alive in the Indian community. There are a
number of grardmothers, aunts, uncles, and brothers or sisters, Mr.
Chalrman, that are providing care for Indian children.

Isthat not correct—in the proposed provision ?

Ms. AMioEL. Yes;that istrue.

In the past, there has not been ¥ederal support for children who
have been placed in foster care settings in the home of a relative.
Tnder 8. 1928, that woeuld be possible for the first time.

Mr. Burrer, Mr. Chairman, if T may, I would like to comment that
historically I have found over the years that a number of the other
Federal agencies are utilizing the domestic systems of delivering serv-
ices. For example, about a year and a half ago, when we were discuss-
ing certain Indian provisions of title XX, the comment. was made that,
it we provide this type of service for the Indian people, we will be
compelled to provide it for the blacks, for the Spanish, for the Mexican-
Americans.

One comment (hiat T would like to leave with you, Mr. Chairman, is
that T think we must, once and for all, give full recognition to the
unique Feceral velationship to Tndian people and remove the special
programs for Indian people from the concept that it is on an ethnic
or a taelal basis, It is not, Ar. Chairman.

Chairman Asourezx. ¥ appreciate that statement. I think you are
shsolutely right.

Y do not think thut the civil rights laws would apply in this instance
because of the modified sovereignty concept that Indian tribes are in
possession of at this time.

Ms. Ayiprr. That might be. I know that the lawyers that T asked
said that they did not know «ff the top of their heads, and they had
not gotten back to me by this morning.

Chalrman ABoUrezx. %'ou indicated that you would like to adopt
some of the provisions of 8. 1214 to the administration bill (S. 1928).
T do not know how you intend to do that. Your bill amends the Social
Security Act and goes into the Finaiice Committee. The Indian Affairs
Committee has sole jurisdiction over Indian matters in the Senate.

1 do not know how you propose to do that and allow the Finance
Committee, which has had no experience dealing in Indian affairs
and, in fact, has no jurisdiction over it, to operate on a bill dealing
with the Indian tribes and Indian families. ' '

Ms. Ammorr Tt wanld work a little differently, Senator. I do not
propose to take wholesaie sections out of one bill nor would I propose
to do anything that would suggest that we would be taking over re-
sponsibilities from the BIA or things that you would want to see
handled by the BIA.
~ But T think it would be possible—without knowing exactly how
it would work out—to take our proposal and malke it more responsive
to tha needs of Indian children in ways that involve the recognition
of trikial governments or tribal courts in these legal proceedings and
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the protective elements of placing children outside the home, for exam-
ple, or in trying to work out more creative ways to insure that the
moneys available generally would also be available on behalf of
Indian children in ways that they are not now.

Chairman Asovrezg. I will take you up on your offer to work
together. I think we can work out something so that the procedures
will remain intact and, yet, allow the incentives that you are talking
about for adoption and child placement to be worked out through
yeur bill. _ )

Ms. Ammer. Obviously, you may still choose to pursue other kinds
of things. I realize that just because we have said something, you
don’t necessarily accept it.

T cannot emphasize too strongly what a healthy thing it was that
we were confronted with the fact that we had to deal with your
proposal at the same time we were dealing with ours. We had to
take a new look. We did find that we had not been careful enough
to make sure that the kinds of things we were proposing generally
were going to be as helpful as they ought to be particularly. So, we
obviously cannot do everything that you would want to do; but we
can do a better job of what ws were going to do.

I think we are certainly prepared to work with you in trying to
do that.

Chairman Asourezk. I have one more question for the Department
of Health, Education, and Welfare.

Before I ask that, the Indian witnesses have requested that all the
administration people remain to hear their testimony. I think it would
be very valuable for you to hear them. Much better than me preaching
to you about abuses of child welfare. So, I would hope that you
would be able to do that and stay here.

Ms. Ammzer I may have to leave for about 10 minutes, but I will
come back.

Chairman Argourezk. Fine.

During the hearings in 1974, HEW testified that at that time the
Department did not have any real planning or programing designed
to address the special needs of Indian communities. At that time, I
specifically asked the Department that they develep such policies and
programing and said that I would be interested in knowing what the
Departnient has done.

T would like to know if you have developed anything during the
past 3 years since that promise from HEW. Has anything been de-
veloped at all?

Ms. Amiper Senator, I do not know any detail. Again, that is some-
thing I could check back at the Department about. )

The kinds of things that have been put into effect are to establish
moneys for training professional Indian child welfare people, for
example, or to try to do what the Department likes to call “capacity
puilding”—which T think covers a multitude of sins—or to do the
tinds of things that would help provide for involvement of Indian
groups in the planning and design of social welfare services, which at
this point are in the nature of demonstration projects, research proj-
ects, and that sort of thing. )

But I suspect that that would be the answer to your question.

Chairman Arorrezg. Well, if you want to let us know later on—-
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Ms. AMmEL Yes.

Chairman Asourezk. Thank you very much for your appearance.

The next panel will be some of the Indian witnesses. We have two
or three panels of Indian witnesses. T hope you can stay and hear
those witnesses.

Thank you.

The next panel is Ms. Goldie Denny, director of social service of the
Quinault Nation; Dr. Marlene Echohawk of the National Congress
of American Indians; Ms. Virginia Bausch, executive director, Ameri-
can Academy of Child Psychiatry; and Mr. Bertram Hirsch of the
Association on American Indian Affairs.

Welcome,

STATEMENT OF GOLDIE DENNY, DIRECTOR OF SOCIAL SERVICES,
QUINAULT NATION AND NATIONAL CONGRESS OF AMERICAN
INDIANS, ACCOMPANIED BY BERTRAM HIRSCH, ASSOCIATION
ON AMERICAN INDIAN AFFAIRS

Ms. Den~y. Thank you, Mr. Chairman.

My name is Goldie Denny. I am director of social services for the
Quinault Tribe. I will be giving testimony on behalf of the National
Congress of American Indians as well as the Quinault Tribe.

First of all, I would like to start out by saying I am appalled at
what I have just heard from our trustee, the Burean of Indian Affairs.
But I don’t know why I am surprised because this has been typical
O£ the BIA’s lack of response to Indian problems for a good number
of years,

I think it is a gross neglect of responsibility that they made these
comments here today. I say this because these comments do not reflect
the thinking of people in Indian country, the people who live on the
reservations, the people who deal with Indian child welfare problems
on a day-to-day basis.

At the 1976 33d annual convention of the National Congress of
American Indians a resolution was passed supporting the then draft
Senate bill 3777. It was passed unanimously by 130 Indian tribes in
the United ‘States supporting the basic concepts that are contained
within this bill,

The BIA is supposed to represent the Indian views. But when 180
Indian tribes say, “This is what we want,” the BIA says, “We don't
want this for the Indians.”

I cannot understand that thinking at all.

In addition, at that same convention, a policy resolution, No. 5, was
adopted by the National Congress of American Indians Convention.
The title of that resolution was the “International Intertribal Child
Welfare Compact.” Indians were attempting on their own to establish
some type of system for identifying where their lost children were
and how to get them back.

In addition to that, policy resolution No. 10 was passed. This was
addressing the interstate placement of Indian children, whether for
cultural, educational, or whatever reasons. Indian people are entitled to
know where their children are and what is going to happen to them.
They are entitled to have complete control of their children.
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The failure of the BIA and the State and county welfare services’
practices has been clearly evidenced in the 1974 hearings. I will not
burden you with the many horror stories of things that have happened
to Indian children because——

Chairman ABourezr. Ms. Denny, I think you ought to tell a couple
of horror stories while the administration witnesses are here.

Ms. Denwy. I will tell my own. _

When I was approximately 4 years old, I was one of five children.
Our mother was deceased. We lived with our father. My grandmother
came in to help take care of us.

My sister and I were removed by the welfare department because
we were caught out in the street barefoot, wading in mud puddles. I
don’t see anything wrong with being barefoot, wading in mud puddles.
Thad a good time. I might have been a little dirty, but dirt washes off.
But what’s up in the head does not wash off.

There was no reason for that type of removal. I was returned home,
but that is one instance. )

Chairman ABourezk. For the record, is that the kind of thing that
goes on around the country, around Indian reservations when the
non-Indian social welfare agencies decide that they know what is best
for the Indian kids?

Ms. Denny. Absolutely. ) )

Chairman Asourezk. I recall the testimony in 1974. T believe it
was a psychiatrist who testified that, most of the time, the Indian
children are even better off if their mother happens to be an alcoholic.

Mr. Hirsca. That was Dr. Joseph Westermeier who gave that
testimony. .

Chairman Asougrzr. Do you recall exactly what he said at the
time? .

Mr. HirscH. My recollection is that he said that the trauma that is
caused to the children—Indian children, in particular—in light of the
studies that he has done and the patients that he has had, is far worse
in that they spend many years growing up in non-Indian homes and
then have to struggle for identity when they reach late adolescence and
early adulthood. He says many of these people end up on skid rows in
cities like Minneapolis-St. Paul and Los Angeles. Generally speaking,
children are better off growing up in their own homes, even with
alcoholic parents. It is not a fact that aleoholic parents necessarily
create a situation that is so harmful to a child that they must be taken
out of that home. ] )

Chairman Asourezk. I think there was testimony at the time that
children grew up much healthier with their parents irrespective of
the physical or mental condition of the parents—within reasonable
bounds. They were much happier there than if they were dragged out
of the home and an attempt was made to bring them up in a non-
Indian home.

There was another aspect. 1 am sorry that I cannot remember
exactly what it is right now. _ ]

Mr. Hirscr. I think what he was saying, Senator Abourezk, is that
Indian children grow up in their own communities and with their
own families and at least know that they are Indian. Regardless of
the kinds of problems that they may have during that growing up
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period, they do not have to start with the process of learning who
they are. If they grow up in non-Indian homes, they grow up thinking
that they are white and expect to be treated as other white people.
They are treated that way when they are little kids. But then, when
they reach late adolescence and early adulthood, the entire community
looks at them and says, “You're Indian; you can’t date our children.
You can’t be employed in our businesses,” and so on.

So, these kids who have grown up perhaps in healthful environ-
ments and have had an integrating psychological growth period begin
to disintegrate psychologically; while the children who have grown
up in somewhat difficult economic and social circumstances, but who
know they are Indian, can begin to integrate psychologically and
develop whole personalities when they are in late adolescence and
early adulthood.

I think that was the essence of Dr. Westmeier’s testimony ; and Dr.
Bob Bergman, who testified at that time, gave similar testimony.

Chairman Asourezk. I apologize for interrupting you, but I wanted
to try to bring that out.

Ms. DeEnxy. That is quite right, Senator.

One of the things that the BT A seems to think will help us is S. 1928,
while criticizing S. 1214 for imposing standards on Indian people.
That is not true. The intent of the bill is to impose standards upon
the State, county, and Federal agencies who are now imposing their
materialistic standards on Indian people.

So, the BIA statement is simply not a true statement; and does
not describe the intent of this bill at all.

It is not interfering with any Indian tribe or any individual’s right
because the bill is purely asking for the notification to tribes go that
they can respond within 30 days. The tribe has the option not to
respond. They do not have to respond to this at all. So, I do not see
that that is detracting from any tribal rights or any Indian individ-
ual’s rights.

These standards set forth in this document are long overdue.
The Quinault Tribe is located in the State of Washington which is &
Public Law 280 State. The Quinault people have suffered the same
injustice that any other Indian tribe has. We have lost a great number
of children through foster care and adoption by non-Indian case-
workers who come upon the reservation and remove children for
stupid reasons: You don’t have enough bedrooms in your house; you
don’t have this; and you don’t have that, It is all based upon mate-
rialistic possessions.

Indian people have successfully raised many, many happy chil-
dren and were providing good parenthood for many, many years be-
fore we had middle class American standards imposed upon us as to
how we are supposed to be caring for our children.

I cannot understand why the BIA is not going aloug. As Mr. Butler
says, Indian people are now beginning to speak out, learning, and
trying to take care of some of their own problems. This is what Indian
people are saying: The Federal, State, and county governments have
messed up Indian child welfare matters ever since they started med-
dling around in them. So why not let Indian people run their own
show for a change? They can do it a lot better than any other agency
can.
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The Indian people understand the problems better, and they are
better equipped to do it. And they will say, “Well, we've got to
take care of these Indians because they don’t have enough education;
they don’t have the skills.” I heard a very skilled lady up here this
morning who could not make a commitment as to whether this abuse
toward Indian children should be halted or not. She could not answer
that question. I do not understand that. If that is an educated opinien—
well, I am glad I don’t have that education.

I maintain that any Indian person can provide social services on
an Indian reservation if they do not even have an eighth grade educa-
tion, They understand the problems better. They have lived there. They
can relate to their own people better than a non-Indian person who
has a Ph. D. who might come in and try to tell them how they should
be operating.

I would like to cite the Quinault Tribe as an example of how
Indian people can develop successful programs on their own.

Quinault Tribe has developed on its own, with no help from the
Bureau of Indian Affairs, no help from the State, no help from the
county, a human resource delivery system consisting of the provision
of 34 different types of services on the reservation. The social service
department is just one portion of that human resource delivery system.
I am the director. I have trained five paraprofessional Quinault case-
workers. '

We have been in operation approximately 5 years. In that period of
time, T have been able to train the staff so that they have been able to
assume all the child welfare responsibilities that were at one time ad-
ministered by the State and county officials. We handle all child wel-
fare cases such as foster care, adoption, the child protective services,
and juvenile delinquincy services. We offer many services.

It took a while to establish our credibility within the State court
system. It was not easy; but, after being in operation and providing
services for over a year the State began recognizing that Quinault
Social Services Department was a legitimate organization. It set a
precedent. All courts give Quinault Social Services Department joint
supervision on any child custody case in the Grace Harbor and Jef-
ferson County area along with the department of social and health
services, which has the legal jurisdiction. That is a major break-
through. .

‘We have more credibility in the courts than the department of social
and health services does in our area. S

These are some of the advantages of a tribe operating its own social
services delivery system. You can be innovative. You do not have to
be restricted by the old ways of doing things that the non-Indian
people have taught you to do. The foster care program in the entire
United States, not only for Indians but for every child, is a total

" disgrace.

The average length of foster care in the State of Washington for
any child is 4.5 years. I think that is a disgrace. o

Quinault has developed its own foster care system, thereby limiting
the length of stay in foster care to less than a year. ) _

I want to continue on with the advantages of a tribe being able to

implement Senate bill 1214.
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The tribe is not restricted by agency rules and regulations and
meaningless forms, ) )

All Quinault children are now placed in Quinault foster homes.
Foster home recruitment has increased licensed foster homes on the
reservation from 7 to 31.

Fifty-two Quinault children have been returned from foster care
to their natural parents. All Quinault juvenile cases are referred to
the Quinault Social Services Department by the Grace Harbor Juve-
nile Department.

The Washington Administrative Code was amended October 27,
1976, to address Indian child welfare placement standards in the
State of Washington. The Washington Administrative Code con-
tains the same standards that are set forth in Senate bill 1214.

I think you might look at the State of Washington as a model of
how it is being implemented. I strongly support and recommend
passage of Senate bill 1214. o

NCAT has submitted their narrative comments on the bill in sup-
port of it. In addition to that, we have some specific recommendations
on Senate bill 1214 to strengthen the bill. We are submitting those
for the record. .

Chairman Asourezg. That material as well as your entire prepared
statement will be inserted in the record.

[Material follows:]
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STATEMENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS REGARDING S.1214
THE INDIAN CHILD WELFARE ACT OF 1977 BEFORE TBE SENATE SELECT COMMITTEE
ON INDIAN AFFAIRS - 8-4-77

At the 33rd Annual Convention of the National Congress of American
Indians held in Salt Lake City,IUtah in 1976, the 130 member tribes of
NCAI voted to Support S. 3777, now S. 1214. We are submitting coples of
NCAI Policy Resolution #6, and Policy Resolutions #5 and #10 which are concerned
with issues in S. 1214 involving the interstate placement of Indian children.
The failure of past and current Bureau of Indian Affairs and state child

welfare services is evidenced in the 1974 Congressional hearings and current

* _ documentation submitted since 1?]41>£e§P§g;§;Iy the recent report of the American

t_‘Indiaq Policy Review Commission gstgbli§hed'ﬁnder P.L. 93-580), substantiates the

" continuing problems to date. _ -

Indians have a unique legal trust status relationship with the federal
government that sets them apart from other raclal groups.

Child welfare services to Indians have historically been the responsibility
of the BIA. More recently, the services of state, county and private agencies
have been thrust vpon Indian tribes and people. Statistics show that these
services have resulted in a high rate of child removal from the natural parents
and extended family and destructive effects in Indian family and tribal life.

This bill evidences and addresses remedies to the fact that the BIA has
grossly neglected their responsibility in the field of child welfare and family
preservation. State and county involvement, especially in P.L. 83-280 states

- has: further perpetraced‘negative and socially undesiralibe damage to Indian
family and tribal life. Indian tribes and people have not been consulted or
involved in the social planning for their children with the obvious results.

The basis of placements of Indian children are being made on material standards
of the non~Indian culture rather than what is in the best interest of the Indian

child.



NCAI continues to go on record as strongly recommending that the current
. ia N
Political theory which has dominated Indisn policy has been one of negative BIA contract to Adoption Resource Exchange of North imerica  (ARENA) be given to an

Indian adoption exchange to insure practices complimentaty to the stated federal

acculturation and assimilation of the Indian into the dominant socilety. This
philosophy has been a dismal failure for over two hundred years. Indians still
survive and maintain their legal tribal sovereignty.

Child placement standards need to be developed by Indians in keeping with
their own unique culture. In addition, Indians can better provide these services

to thelr own people. The failure to involve Indian people in the placement of their

Indian self-determination policy.

In conclusion we wish to highlight some of the specific modifications to

S. 1214 NCAI is recommending:

SPECIFIC RECOMMENDATIONS S.1214

Definition Sec. D P. 4, line 13

children has helped to produce the tragic results such as the high rate of alcoholism,
drug abuse and suicide. $.1214 can overcome the failure to include Indian people in Omit all words after "Indians"
the planning for and the care and protection of their own children. 2. P35 Sec. (9) line 1 dnsert after the word "means” the phrase
The present-day trend in Indian legislation is Indian self-determination. :2“: gx:izco:ﬁ private relinquishment of the custody
S$.1214 reflects this policy and assures Indians the opportunity to nurture and develop 3. P.5 (1) ‘add “cousins”
their most important resource, their children., ) 4. P. 5 Sec. 101 (a) édd Yor is domiciled; after the word "resides"
Before highlighting some of the specific recommended modifications NCAI lon line 20
is submitting, we are submitting three drafts of material which we, with much 5. P. 7 make sections (d) and (e) a separate section
offense, understand were prepared by BIA Social Service staff and OMB related 6. P. 8 A separate section should be added to require that 30 days
to S. 1214 and request that tﬁis Committee review these drafts because of the E;;;g :::ig:nzeofigz:iEZIdeosr:E: :2:2r3::§2ii::ll
attitudes and administrative problems contained within which are_@éyé;sg‘ﬁo_lgdian“ 3 :zra:§:::1f:::v;:: Z:szgzzztzzn:;rnggjs::an 60 days
self~determiniation and the status of tribal governments and Indian people. 7. é_ 8 line 10 add the word "orior” in fromt of the word uritten®.
We want to draw specific attention to ARENA which is mantioned in that draft 8. P.10 line 12 change "age of two" to "from birth"
material. We aie questioning the statistical coverage in respect to the total number 9. P.10 line 23 strike out the last sentence
of adoptive placements referred to, and the criteria useq to identify Indian adoptive 10. P.11 lines 5 & 6 It should be added that Indian guardian - ad
home, and whether Canadian‘Indians were included in the total, We are submitting litems or non-Indian guardian - ad letems who have
received approval of an Indian tribe or tribes must
copies of ARENA statistics from 1974 which show 120 Indian children adopted;. 14 went be appointed to represent Indian children
to Indian homes and 106 of the 120 were Canadian Indians, and from 1975 showing 63 1. P.I11 line 13 change "offering" to "placing"
Indians adopted through ARENA with the statement that 70 per cent were placed in 12. Hirsch should speak to justify section (c) P.12
. 13. P.11 line 23 strike "last known address” and add "birthplace"

Indian homes with no proof of the definition of Indian adoptive home used.

(2)

and "birthdate"

(3)



14.

20.

21,

22,

23,
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P.12-13 Sec.

104 This section should direct the Secretary to

establish a data bank to contain the adoption records

of Indian children. County courts, state archives and
state, county, and private agencies are to supply the

Secretary with copies of their files pertaining to the
adoptions of all Indian children.

P.13 line 10 add the words "and directed"

P.13 line 17

P.14 line 5

P.15 line 9

P.18 1ine 17

P.19 line 4

P.20 line 17

P.20 line 7

P.21 line 2]

add the words "and directed"
add the words "and directed”
add the word "treatment® after "counseliné"

after the word "defective" add "and upon a finding

that the best interest of the child may be served
thereby"”

add the line that was struck from S.3777

L. After "seconds" add "from Dec. 31, 1929 forward"

2. There also needs to be added a statement requiring
county courts, state archives and state, county,

and private agencies to supply the necessary records
to the Secretary.

add after "child" the phrase "or the sibling of an Indian
adopted child for the purpose of establishing or continu~

ing ﬁheir sibling relationship providing both are 18 or
over

1. A separate section should be added to direct the
Secretary to establish an Indian Policy Committee
of representatives of Indian tribes and organizations
which will assist the Secretary in the implementation
and monitoring of the Act and provide a vehicle fpr
accountability.

2. Another section should be added to direct the Sec—
retary to establish’ = a special monitoring team
with the authority and responsibility to monitor
the implementation of this Act by the Department of
Interior, county courts, state archives, and state,
county, and private agencies. The team will make
direct reports to the Secretary and Indian Policy

. GCommittee and have direct access to the Secretary

~+ and Indian Policy Committee.

3. The diversity of tribes warrants the establishment
of a national child protection team composed of
American Indian professionals, outside of the govern-

mental agencies, to monitor and give direction to tribal
child development programs. This team will also assist

and advise the Secretary in such sensitive areas as
described in Sec. 204.

%)

REPORT ON S. 1214

S. 1214 is compused of a statement of findings and a declaration of policy:
twe programs; autherizations for appropriations and for promulgating rules

and regnlations. The Lwo programs are Title I = Child Placement Standards,

and Title II - Tndian Family Development.

The general intenl of this Bill to establish standards for the placement

of Indian chilidrer in foster care or adoptive homes, to prevent the breakup

of Indian families, and for other purposes, is commzndable.

While endorsing and supporting this general intent we must advise that

we cannot support the Bill in its present version because of many of the

specific provisiens therein.

Following is an anslysis and discussion of various parts of the Bill
about which we have question. These should be read alongside a copy of
the Bill to have their meaning fully understood.

Sec. 2(a). We agree that a very high proportion of Indian children are
living in foster care arcangements. However, in the case of the BIA,
the children are uskally placed with Indian foster perents. Preliminary
information frem a stwly done in 1972 injicates that about two thirds

of foster humes were Indian where the BIA made payments for foster care.
W2 have a stcowd impression that this proportion has increased in the
intervening ycars. The BTIA is not an adoption agency but has secured
services frum the Adoption Resource Exchange of North America (ARENA)
for the adoption of Tndian children for whom adoptive homes are not
availeble lorally. Tn the period July 1, 1975, through June 30, 1976,
about 90% of the ehiddren referred to the 'ARFNA were placed with Indian
adeptive familirs on-and off-reservation. Generally, it is difficult

to locate families for older and handicapped children, regardless of
race, counlry-wide, and this condition prevails for the older and handi-
capped Indian ¢liild.  This has resulted in some placements in non-Indian
aduptive homes.

The use of a boarding school for foster care of an Indian child often
results from the parent”s choice. For other children, it is the best
available placcrent. We agree that it is desirable that there be less
need for care of children away from their parents, but in the forcsee-
able future, boardiug schiool placements will continue to be nceded for
my children win rogqmire foster care.

Sec. 2{(b). Any of these conditions may well exist in some cases, but
they do not prevail generally.
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With rogard to Guvozﬂmun‘ officials unfamiliar with, and often disdainful
of Indian culture /2(b)(3)/ we note that the majority of BIA employees
wito work with Todian children and families involved in placement, are
selve's Indian.,  The nuebers are increasing, stimalated by the policy
of Indian preferowe in cmployment with the Burcau. Indian officials
generally direct the work of the Bureau, so have the avthority to require
resprect for Tndian culture by the rare employce who may not demonstrate it.

With regard to 'he absence of consultation with tribal authorities Az(b)(SL/
it should be nciwed that administrative agencies are provided with certain
authoritics by law or sgpecific Court Order and Government officials exercise
over-all authority rather than on a case by case decision.

Sec. (2)(c). The last senlence is not applicable to the BIA as where there
"is a tribe whic)i has estalblished an Indian Court, its jurisdication is
honored. Furthrr, many tribes have Welfare Committees which participate

or ailvise BIA Sorial Scrvices in matters of Indian child and family

development and in foster care activities. TIn some other cases, there
is an Advisory Cormittee composed of local Indian residents.
Note: The comm’its with regard to Sec. 2 of the Bill are not intended

to deny the chvious - Society and its governments have nowhere made the
investment poecesary to provide a sofficient quantity or guality of support
scrvices needed Ly a1l vulnerable fumilies, nor of foster care services.
Indians do have ugirat needs for such scervices.,

Sec. 3. The declaration of policy seems an instance of Federal-government
imposed standards on Indian tribes. It also seems to assume that a single
set of standurds is applicable to all Indian tribes. Rather, there is
‘great variation .xong the tribes as to desirable standards. A primary
concern among Imdian tribes is 1o set their own standards.

The objective of jremoting the stability and security of family life iﬁ,
of course, most comm:ndable.

Sec. 4(b). The Aefinition of “Tndian” differs in wording but perhaps
not substance fiom that used in administering the Indian Self-Determination
Act. ’

(d) This definition oxpands the BIA's present anthority for contracting
and grant activities by adding as eligiblé, an organization with a
majority of Tndian ruwmbiers (apparently without regard to the control of
tha organization). “he proposed dcfinition apprars to be incompatible
with Tedian control of Tadian proyrams. Under the proposed definition,
orjunizitions controlled by non-Indians would be vompuetitive with tribes
and Tndian organivations for available funds.
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(e) We are not cecrtain as to the meaning of the phrase ... "any
other tribunal which performs judicial functions in the name of an
Indian tribe within an Indian reservation.®

(g)" Of yrecatest voncern is the apparent inclusion in the scope of

the Act of child@ placement by parents. Intervention in child placement
by a Court or other government body, in the absence of established
child abuse, neglect, abandonment, or delinquent acts by the child

is generally considered an invasion of family privacy.

TITLE I - CHILD PLACEMENT STANDARDS

Note: Title I establishes three categories of Indian children:
{a}) Indian children living on an Indian reservation where a tribal
court exercises jurisdiction over child welfare matters and domestic
relations; (b) Indian children domiciled or living on an Indian
reservation which does not have a tribal court; and (c) Indian children
not Jomiciled or living on an Indian reservation. For children in each
category, certain procedures are required before placement is valid and
in legal force. These include 30 days written notice to the parents,
and that a non-tribal government agency must show that alternative services
to prevent the family breakup have been available and have been proved
unsuccessful. Furthear, when the parent opposes loss of custody, the
placement must be supported by an overwhélming weight of evidence; and
when the parent consents to the loss of custody, consent must be executed

before a Judge of a Court having jurisdiction over child placements. The

latter also must certify that the consent was explained in detail, was
translated into the parent's native language and was fully understood
by the parent. .

The Bill further requires that non-tribal government agencies shall
grant certain ranked preferences in the placement of the children which
include members of the child's extended Indian family, and to Indian
foster homes and to Indian operated custodial institutions.

Sec. 10l(a). This provision denies parents' rights to make placements .
of their children, without the intervention of a Court.. Practical problems
related to such a provision relate to the current workload of many courts,
including tribal courts, which deal with matters leading to child place-
ment. Tribal courts are generally understaffed. This provision would
require new activities as it scems to provide for a Court to have
jurisdiction which they do not now have, to intervene in family matters

in the absence of child abuse and neglect and delinquency. Further,
nroblems arise as many Indian Courts are not Courts of record, nor are
appellate proucdures always readily available.
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(b). "Bomicilweid” has not applied to matters perfaining to childFen
n, ing the prois-ction f a Court and it is considered in the child's
bost intrrest te have ppotections of the Court having jurisdiction .
where he is “found, "

The preceding soution, 101 (a), refers to "Indian Courts wvich Eave
jurisdiction over child welfare matters and domestic relations.
Section 101 (b} refors only to "tribal courts.” Among the latter are
courts of limitzd jurisdiction (e.g. fishing rights). A nuwnber of
c¢hildren woald be J-ft in *1imbo®™ by the apparent gap betwcen (a) and

(b).

The xequirnment'nf a 30-day notice to a tribe as part of validating a
placement, delays the authnrity of an agency to pay costs of f?ster care,
The requirement of 30 days notice offers another problem. It is an
unusually long j<riod of time for notice in a child abuse, neg?ecf, or
delirqquency hearing. Ordinarily, it is considered that the chl}d s
well-being and the community's interest reguires a more prompt action

by the Court.

It would be a rat+ State Juvenile Code which defines "the tribe” as an
jnterested party in procei-dings before its Courts, and which.provxdes
for a 30-day periwd for notice to parents or interested parties.

Where there is no =uch provision in the State Codes, an impasse may well

occur.

(c). Same comments as in (a) and (b) with regard to problems resulting

from a delay in establishing the validity and legal force of a placement,
with establishing the Lribe as an interested party, and with the 30-day
period of notice of proceedings.

tical problems of identifying a child's tribal membership

haps 2 or 3,000 miles.
Not

There are many [»rav
when the child is at a considerable distance - per 0
Membership may be difficult to document, as a Court should feq?lfe.
all tribes maintadin current rolls and establishing membership in such
tribes may be very time concuming.  The time consumed in these cfforts
when added to the r-pnired 30-days rotige if memhcrship is established,
adds to the burd ss of groviding child protection. 1f such a search does
not establish menlu-rship, much valuable time has been lost.

5 of some of the children in the category estéblished
One example is the children who

The circumstanc
under (¢) prescent additional problems. .
are eligible for membieeship in an Tndian tribe and who have never lived
on a reservalion or in an Inlian community and, so far as can be 57en,
are themselves idontificed with their non-Tandian heritage. Delay§ in
establisling tribal wemborship and possihle intervention by a ttl?e to
whirh they bave 1o ties, could be of great disservice to these children.
Much valnable 1icae has hoen lost.
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Sec. 102(a)(1). This would scem to require of Tribal and non-Tribal
Courts, and any oth-r non- Tribal govermment agency to give 30 days
written notice to parcents of any original or later placument of a child.
This provision is inimical to the child's welfare, when the parents are
living, but thair. cw rent wherealouts are not known, or when a ¢hild is
an ciphan, even if he has a legal guardian. Again, the problem of 30
days notice.

1102(a) (1) (A). 'The porents are a party to a Court Procieding (unless

their rights have bren terminated) and their presence would not be an
intervention. State laws are cinsistent in this regard. :

The applivation of the requirecment of representation through legal counsel
to administrative agencics raises serious practical considerations. There
is real guestion as to whether there are sufficient lawyers and funds to
hire them for vach placement and replacement of an Indian child., Further,
many administratively made placements are not always adversary in pature.
(For example, a plavement which is made is at the rrquest of the parent).

It should be revemiri.ed that the lcgal counsel's expertness is in the
matters of the parent's and children’s rights and that legal training does
not qualify a j»reon to provide expert judgcanents based on the social
sciences.

Ri-lative to the right to counsel in abuse ard neglect cases, it should

be noted that establishing the right would require that the Court appoint
counsel when the parcnt cannot afford it. There is no consensus among
the States as to whether Courts Wust appoint counsel in child abuse and
neyglect proceedings, but there is agreement that parents have the right
to employ counsel.

Sec. 102(a){1) (B) appears to consider that all placements are of an
alversary nature. ’

(C). The Privacy Act may impose restrictions on the availability of
some fecords of miminiclrative agencies. Placement-related records

of adwinistrative ryencies containing personal infoumation about foster
parents or adoptive paren! s would presumably be protected under the
Privacy Act. There are probably other examples, but this illustration.
comes to mind readily and indicates that not all records should be
available. Also, a parent's rights may be limited by Court actions
that limit or rict theic rights and perhaps restrict the parent’s
rights to information.

Sec. 102(a)(2). .This is a good goal for any child placing agency,
including the LriLe, Lut some emecgency placements and some short terms
are suitably effected without such cvidence.




90

6

Sec. 102(b). Fitla-r "cluir and wonvincing™ or "preponderance® is the
usval standard of pronf ~f evidence in child abuse and neglect cases;
“beyond a reasor able doubt® in delinguency cones. Overwhelming weight
of evidence” 1 xfandard does not appear appropriate. As a practical
matter, the most »Yusw pamwnts may be the most resistive to child
flacement.

Determinations as te whether or not social problems are evidence of
child abuse and 1=3lect should be left to the determination of the Court.

Sec. 102(c). This would reguire every placanent by a parent to be
executed by a Judge. Many. parents are capable of making placements of
their children withut the invasion of their privacy by a Court., 1In
States where aduptive agreements may be made by natural parent and
adoptive parent I iare filing the adoption petition, this provision
would require Lr-ztwwent for Indian parents, to be different from that
of others and rais queestions of discrimination. The above described
adoptive agreem ils are often used in step-parent adoptions, though
that is not their xclusive use. Further, the "replacement” of an
adopted child might be with a parent and step-parent. :

Sec. 103(a). FJmily menbers, whether extended or nuclear-family, may
not always be th: placement of preference. Many rxelatives do not wish
to take on addi

iunal child reaving responsibilities, some do not wish
to bave the intrerfersnce by the natural parents which almost always
results. The child's "best interest” should be the compelling reason
for the selection of a placement. '

"(b) Aside from the appropriateness of including such restrictions in
Federal legislation, th-re are certain problems about some of the
preferences as stated., In 103(b)(5) "Any foster home run by an
Indian family" docs not provide any safeguards as to the charactex
and stability of the family and their standing in the community, two
characteristics that are extremely important to a foster child's
development.

As to 103(b) {6), "custodial® should be defincd further. An Indian
operated yroup home on a reservation might be considered "custodial®
but not Le intend:d to provide for the needs of adolescent delinguents.
If "custodial® refers to socure custody, there are insufficient Indian
operated resources. To onr knowledge, there are no Indian operated ’
facilities which provie secure custody other than adult jails and
jails are totally unsuitable as placcments for children.

.Sec. 104. Courts with extensive adoption experience have not settled
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Sec. 103(c). 1In adoption cases, the Court's jurisdiction is ended
with the adoption decree as its jurisdiction in the case is for the
purpose of adoption. As long as a Court has continuing jurisdiction,
adoptive parents connot have the full status of parents. Their rights
undex this provision would have to be defined. . ’

this question so simply. For exasmple, Courts have entercd adoption

‘decrees where anonymity was promised to the natural parents. The

opening of all records would result in a breach of promise in these
cases. BAlso, the Privacy Act may affect the availability of some records.

Rgain, it should be noted that the State Codes may not have such grovisions”'
and this Bill would set up a conflict that might be difficult to resolve.

TITLE II - INDIAN FAMILY DEVELOPMENT

This Title provides for the funding of Indian tribes by the Secretary

of the Interior, who may be joined by the Secretary of. Health, Education,
and Welfare, in funding Indian organizations in off-rc¢servation communities,
to establish and operate Indian family devélopment programs. The com=
ponents of a family development program are described. .

The Secrctary is f{urther authorized to fund Indian tribes for a special home

‘improvement proyram to upgrade housing when (1) the housing of Indian

foster and adoplive homes is substandard, (2) improvements would enable
Indjan persons to gualify as foster or adoptive parents under tribal
law and regulation, and (3) where improved housing of a disintegrating-
family would signifjcantly contribute to the family's stability.

An appropriation is authorized for ‘these two programs.

The Title further authorizes Indian tribes to establish and operate an
Indian family dcvelopment program and sets forth the rights of Tndian
foster homes under a tribally implemented licensing or regulatory system. .
Tribes are also authorized to construct a family development center.
Furposes for which grants or contracts may be awarded for off-resccvation
lorations are described. ' ’ ’ :

The Title also authorizes and directs the Secretary to undertake a study
of the circumstances surrounding all child placements which have occucred
in the last 16 years where the children so placed are still under’ 18.

“f a placement is found invalid, or otherwise leyally defective, when

e parents or qualified blood relative request it, the Sccretary is
-athorized to undertake cextain actions in the U.S. District Court.
Further, grants ox contracts are authorized with Indian tribes or Indian

organizatiohs to oporate a legal defense fund to provide representation

by an attornoy for every Indian child or its parents, as appropriate, who
s the subject of a child placement proceeding.. An appropriation on
cathorization is cutablished for these activities.
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Further provisions of the title refer to rule making.

Sec. 201(a). The Srcre!i.y now has the authority to enter into contractsg
and grants with {ribes for the secvices Aesrribed, .

(b). The provision is silent as to relationships with the Departmant of
Housing and Grhan Buvelopinent programs with some similar purposes, and
with Tribal Housing Authorities, and with the BTA Nowe improvement program.
The provisions in nuw legislation should reflect the experignce gained
_with similar Indian programs for Indians by existing organizations, but

do not.

(c). This provision duplicates authority now held by the Secretary of
Health, Education, and Welfare, under Title XX of the Social Security Act,

Sec. 202{a). Authority now ¢xists_for such programs. However, tribal
court judges and staff /202.{a) (7)/ do not require training in child
welfare and family asxistance programs, but in the judicial process
relate to family 1w satters.

Sec. 202(b)(1). This is the right of an Indian family now and it is .an
unnecessary and .aesibly unwarranted legislation in the area of family
privacy.

{2) This would wram to imply that all Indian-licensed foster homes would
have first prefors nee for any child - how would competing claims be
scttled? Would e have to be selected even if demonstrably unsuitable
and. it were the orly Aue available? -

Sec. 202(2)(B) and (C). ‘Temporary care of Indian children should not be
provided in the :ame facility that provides for the dntoxification of
adults, Co

Sec. 203. Again, the problem of "Indian organization,* and the duplication
of Title XX authoritizations to the Secretary of Health, Education, and
Welfare, except for 203(b) (Indian legal defense fund).

Sec. 204(a). The study of all placements made in the last 16 years of
children who are still under 18, whether foster care of adoption place~
ments, would in many situnations inflict great hardship unnecessarily,

and raise questions of the invasion of privacy by the Federal government,
and of interfercnce in State child Placement activitioes,

A placcment may bé "invalid or legally defective” yet its continuance
could be cssential for the child's well-being. A parent's wish, partic-
ularly if only a whim, should not be the sole controlling element in the

breaking of a placement.  Because a Placement is invaliq or legally
defective, it duns not Lollow that return t- the parcnl or designated
Llood relitive is to the child's advantage, even If his' foster cuce

placenent i broken.

th is the U.S. bistrict Court involved when other Courts have
jurisdiction? There has been considerable publicity as to the un--
availability of services from the District Attorney Off%cgs relative
to criminal matters. Would this suggest that these Offlcesvmi?ht alsq
be unablé to respond to cases added to their workload under this Bill?

.Also, there would he cases where solutions could be effected withoyt
‘Court action.

(b). FEmployment of counsel for a child and a_p§rent %n every child
placement procezding, whether judicial or administrative, is perhaps
impossible to achicve, if only bwecause of the limit?d number of attorneys
pr;c(icing in this field, particularly in rural or %solated'ateas.
Further, the dcsirability of employment of counsel is guestionable where
the relationship is not adversarial.

The comparability betwecen the proposed appropriation f?r family develop-~
ment program 201(d) and the programs related to legal 155ue§'2045c)
appear disproportionate, 1In fact, in the third year, authorxza?xons, 
reiated to legal issues in child placement exceeds that f?t family life
development. The latter program would require a comparatively larger
appropriation if it were to be effective. :

We consider the guestions and issues referred to above the basis for
our inability to support the Bill in its present form.

"In addition to and in further elaboration of our basic position in

this matter we provide the following comments:

1. Constructive legislation to protect the general welfar? and
well-being of Indian children is always most cert?inly desirable.
Subsequent drafts, if any, of this particular legislation hopefully
will address the questions and issues referred to above.

2. Aside from operational statistical data pertaining to BIA chxldiweifafe_
assistance the most comprehensive date available as pertéins to ?h s legis

lation is contained in “Report on Faderal, State, and.Trlbal.Jurlsd%ctlon-

Task Force Four: Federal, State and Tribal Jurisdiction - Final Reyoft

to the American Tndian Policy Review Commission,” pp- %79-242. We haye no
resources available to verify the validity and reliability of any of

this data which did not originate within this Bureau.

3. Any laws resulting from this proposed legislation or any sxm;lagmin_
subseguent legislation will be better served and enfotced throug ia :
istration by D/UFW. This is pacticularly true in view of the r?t o??atd .
scope and the Frderal-State intercelationships i?volved. Inlt\tso;:;of '
D/HEW administrative expertise, funding source, interstate placeme -
chilidren, and program review authority over St?tes are all factorfl

e considered. Interior Department administration would be extr?mL g
difficult, if possible at all, and would require at the minimwn the

it ion of 100 prafessional ¢hild wel fara workers,
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Honorable James Abourezk
Cheirman, Select Committee
on Indian Affeirs
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman?

- This responds to your request for our views on S. 121k, & bill "To esteblish
standards for the placement of Indian children in foster or sdoptive homes, to
prevent the breekup of Indian families, and for other purposes.” )

We endorse the general concepts of E. 121k, namely that the placement of Indian

children in foster and adoptive homes should be done within the context of their’

cultural environment and heritage and should Insure the preservation of their
identity and unique cultural values; and the stability and security of Indian
family life should be promoted and fostered. However, we cannot support
enactment of 8. 1214 for the reasons discussed herein.

Title I of the bill contains provisions governing Indian child placement.
-Title IT would authorize the Secretary to make grants or enter into contracts
with Indian tribes and orgenizations for Indian family development programs,
including off reservation families, and special home improvement programs. For
this purpose, Title II authorizes $21,792,000 for fiscal year 1978, $23,700,000
for fiscal year 1979 mnd $25,120,000 for fiscal year 1980.

.Title II also: directs the Secretary to study all Indian child placement made
slxteen years preceeding enactment for all children placed still under age 18; .
to make grants to or contract with Indian tribes or organizations for an Indien
family defense program; and to collect and maintein & central record file on
child placements. For these purposes section 204(ad) authorizes $18 million for
fiscal year 1979, $20 million for fiscal year 1980 and $22 million for fiscal
year 1981. : .

The quantity and quality of support services to vulnersble families generally

are not always sufficient to meet the needs of such families and their individual
; members, and this includes Indians. The Administration has recognized this

problem, and on July 26, 1977, the Administration's proposal, "The Child Welfare

Amendments of 1977", was introduced as S. 1928 in the Senate. S. 1928 would

amend the Social Security Act to establish standards for foster and adoptive

placements, and is designed to strengthen and improve child welfare programs

throughout the country. S. 1928 would accomplish many of the goals set forth

in 8. 1214, and would assist Indian families in achieving such goals without

the concerns found in 8. 121k, provided that certain technical amendments are
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considered; such as, Federally Recognized Indian Tribes be given the option
equal to the status as States to be funded to administer their own child welfare
services programs; and Indian tribes are given full faith and credit to their
legislative and Judicial sovereign powers in standards set forth by them in
child welfare services programs. We defer to the Department of Health,
Education, and Welfare mas to a further discussion of S. 1928,

Further, HEW recently established the Administration on Children, Youth and
Families, which administers a spectrum of programs for child and family welfare,
HEW's suthority will be further expanded under S. 1928, The Bureau of Indian

. Affeirs bhas very few programs in this area, and 5. 121k places new requirements

on’ the Secretary of the Interior which may confliet with or duplicate current
HEW suthorities, as well as the HEW authorities under S. 1928.

Finding

We agree that a very high proportion of Indian children are living in foster care
arrangements. However, in the case of the Bureau of Indian Affairs the children
are usually placed with Indian foster parents. Information from a study done in
1972 indicates that where the BYA made payments for foster care, about two-thirds
of foster homes were Indimn. This proportion has subsequently incressed., The
BIA is not an adoption agency but has secured services from the Adoption Resources
Exchange of North America (ARENA) for the adoption of Indian children for whom
adoptive homes are not available locally. Between July 1, 1975, and June 30,
1976, about 90% of the children referred to ARENA were placed with Indian adoptive
families both on and off reservation. It is generally difficult to locate families
for many older or handicepped children, regardless of race, and this problem
equally applies to older or handicapped Indian children. This situation has
resulted in some placements in non-Indian adoptive homes.

The use of boarding school for foster care of an Indian child is often at the
choice of the parents. TFor other children, it is the best available placement.

We agree that it is deslrable that there be less need for care of children away

from their parents, dbut in the foreseeable future, boarding school placements
will continue to be needed for many children who require foster care.

S. 1214 also finds that Government officials involved with Indian child placement
are unfamiliar with and distainful of Indian culture. We would point out that
the majority of BIA employees who work with Indian families involved in placement
are themselves Indian. S. 1214 further finds that child placement subverts tribal
Jurisdiction over domestic relations if a tribe has established an Indian court,
The BIA honors such jurisdiction, as have several courts, including the U. S.
Supreme Court, Purther many tribes have Welfare Committees which participate

in or advise BTA social services in matters of Indian child and family develop~
ment and in foster care activities. In some cases, there existlﬁ Tribal Council
and/or Advisory Committees composed of local Indian residents. -
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Definitions . 4

N

The definition of "Indian organization” in section 4(a) would expand the BIA's
present P.L. 93-638 authority for contracting and grant activities by adding as
eligible organizations with a "majority" of Indian members (apparently without
regard to the control of the organization). . The definition appears to be incom-
retidble with Indian control of Indien programs. Thus, organizations controlled
by non-Indians might be competitive with tribes and Indian organizations for
available funds. . .

Title T

Title T establishes three categories of Tndian children: (1) Indian children
living on & Indian reservation where a tribasl court exercises Jurisdiction over
cl.nild welfare matters and domestic relations; (2) Indien children domiciled or
llying on an Indian reservation which does not have a tridbal court; and (3) Indian
children not domiciled or living on an Indian reservation. For children in each
category, certain procedures are required before placement is legally valid.

Section 101(1.3) requires that where a child resides or is domiciled on a reservation
w:lthout-a tribal court, the tride must be given 30 days notice of any placement
proceedings so that it may intervene as an interested party.

Section 101(c) governs the placement of Indian children who reside avay from &
reservation. Before any valid placement can occur (except for temporary placement
when life or health is threatened) tribal membership must be established and then
30 days notice given to the tribe to intervene in the placement proceedings. '

Under section 102(b) the requirement that child placement can only be made upon
& finding of "an overvhelming weight of evidence" is at varience with the pre-
vai?;ing standards of proof for such proceedings. Either "clear and convincing"
or "preponderance” is the usual standard of proof of evidence in child abuse and
neglect cases; "beyond a reasonable doubt" in deliquency cases.

Section 103(c) requires that a tribal court reteln jurisdiction over a child
placed in an off-reservation foster or adoptive home or an institution until that
child is eighteen.

In adoption cases, the court's jurisdiction ends with the adoption decree as its
Jurisdiction in the case is for the purpose of adoption. As long as & court has
continuing Jurisdiction, adoptive parents cannot have the full status of parents,
nor can a family be assured that an adopted child will be permitted to remain
with the family. Such & provision is not in the best interest of the child.
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/O k.
Section 104 mandates that en adopted child reaching age 18 may, upon application
to the court which entered the final adoption decree, learn the name of his or

her natural parents, thelr last known address, their tribal affiliation and
grounds for severing the family relationship.

This issue of the adopted child's right to learn of his or her background has been
the subject of debate generally. Without taking any position on the merits of
this debate, we would point out that section 104 is in direct conflict with many
State Codes as they now stand. Further, courts usuelly enter adoption decrees
with the promise of anonymity to the natural parents. The opening of records
would -breach confidentially, and may be done against the express wishes of the
natural parents. Also, in most adoption proceedings, the records of adminis-
trative agencies containing personal information about the natural parenis are
serled to protect all the parties.

Section 105 requires that the laws of any Indiasn tribe in any proceeding under
the bill and any tribal court order issued in such proceedings shall be given
full faith and credit in proceedings in all other Jurisdictions.

We agree that tribal court proceedings over areas under tribal Jurisdiction
should be given full faitgx"?d credit in the proceedings of other jurisdictions,
and in the child welfare,axe, inter alia, this has been upheld by the U. S.
Supreme Court as well as by two State Supreme Courts.

In Fisher v. District Court, (47 L. Ed. 2@ 106, 1976), the U. S. Supreme Court
affirmed exclusive jurisdiction of the Northern Cheyenne Tribal Court over
adoption proceedings in which all parties were members. of the Tribe and residents
of the reservation in Montena, and held that "State court jurisdiction plainly
would interfere with the powers conferred upon the Northern Cheyenne Tride and
exercised through the tribal court." (k7 L. Ed. 2d 112)

In Duckhead v. Anderson (No. 4k120, 1976) the Washington State Supreme Court
ruled that Washington Courts have no jurisdiction to determine the custody of a
Blackfeet child placed in temporary foster care in Seattle by the Blackfeet Tribal
Court, Montana, The Court rejected the argument that Public Law 83-280 and
Washington law applied to matters arising on reservations outside the State, and
that the child's presence in Washington gave State courts Jurisdiction.

In Wekefield v. Littlelight (347 A. 2a 228, 1575), the Maryland Supreme Court
held that an Indian child domiciled on an Indan reservatiorn is subject to tribal
court jurisdiction, and that tribal court jurisdiction continues even after the
child is removed from the reservation and from the State where the reservation is

located.
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1,

‘ 5
legislate :
Tribes already have authority to,legislative and establish standards for child
‘welfare proceedings in tribal courts, hence we endorse the conferral of full
faith and credit on tridal proceedings. N

mitle T would also impose one uniform set of Federal standards over all tribes,
without considering the wide cultural diversity and values of Indians throughout
the country. Further, Title I is far more restrictive to trives than the present

.\.f system because it increases Federal intrusion in a regulstion of tribal domestie

matters and sovereignty. In the spirit of self-determination, we believe that s

S reaffirmation of the Federally Recognized Indian Tribe's legislative and Judicial ' .

N
'f‘, jmprovement program.

povwers, in addition to the full faith and credit provision, by the Congress, would
over come the concept of Federal intrusion into the domestic affairs of the Indian

trives.

Title IT .

Under the broad general authority of the Snyder Act (25 U.S.C. 13), the BIA can -
assist tribes in activities such as establishing and operating family tribal '

@evelopment programs. Purtber, the Secretery can already contract with tribes -
pursuent to Public Law 93-638 for some of the services described im Title IT.

With regard to the home improvement program under section 201{b), tribal housing
authorities slresdy have authority to designate certain projects for foster homes.
Further, section 201(b) may duplicate progrems of the Department of Housing and
Urban Development for similar purposes, as well as duplicating the BIA home

Section 201{c) end 203 concerns the establishment of off-reservation family
development programs by the Secretary through grants to or contracts with Indian
organizations. ’

Enactment of section 201(c) and 203 could significantly increase our service
population off-reservaetion, and decrease our resources for and services to reser-
vation Indians in this entire a.rea\. Further, section 201(c) and 203 duplicate '
authority that HEW has under Title XX of the Social Security Act.

Section 204 (m) requires the Secretery to study all Indian child placements,
whether foster or adoptive, made within 16 years prior to enactment where the
child is still a minor. If the Secretery finds any such placement invalid or
legally defective, and a blood relative with previous custody so requests, the
Secretary may institute legal proceedings in U. S. Distriet Court to restore

custody to such relative,
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~ 6.
This provision raises serious legal and policy questions, and in mos
not be in the best interest of the chila, pariigululy wl;en adipt:d,ta:n:s::u;:uld
_seriously disrupt a child's life. Legally, section 204(a} conflicts, with Tribal
and State placement laws and procedures, and raises the issue of invasion of pri-
vacy by the Federal government as well as that of Federal interference in State
vlacement proceedings. Further, the conferring of jurisdiction on the U, 8.
Dis;rict Court for actions by the Secretary to overturn such placements is an
insppropriate forum since child placement is a Tridal and State court matter.

A placement may be "invalid or legally defective™ yet its continusnce ecould be
essentiel for the child's well-being. A parent's wish should not be the sole -
controlling element in the overturning of & placement. Becauseupf placement is
technically invalid or legelly defective, it does not follow that return to the
parent or _aesignated blocd relative 1s to the child's advantage. Again, the

paramount standard must be the child's best interest, and section 20k{a) woiuld
pot insure that. .

Section 204(b) requires the Secretary to make grants to or contracts with Indian
trides and organizations for an Indian family legal defense program. .

While we recognize that legal counsel may not always be available to p&rents‘or
other blood relations in child placement proceedings in our judgment,
section 204(b) 1s not necessary.

5. 1928 w111 provide increased Federal assistance to States for, among other things,’
adoption assistance, Under section 472(b) of S. 1928, adoption assistance by the
State could include non~recurring expenses such as legal expenses.

Further, section 204(b) would appear to duplicate existing legal aid programs
particularly those under the auspices of the Legal Services Corporation. We
suestion thé need for a comprehensive legal defense program in light'of existing
alternativef. Tribes and the BIA can explore the best ways to utilize these
existing alternatives.

has . .
The Office of Management and Budget =@ advised that there 1s no objection to the
presentation of this report from the standpoint of the Administration’s program..

Sincerely,





