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OVERSIGHT OF THE INDIAN CHILD WELFARE ACT

MONDAY, JUNE 30, 1980

U.S. SENATE,
SerEcr COMMITTEE ON INDIAN AFFAIRS,
Washington, D.C.

The committee met, pursuant to notice, at 10:05 a.m., in room 5110,
Dirksen Senate Office Building, Senator John Melcher (chairman of
the committee) presiding.

Present: Senator Melcher.

Staff present: Max Richtman, staff director; Peter Taylor, special
counsel; Virginia Boylan, staff attorney; Susan Long, professional
staff member; and John Mulkey, legislative assistant to Senator
DeConcini.

Senator MeLcHER. The committee will come to order.

We are having an oversight hearing today on the Indian Child
Welfare Act of 1978, Public Law 95-608. The act is fairly new, and
at this time we are trying to make sure that.it is getting off to
a good start. We think it is appropriate—to have an oversight hearing
now—to correct any flaws that might be developing and to straighten
out some obvious or apparent rough spots in the act itself and how
it is implemented. ,

Today we are going to hear from the administration and. the group
of Indian leaders across the country who are trying to work with the
act. Hopefully, after the completion of ‘this oversight hearing, we will
be able to develop a joint assessment of the Indian community and
the administrators within the Bureau of Indian Affairs in‘the Division
of Social Services that better reflects the purpose and intent of Con-
gress in the 1978 act. o

With the advice and comments of the tribal leaders throughout the
Nation who are trying to work with it, we think Congress should be
In a better position to advise the administration. I am sure the admin-
istration will want to have some input and some advice, both from the
Indian nation and from Congress.

Without objection, the act, the staff memorandum, and the excerpt
from the Federal Register will be included in the record at this point.

[The material follows. Testimony begins on p.:34.]

(1)




2 | 3
PUBLIC LAW 95-608—NOV. 8, 1978 92 STAT. 3069 92 STAT. 3070 PUBLIC LAW 95-608—NOV 8, 1978
Public Law 95-608 (ii) “termination of parental rights” which shall mean any
action Tesulting in the termination of the parent-child
95th Congress g P
. relationship; A )
An Act (iii) “preadoptive placement” which shall mean the tem-
To establish standards for ti ) ) orary placement of an Indian child in a foster home or
establish standards for the placement of T d . children in foster or adoptive _Nov. 8, 1978 bistitution after the termination of parental rights, but prior
, to prevent the breakup of Indian families, anid for other purposes. [S. 1214] o or in lieu of adoptive placement; and i
Be it ¢ . (iv) “adoptive placement” which shall mean the permanent
Unif‘ e(zi ;Se'?aat(; ;‘Z fbgjififa e'r}atg ‘md‘ House of Represeniatives of the placement of an Indian child for adoption, including any action
be cited as the “Tndian Chilé’nWe‘i?g ”X asszmbleg, That this Act may Indian Child resulting in a final decree of adoption. R

Sgc. 2. Recognizing th ; alre ct of 19787, . Welfare Act of Such term. or terms shall not include a placement based upon an.
States and theg Indiagn treibsééeilsd rtel}:ltrlo?nséx 1% betwe((ain ;he United é?g'sc 1 act which, if committed by an adult, would be deemed a crime or
responsi;oilitly to Indiar} people, the Congress ﬁ?dse_rf and the Federal note. 901 : ug:;ln:: award, in a divorce proceeﬁlmg, of custody to one of the

stigugi(fgatrﬁlﬁﬁse 'g}’l sg??}l?ﬁl 8, article I of the United States Con- 25 USC 1901 & (2) “extended family member” shall be as defined by thelaw or
regulate Commerce * * * ¢ Congress shall haye Power * * * To st oF the Tridian child’s tribe or, in the absence of 'such law
and other constitutional author: t;n ian tribes” and, through this or custom, shall be a_person-who has reached the age of ‘eight~
over Indian affairs; uthority, Congress has plenary power ‘ een and. who is the Indian. child’s- grandparent, aunt or 'uﬁcle,
coxgs)e %}lfaizlgtfpgress, through statutes, treaties, and the general Congress, gl;(s):l;errsg:os;flt21(;,112{;%?1'5%;;?:&1.s ISter-u.x»-lawv, nece or NEPRew,
bility for the ml{g t‘Z lth Indian tribes, has assumed the responsi- responsibility for ~(8) “Indian” means any person {ho is & member of an Indian
b resources;p otection and preservamon’of Indian tribes and {’;‘;ﬁ:ﬁ‘s‘” of tribe, or who is an Alaska Native and a member of a Re iqnal
eX](singg?;;gefetls n~0t l‘esol}ice,ﬁhat is more vital to the continued ) 4 USC 16068 g:tt gxﬁ:&ﬁi %eBﬁgtegt..lgsge%tslS()’;l? of hoihely N@';XVG/H pone
; that the Unite dnSetg? yhOf gilan tribes than their children and (4) “Indian ¢ ild” means any unmarried. person who is under
5 ing Indian children ?:hoa:ri ,ﬁz,encﬁéﬂ t(zlfst, as tnll-s fee, n protect- . age eighteen and is either (a) & ‘member of an Indian tribe or (b)
bership in an Indian tribe; sof or aree igible for mem- igl eligible for xlr)leemt}ersh%p dm an I{)ldian tribe and is the biological
i ; " . ire -chil rof an Indian tribe;’
bréﬁgnﬂ:fg ﬁ; 3}1;’:1121;1%1}7 Ihlgél percentage of Indian families are ‘l(%o‘fl'a‘nrgieafg Chi?d’g tribe” IIrlxe;!se'z a) ‘the Tndian tribe in‘which
from them by nontribalv a ,‘;;I.ten l(linwa:rranted, of their children an Indian child is & member or eligible for ‘membership or (b).
alarmingly high (ribaL public and privafe agencies and that an . 3 the case of an Indian child who 1s a member of or eligible for
Indian foster %’mdp. d t=a geﬁ) such children are placed in non- membership in more than one tribe, the Indian tribe with*which
5) that the Stat:s zp e omeﬁ and institutions; and, - “the Tndian child has the more si'gnificant contactsy i
Inéian «child custod: Xefg‘s“ég their recognized jurisdiction over *(6) “Indian custodian” means any Tridian -perso;l who has legal
judicial bodies have%fge cf e.llrégs through administrative and “‘custody of an Indian child under tribal law or custom or under
relations of Indian ln ailed to recognize the essential tribal State law or to whom temporary physical care -custody; and con-
prevailing in Tn dianE(): %ﬁ;ﬁﬁggetsh;nﬁug%%eznd social standards : trol has‘l‘)feg transferred by the parent of such child; ’

Sec. 3..The C e . . T ndian organization” ‘means -an oup;’ association,
Nation to pr:tect? It’ﬁ:eﬁisg‘ ?;igy (tieclz,li?s dt.;hat it is the policy ofithis" 25 USC 1902. agtl)mrship, corpor%tion, or otherlegal ‘enti}\r";y %I:wne%’ or controlled
the stability and security of IreS'S of Indian children and to promote by Indians, or a majority of whose mernbers are‘Indians;
lishment of minimum F{ag fl Ean dtrlbes and families by the estab- 8): “Trdian tribe” means any Indian tribe, band nation; or-
children from their fam'l'em Sdanh ards for the removal of Indian ‘ other organized group or community of Indians recognized as
foster or adoptive homes évlﬁis ﬁm 'llt e ﬂplacementA of such children in : eligible %or the services provided to Indians by the Secretary
culture, and Ey providing fo: a:V st ect the unique values of Indian boeause of their status as Indians, including any Alaska Native
tion of child and family servi sistance to Indian tribes in the opera- 43 USC 1602 village as defined in section 3(c)’ of the Alaska Native Claims

Skc. 4. For the pulrgosseersvtcfe %)}iiosg?cxg S.e " ; . i - Settlement Act (85 Stat. 688, 689); as amended ; . e
provided otherwise, the term— » except as may be specifically Definitions. (9) “parent” means any biological ‘parent or parents of -an

(1) “child custody proceeding” shall mean and incl 25 USC 1903. Indian child or any Indian person who has lawfully adopted an

(i) “foster care placement” which }rll laln include— Tndjan child, including ‘adoptions under tribal law or custorn. Tt

removing an Indian child from its p aresntaor If;fgg :ggs&cdtigg doﬁls1 no{, fincl(lllde the ll)llnv}v‘eg father where paternity has not been
- PR E W tabli H : ‘

fﬁz fxﬁ%oﬁray gpxigggrig?t);t:nsf:rsx&:zohomﬁ or institution or me (18) ‘?regzrvgli‘:i?n% n'lxi,ajls "Indian eountry as defined in section-

Indian custodian cannot, have the rcl?l ;re the parent or 1151 of title. 18, United States Code and any 1ands, not, ‘covered

demand, but where parental rights have 1 b returned upon -under such section, title to which is either held by the United

’ g not been terminated; . States in trust for the benefit of any Indian tribe or individual or

39-109 0 - 79 ‘held by any Indian tribe or:individual ‘subject to a restriction by

the United States againstalienation;




PUBLIC LAW 95-608—NOYV. 8, 1978

11) “Secretary” ior;

g 12% Secret cl(-)_y]rl rg}eans the Secretary _Of the Interior; and

{ : means a court with jurisdiction over child
custody proceedings and which is either a Court of Indian
Offenses, a court established and operated under the code or
:gisgom o}f.a}rll Indian tribe, or any other administrative body of a
it cee egivn;(;‘ is vested with authority over child custody

TITLE I—CHILD CUSTODY PROCEEDINGS

Skc. 101. (a) An Indian tribe shall have jurisdicti i
1 urisdietio; 1
ax;ly State over any child custody proceeding] involvingna;x]?nl(lisi:’r? ca}fifg
who resides or is domiciled within the reservation of such tribe, except
;«‘Ve ggsa?ﬁgl;]%dlctmn Ils &).therwiv;lse vested in the State by e’xistix?g
_ aw.-Where an Indian child is a ward of a tribal
Indian tribe shall retain exclusive jurisdicti bt the
res(iS)enIce i dosmicile tan ¢ chilllfll.ve junisdiction, notwithstanding the
n any State court proceeding for the foster care pl
g:sggli‘glg{?ittlﬁﬁx otfl girentaltz:ighti t;):: aIn Indian child notpdi‘:;giell:l(z)flz
: eservation of the Indian child’s tribe, th i
the absence of good cause to th Fer 2uch procced.
t  of good e contrary, shall transfe h
ing to the jurisdiction of the tribe, absent objecti ; aproceed:
upon the petition of either paren’t or Eh i o xther parent,
T ) 2 ¢ e Indian cust:
(Iindl_an child’s tm‘beg Provided, That such transfer sh;llsl %%l:ﬁbgr l:t }’l:g
e(Eh)nz}tlon by Sthe tribal court of such tribe, 1o
¢) In any State court proceeding for the fost -
gr tteg{mnatlon of {Jarental rightsbto, an Indiaexf cc?ﬁdp]%}cxszgéig.fl,
custodian of the child and the Indian child’s tribe shall havea right t
mtfé“)ze'ix‘ﬁ atﬁm;; 1?101snt in the proceeding. e
Lhe United States, every State, every territory or possessi
f:?:di[gntlge%heStgzelfii :n;ltevery Ixadiari (tiribe shall gi)\rre rflll)ﬁ faitfxaln?(fi
\ d lic.acts, records, and judicial edis
Indian tribe applicable to Indian chi ! B roesadis O o
0 ild custody proceedi
same extent that such entities give full faith T Brodit to oy o he
Py . = a d i
acl:ss;3 :ei%gds(’ :)m% judicial pxioceedings of any otlleer Zl;fgé; fo the public
. 102. n any involuntary proceeding in a State
311: c;:;gykggg{si Itl)g hgls refascgn to knowlt,hat angiz[ndian cii?dc (1Jsu irxs’vgi}\lfgfie
) e foster care placement of, or terminati ¢
g:;‘gl(;?l rlg}(lits to, an Indian child shall notify the I};Ja::rllrélgg tigléi;xfx
custe ta;; an tﬂée Indian child’s tribe, by registered mail with return
interlv)ent:quesﬁ' , 0f the pending proceedings and of their right of
cusodian and the tribe cunmcl be debsmamisd. sor ey Larent or, Indian
tribe ot be determin h notice sh 1
to the Secretary in like manner, wh have Kren Tove S5en
} ] m; . who shall have fiftee
;«:lcdel{)}i; :otp}i;)v1 e the requisite nofice to the parent or Ini;ir;md:g:toadfit:;
e proI:e ;iilll‘g)S{I(;sﬁegec}s:;‘fdplagplminf or termination of parental
notice by the parent or Indian ¢ u? cli o ol et o ter Teceipt of
Provsdy, Mo ustodian and the tribe or the Secretary :
parent or Indian custodian or the tri
reont. Do ot the cus or the tribe shall, upon
pr(()i:)e;e d’ing.gr ed up to twenty additional days to prepare for such
In any case in which the court d ines indi
] . t determines ind:
gflylligrl:gvgllsi)olilczfn sellistﬂl hazve the right to court-ap;%?x:ey(,i tc}‘x)eugg,erlerix;
any ral, nent, or termination proceeding. Th i
;ts c})glsnc:etmn,_ appoint counsel for the child uponga. ﬁn%lfx?;l;thgltagﬁ;ﬁ
ngl;)rovims'ent %s in the best interest of the child. Where State law makes
1on for appointment of counsel in such proceedings, the court

92 STAT. 3071

Indian tribes,
exclusive
jurisdiction over
Indian child
custody
proceedings.

25 USC 1911.

Foster care
placement, court
proceedings.

25 USC 1912.

92 STAT. 3072

PUBLIC LAW 95-608--NOV. 8, 1978

shall promptly notify the Secretary upon appointment of counsel, and
the -Secretary, upon certification of the presiding judge, shall pay
reasonable fees and expenses out of funds which may be appropriated

_pursuant to the Act of November 2, 1921 (42 Stat. 208; 25 U.S.C. 13).

(c) Each party to a fostercare placement or termination of parental
rights proceeding under State law involving an Indian child shallhave
the right to examine all reports or other documents filed with the court
upon which any decision with respect to such action may be based. -

(d) Any party seeking to effect a foster care placement of, or termi-
nation of parental rights to, an Indian child under State law shall

satisfy the court that active efforts have been made to provide remedial

Parental rights,
voluntary
termination.

25 USC 1913.

25 USC 1914.

services and rehabilitative programs designed to prevent the breakup
of the Indian family and that these efforts have proved unsuccessful.
(e) No fcster care placement may be ordered in-such proceeding in
the absence of a determination, supported by.clear and. convineing
evidence, including testimony of qualified expert -witnesses, that the
continued custody of the child by the parent or Indian-custodian 1s
likely to result in serious emotional or physical damage to the child.
(f) No termination of parental-rights may be ordered ‘in 'such
roceeding in the absence of a determination, supported by-evidence
—geyond a reasonable doubt, including testimony of qualified expert
‘witnesses, that the continued custody of the child by ithe parent or
Tndian custodian is likely to result in-serious emotional or physical
damage to the child. R : o
Skc. 103. (a) Where any parent or Indian custodian voluntarily
consents to a foster care placement or to termination of parental rights.
such consent shall not be valid unless executed in writing and recorded
before a judge of a court of competent jurisdiction and accompanied by
-the presiding judge’s certificate that the terms and consequences of the
consent were fully explained in detail and were fully understood by
the parent or Indian custodian. The court shall also certify that either
the parent or Indian custodian’ fully understood- the ‘explanation in
English or that it was interpreted into-a language that the parent or
Indian custodian u'nderstoog. Any consent given. prior to, or within
_ten days after, birth of the Indian child shall not be valid: S
(b) "Any parent or Indian custodian may withdraw consent.to a
foster care placement under State law at any time and, upon.such
withdrawal, the child shall be returned to the parent or’ Indian
-custodian. - )

(¢) In any voluntary proceeding for termination of parental rights
to, or adoptive placement of, an Indian child, the consent of the parent
may be withdrawn for any reason at any time prior to the entry of a
final decree of termination or adoption, as the-case may be, and the
child shall be returned to the parent. . . .
~{d) After the entry of a fina] decree of adoption of an Indian child
in any State court, the parent may withdraw consent thereto upon the
grounds that consent was obtained through fraud or duress and maﬂ
petition. the court to vacate such decree. Upon a finding -that suc!
consent, was obtained through fraud or duress, the court shall vacate
such decree and teturn the child to the parent. No adoption which
has been effective for at least two years may be invalidated under the
provisions of this subsection unless otherwise permitted under State
Jaw. . . R iy, AL

Src. 104. Any Indian child who is the subject of any action for foster

care placement or termination of parental rights under State law, any
parent or Indian custodian from ‘whose - custody -such “child was
removed, and the Indian child’s tribe may petition any. court of com-
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petent jurisdiction to invalidate such action u

92 STAT. 3073

pon & showing that sﬁch

C VA Y s 'y o
ad O 0 J
tion viola ted an: rovision of sections 101 102 and 103 of this Act

Szc. 105. (a) : i
5. (2) In any adoptive placement of an Indian child under

State law, a preference shal

to the contrary, to a placeme;

extended family; (2) ot]
(8) other Indiafl fagm)ilﬁas}.l §

(b) Any child a :
shall be placed in thchelzttsidrefsﬁ T are o

1 be given,

€ ‘ Adoptiv
in ‘the absence of good cause placgmezt of

nt with (1) a member of the child’s Indiaa children.

memb ] i il i
ers of the Indian child’s tribe; or 25 USC1915.

a family and in which his special needs,

2;1%1111 ;lisx(x)t«?ea gzlgce(ti within reasonable
) account any special i
‘or.preadoptive placement,p a pre?::gnscd e ohi

of good cause to the contrary,

(i) -a-member of the Tn
(i1) a foster home license

child’s tribe;

(iv) an institution for children

or operated by an Indian

(c) In the case of a pl
section, if the Indian cﬁi?gfﬁzi?lgeu:}?;ﬁ‘

the agency or

preference by resoluti
shall follow such ordéx(?l;:)

setting appropriate to the particular n

subsection (b) of this sec

the Indian child ‘or parent shall be

to a.placem

r preadoptive. placement

ictive setting which most approximates

if any, may be met. The child

proximity to his or her. home,

Id, In any foster care

e shall be given,in the absence

ent with-—

dian child’s extended fami
mily ;
d, approved; or specified byy’.the Indian

(iii) an Indian foste i
A ( r hom
1zed non-Indian licensing aufh!)lfftgs'e gr0r~ *

approved by an Indian tribe

pproved by an author-

o o 7
able to meet the Indian chilgia:lléz?itsmn which bts a program.guit:

agency shall give weight to such desire in

(d) The s ? fed i
) The standards fo be ap];lll‘ed In mesting the pre

ments of this section shall be t

resides or with whi
social and culturalmt}ile‘;%u3 paren
-(e) A record of each such

subsection (a) or (b) of thi

establish ardigferexgt beder g
court ‘effecting the placement
icement is the least restrictive
particula eeds of the child, as provided in
. ere appropriate; ‘the preference of

considered : Provided, That where
esire for anonymity, the court or

applying the preferences.
ference require-

ards of the Indian community ir(i e;l.fl‘éilgﬁl f oarent onc-oultaral stand-

€ parent or extended family

t.or gxtended family members maintain

ever a fi ;
2 final decree of adoption of an Tndian child ha; been asatal e Foion,cotum of

custodian may petifion for return of cus

-such petition unless there is g showing, i
b

or inspxtutlon for th

SEc. 107. Upon applicati
. Upon: t
the age of elggteenggulic:v}lxgnv?g;

the child was origina.lly removed

being returned to the parent-or Indian custodi

an Iﬁaian individy ach
the pebim ividual who has reached 25 USC 1917,

s been vacated or custody.

y consent to the termination 25 USC 1916.

provisions of section 102 i Bt ek peng Subject to
not in the best interests of t(})xfa g}}:ﬁdACt’ tjhat K uch re‘turﬁ of iu(;tcfg;hi:

) Whenever an Indian child is removed

from a foster care home Removal from
, or foster care home,

of an adoptive placement,

92 STAT. 3074

Reassumption,
]unsdictlon over
child custody
p_roceedin55~

25 USC 1918.
18 USC prec.
1151 note.

25 USC 1321.
28 USC 1360
note.

PUBLIC LAW 95-608—NOV. 8, 1978

the court which entered the final decree shall inform such individual
of the tribal afiliation, if ‘any, of the individual’s biological parents
and provide such other information as may be necessary to protect
any rights flowing from the individual’s tribal relations! ip.
gnc. 108. (a) Any Indian tribe which became subject to State juris-
diction pursuant to the provisions of the Act of August 15, 1953 (67
Stat. 588); as amended by title TV of the Act of April 11,1968 (82
Stat. 73, 78), or-pursuant to any other Federal law, may reassume
jurisdiction over child custody roceedings. Before any Indian tribe
may reassume jurisdiction over ndian child custody proceedings, such
tribe shall present to the Secretary for approval a petition to reassume
such jurisdiction which includes a- suitable plan to exercise ‘such
jurisdiction. . o o
() (1) In considering the petition and feasibility of the pian of a
tribe under subsection (a), the Secretary may consider, among other

things:
& the tribe maintains a membership roll or

(i) whether or not ¥ :

alternative provision for clearly identifying the persons who

will be affected by the reassumption of jurisdiction by the tribe;
(ii) the size of the reservation or former reservation area whic

will be affected by retrocession and reassumption of jurisdiction
by the tribe; '

(iii) -the pop
population n hon
and ]

(iv) the feasibility of the plan in cases of multitribal occupa-
tion of a single reservation or geographicarea. o

(2) In those cases where the Secretary determines that the jurisdie-
tional provisions of section 101(a) of this Act are not feasible, he 1s
aiithorized to accept partiil retrocession which will ‘enable tribes
to exercise referral jurisdiction as provided in section 101(b):of this
Act, or, where appropriate, will allow them to exercise exclusive juris-
diction as provided in section 101(a) over limited community or geo-
graphic areas Without regard for the reservation status of the area
affected. ’ o ) A

(e) TIf the Secretary -approves any petition under. subsection: (a);
the Secretary shall phblish notice of such. approval in the Federal
Register and shall notify the affected State or States of such-approval.
The Tndian tribe concerned shall reassume j risdiction sixty days after
publication in the Federal Register of notice of approval. If the Secre-
tary disapproves any petition under subsection (a), the Secretary shall
provide such téchnical assistance as may be mnecessary to enable the

tribe to correct any deficiency which the Secretary identified as a cause
for disapproval.

{d) Assumption of jurisdiction under this section shall not affect
any action or proceeding over which a coutt has already assumed juris-
diction, except as may be provided pursuant to any agreemerit under

section 109 of this Act. - ; ) .
Skc, 109 (a) States and Indian tribes are autherized to enter into

alation base of the tiibe, or distribution of the
Jogencous: communities or geographic areas;

States and Indian 3 X t
agreements with each other Tespecting -care -and’ custody of Indian

tribes,
reements,
25 USC 1919.

¢children and jurisdiction over-child custody proceedings, including

agreements which may provide for orderly transfer of jurisdiction on
a -case-by-case basis and agreements which -provide -for concurrent

jurisdiction between States and Indisn tribes. .
(b) Such agreements may be revoked by ‘¢ither party upon one
hundred and eighty days’ written notice to the other party. Such
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revocation shall not affect an
has already assumed jurisdi
otherwise.

Sec. 110. Where any Detitioner in an Indian child custod proceed-

mg before a State court has ‘improperly removed the child from
custody of the parent or Indian custodian or has improperly retained
custody after a visit or other temporary relinquishment of -custody,
the court shall decline jurisdiction over such petition and shall fortli,-
with return the child to his parent or Indian eustodian unless return-
ing the child to his parent or custodian would subject the child to a
substantial and immediate danger or threat of such danger. -

Skc. 111. In any case where State or Federal law applicable to &
child custody proceeding under State or Federal law provides a-
gher standard of protection to the rights of the parent or Indian
custodian of an Indian child than the rights provided under this
title, the State or Federal court shall apply the State or Federal
standard. .

Szc. 112. Nothing in this title shall be construed to prevent the emer-
gency removal of an Indian child who is a resident of or is domiciled
on a reservation, but temporarily located off the reservation, from his
parent or Indian custodian or the emergency placement of such child
in a foster home or institution, under applicable State law, in order
to prevent, imminent physical damage or harm to the child. The State
authority, official, or agency involved shall insure that the emergency
removal or placement terminates immediately when such removal

action or proceeding over which a court
ction, unless the agreement provides

92 STAT. 3075

Improper
removal of child
from custody.
25 USC-1920.

25 USC 1921.

Emergency
removal of child.
25 USC 1922.

or placement is no longer necessary to prevent imminent physical

damage or harm to the child and shall expeditiously initiate a child
custody proceeding subject to the provisions of this title, transfer
the child to the jurisdiction of the appropriate Indian tribe, or restore
the child to the parent or Indian custogian, as may be appropriate,
" Sec. 113. None of the provisions of thus title, except sections 101(a),
108, and 109, shall affect a proceeding under State Faw for foster care
placement, termination of parental rights, preadoptive placement, or
adoptive placement which was initiated or completed prior to one
hundred and eighty days after the enactment of this Act, but shall
apply to any subsequent proceeding in the same matter or subsequent
proceedings affecting the custody or placement of the same child.

TITLE IT—INDIAN CHILD AND FAMILY PROGRAMS

SEc. 201. (2) The Secretary is authorized to make grants to Indian
tribes and organizations in the establishment and operation of Indian
child and family service programs on or near reservations and in the
preparation and implementation of child welfare codes, The objective
of every Indian child and family service program shall be. to prevent
the breakup of Indian families and, in particular, to insure that the
permanent removal of an Indian child from the custody of his parent
or Indian custodian shall be s last resort. Such chi{d and family
service programs may include, but are not limited to—

(1) asystem for licensing or otherwise regulating Indian foster
and adoptive homes; i
(2) the operation and maintenance of facilities for the counsel-

ing and treatment of Indian families and for the temporary cus-
tody of Indian children;

Effective date,
25 USC 1923.

25 USC 1931,

92 STAT. 3076

42 USC 620,
1397.

Additional
services.

25 USC 1932.

Funds.
25 USC 1933.
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i i i ker and -home -coun-

ami ssistance, including homema oun

selg?r)'g f(il;l;lﬂcya;e, afterschool care, and employment, recreationa.
activities, and respite c:ta,re r;ogrs/ms' |

: ement ! ) )

% liﬁ?zéxnﬁ gyoglent ofpprofessm;nal and other trained person:

nel to assist the tribal court in the disposition of domestic relations
“and child welfare matters; . - luding bribal courh
1 training of Indians, including ]

juég)esegrlllc‘l:a;;tlgg, ai;lldsk{lsis rel%ting to child and family assistance
and7servi<ifbgir(<1)§r ;f-%sg;ram under which Indian adoptiv% chilc(l)ﬁx&
{ ea Srovided support comparable to that for Wh}1lch t! elyowriate
gxayl. i’tl))le as foster children, taking into account the gppl le)eeds °
S?;:telgstanda.rds of support for maintenance and medica ;

an 1 d advice to Indian fami-
i 1 representation, and ;
oD golll‘lr%?i;e,t:iek%a.ai, Stls:te, or Federal child custody px('ioceedg;{gti
Bhe%ﬂgis appropriated for use by the Secretary in a}c)cor 'anggnnec-
h'( gect?on may be utilized as non- ederal matcl‘gn% }s{ aorfe t%e onnee
tion ith funds provided under titles IV-B and X e Social
Soe Wg ‘Act or under any other Federal financial assistance Pthgrized
vsv%cl‘«lzll;l g:mtribute to the purpose'fﬁy vglltckl‘i:(:hrﬁl‘l;ilgz :I:i‘ s;)x:) thorined
1 use under this Act. Ths 1 y
f)% zgs?gtggzgﬁzgﬁ {(1)11;5 Act shall no}& bea gasmd ortgllz Sdie:%la]l;o;nx;a%g%
i y assi therwise authorized under V- :
glflél?ef aS%Zi:IS S‘ISS::I?I“:&; Act or any other fede(xially 12532::?1 ;I:‘a,(;girsa{x:ci
ifying for assistance under a ssisted
- purpciisgesngifntéuggliy pmr%val of foster or adoptive homef or 'lsxilrsntltgr
It)ilt‘)(;lgsr?o?,an Tndian tribe shall be deemed equivalent to licensing
apgmvg})gy’f"hsetaslteeéretary is also authorized to make ; gpts 2(;1 iﬁ[l?ld;;x&
Ezizati;ms to establish and operate off-reservation In tl%inni'ited 2nd
(;:Jgnaily service programs whichlxrég,y mch;(ii:t,ali)gitn a;gre ;,l;:d e e
1) a system for regulating, m ntaining, e
i doptive homes, including a idy
Indleai'nvf}?iséﬁrﬁx:gai adoptive children may be ;q&degssilx}:gﬁlt;
1clcl)lmparable to that for vg)xich the}tf t‘ivlgualgplx)‘gprilgtle §tate ndian
i taking into account t. ) L
fo?lt:l;)ﬁhsl&g;%r;,t for -n%a,intenanoe and medical needs 1 cervices for
o 2) the operation and maintenance of facilities anI figrv es for
c01(mse1ing and treatment of Indian families and Indian
and adoptive children; . kor and home coun-
i istance, including homemake; >
selg?% gar,;ﬂcyaraés,sffggscimol care, and employment, recreational
viti ite care;and . . -
an;tlgl’iggg(feisﬁlg:lciepresentatiogz and advice to Indian fami
iesi in child custody proceedings. ) .
S; léezgévﬂ:)e%nutﬁe 1es'(.a,blishlient, operation, and ffundsmr% ggiggdgré
child and fomily service programs, both o nd oF Fes T I
2 B -
Secret:;‘ynn;;% %%Zixf.alrz,(;n the latter Secretary is hereby autl};)xxl;lsz%%
E)(}-uscx?c}lxop;xrposes to use funds appropriatgd “frohsn:ﬂs;}; é})a:‘z%ge e
ducation, and Welfare: s
o AR e b rsuant to such agreements shall be effec-
:iux};h?;fg g,?)ntlﬁf eegggil e;,ﬁ(slpi‘; such amounts as may be provided in

advance by appropriation Acts.
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(b) Funds for the purposes of thi
cuap) Frund |t is Act may be appropriated pur-
assamended. provisions of the Act of November 2, 1921 (49 Stat. 2%8;,
EC. 204, For the purposes of sections 20 1
. = 2 i
ﬁrdr;lm‘:llr}lduin}’: shall include persons deﬁnedalilg gggtioofntgl(scglﬂ% tﬁe
ealth Care Improvement Act of 1976 (90 Stat. 1400 g40t1)e

TITLE III-RECORDKEEPING ’
s INFORMA'
AVAILABILITY, AND TIMETABLESTI‘ON

Szc. 801. (a) Any State cou teri
E . y rt entering a final d 1
Xﬁlgﬁaﬁhﬂgoadgpﬁve lacement after the date s;reeﬁaﬁrgxgilir;? tal;;1
ol i, (e Sevary wihucoyf G oo
) n as m! ;
é) a};e name and tribal affliation o? {heecr}lx?lcgs'sary to show—
2 the names and addresses of the biological p’arentS'
3 th: il(llsé!:;i ar;g ;fdresses of the adoptive parents; and
N " g in i
Wheingtii:; the izdoptgv o cjfa glbe;xg:y having files or mformation relat-
re the court records contain an ‘affidavit of the bj ic
(i);c ﬁzg;aersltshthgdthglr identity remain conﬁdentiapi,b::(flleogclgﬁ‘tpaﬁelllf
Includ thug }? avit with the other information: The Secret: 'Sha
neurs & at the confidentiality ‘of such information igmaint. a}ryds "
Suck (gn [?gng,tlon shall not be subject to the Freedom of In? ed and
" (b) Upon e e i e
) request of the adopted Indian ¢hi ’
%iﬁd};;?rlt, .tgxe a}rllopt]ve‘ ‘or foster parents of Zx:lc%llgia?eghg‘de o ot
ey e Seiary el il ek inormaton oy
¢ > el of an Indian child i ribe i i
f)l;e k?inhfii tr;lay be eligible for enrollment orI;’gll'u égtlexl%r;}il;itr;be i ¥hich
o b ilrlxe ! associated with that membership. Where 13}111zs gny ughts
xe pargntg such c¢hild contain an affidavit from the bioloe ..c;){:uments
o parents 5gq1tle.sgmg anonymity, the Secretary shall ‘ce%ltif ‘}Ezre}r:t
Indlian ch an(sl oxgh eel,' Zvi};g;?n tS}tlz'mforrfnation warrants, that they chilfi’:
) g - * b n
meéx; ;I:;g;r {,th criteria establisllulg(iéb; sgtlilt}tlr?{)lgltle the Shild to envoll-
DS 202 ] %hm one hundred and eighty days after the enact
this Act, Secretary shall promulgate such rules and . n1len=t o
Y e necessary to carry out the provisions of this Acte guistions

92 STAT. 3077

25 USC 13.

25 USC 1934.
25 USC 1603.

Final decree,
mfgrmation to be
included.

25 USC 1951.

Effective date.
Rules and
regulations.
25 USC 1952.

92 STAT. 3078

Day schools.
25 USC 1961.

Report to
congressional
committees.

Copies to each

State.
25 USC 1962.

25 USC 1963.
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TITLE IV—MISCELLANEOUS

Sro. 401.(a) It is the sense of Congress that the absence of locally
convenient day schools may contribute to the breakup of Indian
families.

(b) The Secretary is authorized and directed to prepare, in consulta-
tion with appropriite agencies in the Department of Health, Educa-
tion, and Welfare, a report on the feasibility of providing Indian
children with schools located near their homes, and to submit such
report to the Select Committee on Indian A ffairs of the United States
Senate and the Committee on Interior and Insular Affairs of tie
TUnited States House of Representatives within two years from the
date of this Act. In developing this report the Secretary shall give
particular consideration to the provision of educational facilities for
children in the elementary grades.

Sgc. 402, Within sixty days after enactment of this Act, the Sec-
retary shall send to the Governor. chief justice of the highest court of

appeal, and the attorney general of each State a copy of this Act,
together with committee reports and an explanation of the provisions
of this Act.

Skc. 403. If any provision of this Act or the applicability thereof
is held invalid, the remaining provisions of this Act shall not be affected

thereby.
Approved November 8, 1978.

LEGISLATIVE HISTORY:

HOUSE REPORT No. 95-1386, accompanying HR. 12533 (Comm. on Interior and
Insular Affairs). :
SENATE REPORT No. 95-597 (Comm. on Indian Affairs).

CONGRESSIONAL RECORD:
Vol. 123 (1978): Nov. 4, considered and passed Senate.
Vol. 124 (1978): Oct. 14, H.R. 12533 cousidered and passed House; passage
vacated, and S. 1214, amended, passed in lieu.
Qct. 15, Senate concurred in House amendments.
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DRANIEL K., INOUYE, HAWATE wiLLiaM
L 3, COHEN, MAINE
DENMNIS DECONGIN, ARIZ. MARK ©. HATFIELD, ORKD,

MAX L. RICHTMAN, SYAFE DIRECTOR

WVlnifed Diafes . Denale

SELECT COMMITTEE OM INDIAN AFFAIRS
WASHINGTON, D.C. 20510

June 28, -1980

MEMORANDUM

To: John Melcher, Chairman
From: Peter Taylor, Spec. Zounsel
Subj:

Oversight hearings onm Indian Child Welfare Act

The Indian Child Welfare Act was enacted into law

. o .
ovember 8, 1978. The jurisdictional provisions of the Act

£ .
ook effect in May of 1979 and have now been in effect a little

more t
han one year. For the most -part it appears the Act has

be i d i
en well received by both tribal and state authorities although

so0
me bugs have been encountered and a.few challenges to the

c : s ;
onstitutionality of the Act have been made -- unsuccessfully

to date.

The primaxy problem areas are in the funding of tribal

family support and child velfare programs

There are two basic
problems: (1) Adequacy of the funds appropriated in FY '80 and

s - v
ought in FY '81, and (2) the manner -in which the B.I.A. distri-

buted the FY '80 funds among the tribes,

B.I.A. disbursement of FY '80 funds.

L}
In FY '80 Congress earmarked $5.5 million for implemen-

tai s N

aion of the new Indian Chila Welfare Act {ICWA). These funds

were distributed to tribes, urban Indian organizations, and off
R -

rese i i ]
rvation groups in the form of grants, The principal problem

is t i
hat in determining the amount of funds to be awarded grang

applicants, the Bureau used a "formula" based on g $15,000 ba
R se

e R .
per applicant plus a per capita‘add-on based on a ratio of the

13

number of people to be served calculated against the number

of people to be served nationwide. An initial screening pfucess
was employed which culled out 90 applications as unsuitable for
funding. Out of 247 applications filed, 157 were approved. How-

ever, after this initial screening process no effort was made

to distinguish between the nature or quality of the grant proposals.

The formula was simply applied and awards made on that pasis. The
result was that many tribes of groups with ongoing child welfare
programs or who submitted comprehensive child welfare programs
received no more than those tribes or groups who sought oaly a
planning grant, i.e., approximately $15,000. Thus the Yakiﬁa
tribe, the Crow tribe, and the Ft. Belknap Indian Community
received only the minimum $15,000 grant. The Navajo tribe received
only $45,000.

A second problem with the formula funding is that the
$15,000 base does not consider the client population to be served.
Thus, at Sault St. Marie, Michigan, three grant applications were
received in apparent competition with each other, yet each got the
minimum $15,000. Consortium of tribes and villages from California
and Alaska received disproporticmately high funding because they
were comprised of numerous very small communities. Each tribe
or village in the consortium was apparently counted in at $15,000
each. States or areas with larger tribes such as Billings, ‘Montana;
Aberdeen, South Dakota; and Phoenix, Arizomna received commensurately
less.

The formula funding approach was designed to eliminate
complaints of favoritism. While this may be a problem. it is clearx
that the formula funding approach is unworkable and should either

be junked entirely or radically redesigned for nse in FY '81.

69-083 0 - 80 -~ 2
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FY '81 budget proposal.

The B.I.A. FY "81 budget estimate for General Assistance,
the program category from which funds for child welfare programs
are d;awn, is questionable on two grounds: (1) it appears to
under state the service population or "ease lo;d". and 22) it
appears to under state or distort the "unit cost" per child éer
month.

It must be remembered that the Indian Child Wélfare Act
was enacted in November of 1978 when the FY '79 budget was
already in place. The ICWA expanded the traditional program
functions which could be undertaken with appropriated funds
and it also expanded the B.I.A. service population from children
and families "on or near" Indian reservations to u?ban and off—v
reservation organizations and Indian tribes and groups such )
as terminated tribes included within the coverage of the Indian

Health Care Improvement Act.

Despite this fact, the E.I1.A. budget from FY '79 to

FY '81 sh {1
ows (1) no expansion of population to be served, and
) >

\ , :
(2) a decrease of unit costs per child served. The following

£i
gures are taken from the B.I.A. budget presentation for

FY '80 and FY "81:

Fundi H
ng levels FY 1979 FY 1980 FY 1981
Weléare Gzants ($ in thousands)
e s
Ch:;gaWEQE:;:tance $z§,101.0 51,101.0 53,356.0
On-~Geing Child Weilfare B:Zgg:g 1;:;38-0 11.190:9
Child Welfare Grants e 2‘500‘2 _;—;———_
ce- N . »300.0°
$68,491.0 70,991.0 73,846,0

The 1 1 i
e increase in the child welfare grant is made up by the transfer
" :
of the "on~going child welfare" line item of $3.800.0 Both the& 1980
bud i
get and the 1981 budget are premised on a "case load" constant with

tha t i
t of the FY '79 budget. This despité enactment of the ICWA.
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Case load: FY '79 FY '80 FY '81
CW Children per month 3,300 3,300 . 5,300
Unit costs: o ". 
343.18 343.18 - 282.57

CW= § per child per month

These figures seem inexplicable. 'The case load remains constant

The unit

with the case load figure pefore enactment of the ICWA.

cost actually decreases by $60.61 for 1981, A partiai:eiﬁlanation

for this abberation lies in the fact that part of the costs of

education of handicapped children ($2.4 million) was-shifted-to

the Education budget. However, in both the FY '80 and FY 8L

budgets the Bureau justifies increases in the General Assistance
funds on the grounds that increases in.state standards will result

in higher costs. o

The FY '81 budget proposal states: "'The child welfare caseload

has remained relatively constant for the past few years, ‘and ;there

is no projected caseload increase for FY '81." In the facetof

157 grant applications, many of which were directed to :$15,000

planning grants, this statement of the B.I.A. simply cannot be true.

Projection for FY ‘813

Tribes and Indian organizations can derive funds for~opérétion

of child welfare programs through two sourcesi (1) child welfare

grants under the ICWA, ~and -(2) contracts with the BYI.A.{under

P.L. 93-638. Unless the funding level for the grants program.is

increased substantially and/or the formula allocation abandomed,
the primary delivery vehicle for FY '81 will continue te EévPL 638
contracts at roughly the same level as presently exists. “Alaska

rimary beneficiaries of the ' TCWA.

and California will be the p
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DEPARTMENT OF THE INTERIOR
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same Indian child custody disputes, the
tribe may obtain exclusive iurisdiction.
If a state is asserting exclusive
jurisdiction, the tribe may take over all
jurisdiction or simply obtan mnsdmhon
with the state. Additi

the proper court. A “clear and definite”

. description of the boundaries will

suffice for that purpese.

(8) Several commenters objected to
the use of the term “judicial system”
b it could be d to be not

25CFRPart 13

Tribat Re of Jurisdi
Over Child Custody Proceedlngs
July 24, 1978,

AGENCY: Bureau of Indian Affaxrs.
AcTioN; Final rule.

summary: The Bureau of Indian Affairs-
is adding a new part to its regulations to
establish procedures by which an Indian
tribe may reassume jurisdiction over
Irdian child custody proceedings as
suthorized by the Indian Child Welfare
Act, Pub. L. 95-608, 92 StaL 3069, 25
U.5.C. 1918,

a tribe may reassume partial jurtadiction
limited to only certain types of cases.
For example, it could take i .

as broad as the definition of “tribal
court" in 25 U S.C. 1903[12]. which

over only a portion of its former
reservation area or only over cases
referred to it by state courts as
authorized under 25 U.S,C. 1918(2).

{3} In résponse to @ comment, specific
reference 1s made to Okiahoma to
reflect the intent of Congress, which is
clearly stated in the legislative hxs!ory.

be

bodyofa
tribe whu:h is vested with authority over
child custody proceedmgs "The use of
the term “adjudicate” was considered
objectionable for the same reason. The
finai ruies have been revised in light of
these comments by referring to a.tribal
court as defined in 25 U.5.C, 1903(32)"
ral}‘xer'!han a )udxcxal system” and

that the right to
available to Oklahoma tribes.
(9), A comment mal a spemﬁc N
be

5

paTe: This rule
August 30, 1979.

FOR FURTHER INFORMATION CONTACT:
David Etheridge, Office of the Solicitor,
Division of Indian Affairs, Department .

. of the Inderior, 18th and C Streets, NW.,

‘Washington, D.C. 20240; (202) 343-6967.
SUPPLEMENTARY INFORMATION: The
authority for issuing these regilations is
contained in 25 U.8,C. 1952 and 209 DM.
8:This néw part was published as

smups of tribes to join togelher so they
can pool resolrces to develop a feasible
plan for of jurisdiction has

the phrase“’adjudi child
custody disputes” with “exercise
)unsdlctmn over Indian child custody
matters."
(9) Soma commenters said they -
thoucht the phrase “persons with a

been adopted as subsection {c). The Act
places no restrictions on how tribes
organize to assume jurisdiction so long

as the final resuit is a feasible pian. The, -

consortium approach has aheady been
successfully used-by tribes in'the
Norlhwes! and in Nevada, Unaer such

proposed rules on April 23, 1979, 44 FR
23942, The comment pericd on the
proposed rales closed en May 23, 1979,
Comumients were reviewed and
considered and changes were made
where appropriate.

A. Changes made due to.comments
received

response to-comments urging additional
clarification to assure that tribes may
reassume jurisdiction without -

their legal that
they already had such jurisdiction. One
federat district court has ruled that
Public Law.83-280 did not depnve tribes

of i ion,. but merely

a sicgle court may be
desmm!ed by several tribes as their
tribal court.

{5) Intesponse to a

interest in a.child custody
proceeding.” which was used to
describé those persons whio would be
able to ascertain from the tribe whether
a particular child is a member or eligible
for membership, is foo vague.
Accardmgly, that phrase has been
changed to “a participant in an Indian
child custody procesding.”

{10) One commenter pointed ont that
some mbes operate without any.

provision hias been made for fand or

" commuaities that soyube \‘eservahon

or other form of governing
documenh Accordingly, the words “if
any"’ > have been addea after the phrase

status after ion of
New subsection (e) states that such land
or communities automatically become
subject to tribal jurisdiction uniess the
petition for reassumption spectfically
states that it does not apply to lands'or
communities that subsequently. acquire
reservation status.

{6} Section 13.11 has heen mod\ﬁed to

or olher govermng,

document,”

(11} Comaments were also made
regarding the requirement that the plen.
provide mformation corcerning court
funiding, These objections were based on
concern that an impasse might develop
in which fundifig would be contingent on.
xeassumpuon of mrxsdmhun anr]

of §

delete fori

concerning the reservation when a tribe
wnshes to assume only referral

concurrent junisdiction on the state.
Confederated-Tribes of the Colville
Reservation vs. Beck, C-78-78 (E/D,
Wash, D 13,1978): Additionall

under 25 U.S.C. 1911(b):
Such information is not needéd for
referral jurisdiction since that
lumsdlcﬁon is not dependent on

disputes continue to exist over whether
particular statutes authorizing the sale
of certain tribal lands had the effect of ...
ing to the state jurisdiction over

those iands that are sold. See e.g.,
United States vs. Juvenile, 453 F. Supp.
1171 (D. S. D. 1978}

(2) Section 13.1 has also been
modxﬁed to reflect the vanely of

by the Indian Chxld Welfare Act. Whers
both the tribe and the state currently
assert or exercise jurisdiction over the

vl

or ile'on a reservation. '
{7) A comment that the phrase “clear

and definite” be substituted for the word

“legal” in referring to the description of
the reservation has been adopted.
Commenters objected that some tribes
may have difficuity meeting the
lequu'emems of preparing a *legal
description” of the boundaries. The
purpose of this requirement is simply to
mform the public and government
officiais what territory is subject to

- tribal jurisdiction so that uncertainty
over this issue will not delay the
resolution of child custody matters by

- territory. In part, these objections arise

" "arriving at precise. figures. Accordmgly

% permit estimates where necessary;

on funding. ¥f funds will become
available when the'tribe reassumes .
jurisdiction, those funds may be listed in
the plan. This provision has been

" modified to make it clear lhatsuch—

funds may be'incinded, This;

requirement has been retained be:ause

availability of furiding to 1mplemem the
plania an

element of feasibility.

{12) Some commenters aiso cbjected: -
to the requirement that the pian state .-
how many tribai menibers there are and
how many Indians live on the affected

due to difficuity some tribes may have in:

these p ions have been

{13) One commenter pointed ouf th
the number residing on a trib
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reservation is irreievant if the tribe is:.~.-
petitiomng onty for referral jurisdiction.: .

Thereiore, the reguirement far that
information, for referral furisdiction -

only, has been deleted. The requirement -

that information be provided concermng
the number of persons that will become
sabiect to the tribe’s juniadiction and the
number of child custody cases expected,
has been retained because it is needed
to evaluate whether the pianis - -
adeguate. Population 1s one of the
specific factors listed by Congress as
appropniate for consideration irt making
a ieasibility determination, See 25 U.S.C.
1918(b)(ii1)., .

{14) Many biected to the.

as defined in 25 1.5:C. 1903(12),” to- ...
assure that {ribes have as much freedom
as ible i1 establishi

(17} One commenter abjected to
paragraph. (a)($) requiring a tribe lo have
avaijlable support services for any child
who must be ren:cved from the parents
as it impuses a haavy burden on tribes
since wst one severely. nandicapped
child may require exiraordinary
assistance, the availability of which'the
tribe may not be able to establish in
advance. This provision has been
modified to requre only that support.
services be available for.most children.
Tribes, like states, can maxe special
art when 1y difficult

requirement for a description. of support
services that will be available to. ihe
ribe or tribes when jurisdiction is
reassumed. Some feared that the Bureau
wou!d_omy cousider those resources
normeily employed by traditional social
service and would not id
special non-institutionat resources
available uniguely to the tribe. This
on Has baen modifisd to nake it -
i such a nanrow consiruction of
ervices” is not dtended.
also concern expressed that
ovision nught effectively preciude
poorer tribes fron reassuming .
it ke listing of support
sey 12y Include any services
avi : {0 the tiibe regardiess of who
rites thern, The sesiion has
te wake this

me obiigations lowardsIndians
residing within their borders as they
have to other citizens under the
Fourtzenth Amendment to e United
tates Conslitition. Sorie state services,
however, may become fess available

cases anise. There will be no
requirement for an advance showing
that fauilities are available for the most
severe problems. Also, in response to
comments, paragraph (2){5} kas been
revised fo require only that services bé
in place by the time of reassumption.
They need not be m piace before that
- time.

{18) Paragraph {a){5) has been
muodified to require only that a
procedure be established for.identifying
persons who will be subject to the
tribe’s mrisdiction rather {fian for
identifying all tribal niembers. The Act
contemplates Usal jusisdiction may e
reassumed, if the tribe wishes, only Gver
a portion of the totat membership éf 1h
tribe. Where the re: i
uriediction is s
needed only to jden
or persons eligible lor membership who
will became subiect to tribal ..
furisdiction. AN

{19) Upon the recommendation of one
commenter, a new subsection (b) kas.
heen added specifically praviding for -

by the D

-after fon of jur simply
because tribal courts Jack the
trisdiction that many state courts have
to compel state agencies to provide
support services. If ption of

b t to a tribe

that may wish to-reassume partial

turisdiction if it isunable ta develop a

feasible plan for total reassumption of
i, h "

lurisdiction creates a problem in this
regard, the tribal pian should state how
the tribe plans to deal with it.
{15} A nuniber of comments were
recewed concerning the requirement in
) §13.12 that the affected territory must
have been previously subject to tribal
junisdiction. Commenters pointed out
that such 2 requirement would exciude
lands and commusities that-acquired
reservation status after passage of
leg}slaqon giving the state jurisdiction.
This subsection has been revised to
require only that the land be a
reservation-as defined in'the Act dnd
that it be presentiy occupied by the
tribe.
{16} Paragraph (a)(4) has been
modified by using the terni “tribal court,

“made to provide foran

e also
provides for Departmental assistance in
negotiating agreemenis with the state
vnder 25 U.8.C, 1919,

{20} In responseto comments on
§ 13.14(b) copies of the notice of
reassumption of urisdiction will be sent
to the governor and the highest court in
the stalé as well as the attorney general
of the uffected state or states to improve..
the likelihood that ell dffected state:
agencies are'informed of the changg in

" jurisdiction.

final for the Department and reviewable
in the federal cout. o

B. Chonges not adopted -

- (1} Some commenters objected to
requiriug the citation of the statule or
statules which have provided the basis
for slate assertion of jurisdiction. The
objection is based on concern that
citation of such a statule might be
construed as an admission that state
assertion of {urisdiction was legally
authorized. The language of this
requirement iag been modified to make
it more clear that it is the state—not
necessarily the tribe—twhich asserts that
a particuiar statute granted the state
Turisdiction. This requirement has been”
reta:ned because it is good legislative
practice to know widt statates may be
affectzd when taking action that may
result in their effective repeal. - :

_ {2) One commenter recommended
language to the effect that these
Tegulations establish the right of tribes

to reassume furisdiction. This

snnt been agopted
beczuse it is the statute—not tizese
regulations—which establishes that ~~—
right. The reguiations meraty provide a -
fure by which a tribe can exercise
ht established in the statute,

fur 1stead of “renssumption of
adopled,

has n

o
d by the Act and it would be
1ccessarily confusing to use a
different teom in'the regiiations, The
concem of the corrmenter that the term
“res tion” might implicit} 5
that the reservation of 2 petitioning tribe
- has ever been subiect ta exclusive state -
lurisdiction is effectively answered by
the explicit language of the section. A
tribe need not admit that a state actually'
hag turisdiction. A petition may be. filed
if a state has been asserting jurisdiction,
regurdlessof whether such assertion i§
valid.

(4).A comment that the regulations
provide that tribés may regain
iurisdiction tost because of a federai
adjudication has not been adopted.”
Section 108 of the Act authorizes

ion only when furi
been conferred on.
law. Strictty speaki
conferred on a gtate through court
decisions. The decisions simply

U

jon has

20 In io on
§ 13.15 responsibility for the initial B
decision has been shifted from the -

y to the Assistant § y—
Indian Affairs. This change has been

that a certain Jaw has caused a

transfer in jurisdiction:

. {5 Aqoxpmem that reassumption
include jurisdiction over child welfare

- services and investigative and

appeal belore a decision is made that is

prev ¢ inters inthe hothes of -
Indian children has aiso not been

- 45094
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adopted. The Act only authorizes
reassumption over child custody.
proceedings. It is not the intent of the
Act to exclude anyone from providing
services to Indian families. It is only .
when such services may invojve placing
the child with someone other than his or
her parents or Indian custodian that the
Act becomes invoived, Where -
jurisdiction is reassumed, social service
 agencies must comply with the
requirements of a tribal court—not a

“state court—when placing a child.
R 1

benefits of the Act and will impose only
a minimal burden on the tribe.

{9) Some commenters recommended
that the Bureau accept without question
a tribat governing body's conclusion that

when the custody of specific Indian
children is being decided by the-court. .
(10} Some commenters also abjected
to requesting a copy of any tribial .
oidinances of court rules establishing -
dures for ing child custody

the tribe has d itto

jurisdiction over Indian child custody
matters. Under 25 U.S.C. 1918, the
Secretary is to determine whether the
exercise of jurisdiction is feasible. The-
exercise of such jurisdiction by an entity
that has not been authorized by the tribe
to exercise it is clearly not.feasible. It
has been & ding gt al

(6} One
to the amount of information requested
on the ground that it discnminal‘e_s

principle on the part of the Department
of the Intenior that the Indian tribes are

against tribes that have been
to state jurisdiction since those tribes
already exercising jurisdiction are not
required to provide similar information.

P dtot their own
governing documents, Consequently,
when this Department is called upon to
dscide an issue that requires the
inter jon of tribat governing

Most of the i
have been retained because such _
“discrimination” is mandated by the
statute, Under 25 U.8.C. 1918 those
tribes that wish to Teassume jurisdiction
are required to submit a “suitable plan
to exereise such jurisdiction” and the
Secretary is ta determine the B
“feasibility” of the ptan. Congress has

no similar requs ts on .
tribes alteady exerctsing Indian child
custody jurtsdiction.

frabive
regulation: cific as io which
entity is thie "goveming body” of a tribe.
The regulations canng! be mare spe
because thie internal orgamzation G
from tribe to tribe.

(8) One commenter objected to the
requirement that the tribe establish @
proeedure for determining whoisa.. ’
member of a tribe on the grounds that it
is the obligation of the parties and the
court to make thatdetermination. This
recommendation has not been adopted.
A method of determining membership
was one of thé items specifically listed
in 25 U.S.C. 1518{b} as'a factor the

'y may consider in d
the feasibility of a vian. 1t is true that
the legal burden for determimng
whether the Act applies to a particular
child is on thé parties.and the court.
‘Fhis provision does not change that
burden. It merely asks that the tribe

documents, it will give great weight to
any mterpretation of those documents.
made by an appropriate tribal fornm.
However, the Department is not
necessarily bound thereby. The'
Secretary cannot accept or-acquiesce to
a tribal interpretation which is so-
arbitrary or unreasonable that its
application would constitute a violation
of the right to due process. See Letter
ision of Forrest I. Gerard, Assistant
ary for Indian A , dated
August 28, 1978, 5 Indian Law Reporter
H~17, 18 1878 Exercise of jurisdiction
by an entity not authorized to exercise it
would constituta a violation o the right
to due process. Accordingly, the
requirement of a citation to the
provision in the tribal constitution-or
other governing document, ifany, that "
authorizes the governing body to
exercise jurisdiction over Indian child
custody matters has been retained so
the Department will have the :
information it needs in order to make
the d ion of feasibility The

jurisdicti of jurisdiction by a
tribe that has not thought through how it
is going to handlé the cases that come to
it cannot be said to be feasible. The

most basic element of due’ process is the -
existence of a procédure on which the
parties o a dispute can rely as the basis
for their rights. Accordingly this- '
requirement hag been retained.

{11}'A number of commenters
objected to the requirement that the
tribai court that is established be
capable of deciding child custody
matters in @ manner that meets the
requirements of the Irdian Civil Rights
Act. One commenter argued that after.
the Supreme Court’s decision 1n Santa
Clara Pueblo vs. Martinez, 438 U.S. 49
(1978}, the question of how the Indtan
Civil Rights Act applies to tribal
government activities should be ieft
exclusively to the tribe. In footnote 22
the Court in Martinez specifically noted
that it may be appropriate to consider
Indian Civil Rights Act issues when the
Department exercises its approval

authority. This Department will not
exercise its approval power in a manaer
that authorizes violations of civil rights,
A plan that does not provide for
exercise of jurisdictionin & manaer that
protects rights guaranteed under the -
Indian Civil Rights Act i not a feasible
plan as required by the Indian Child
Welfare Act. v

{12) One commentér recommended
that a teibe only berequired to show
that it is able to establish the necessary
support services, This recommendation
has not been adopted. Services should
be available at least by the time

occurs, Such seivices need

tribal governing body’s conclusion on

that point will be given great weight and

will be upneld if its interpretation is not
arbitrary or urireasonable. If the tribal
eiectorate wishes its governing body to
exerctse such authority despite the.
Department's conclusion that its

constitution or governing document does -

ot ize the governing body to do

have a procedure for ing'with
the ‘court or the parties in meeting their”
burden, Since the tribe is in the best "
position to know who its own members
are, it seems reasonable to ask itto

cooperate in that respect. Because of the

special needs of childreq, promptaess
and certainty are more important i’

child éustedy proceedings than they are

in most other litigation, Tribal
cooperation 1n this respect will help -~
assure that it members receive the

so, the constitution or governing
document can be amended. Nori-tribal
courts are sometimes called.upon to
interpret tribal laws, See e.g,,'Queclian
Tribe of Indians vs. Rowe, 531 F.'2d 408
(9th Cir. 1978¥; Confederated Tribes of
the Colville Indian Reservationvs.
Washington, 591 F. 2d 89 {9th Cir. 1979},
Clarification of the:governing body's
authority pnior'to reassumption of '

- jurisdiction will avoid delays {ater o

not be organized in the same fashion as
services from traditional social services .
agencies, Such services need not be
funded or controlled by the tribe. Al
that is necessary is that they. be -
available: . .
(13} One commenter recommended
that reassumption of jurisdiction not be~
approved uniess the tribe could show “_*
that it is in “the best interests of
children” that jurisdiction would b
reassumed. Such:a standard ig nat
authorized by the Act. The Act oniy
reditires that tribal] jurisdiction be"
“feasible”—not that it necessarily be"”
shown to be better for the children. th
state jurisdiction: Although the finding
in the Act indicate that Congress:;
believes tribal jurtsdiction will, in mi
cases, be better for Indian children]
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did not require that each tribes.- -
reassuming pirisdiction prove that point.
Stales are not dened junsdiction over
child custody matlers relating to their.
residents gimply because a neighboring
state could handle the cases better..
Tribes should not be required to

with neighboning jurisdi

Sec. ” i N

13.12 Critena for approvei of reassumption
pelilions.

13,13 Technicalassistance prior io
pelitioning. e

13.34  Secretarial review procedure.

13.15 Administrative appeats.

13.36 ' Techmcal sssistance after =~

any more than states are.

(14} A recommendation that-
paragraph (a)(4) be modified to define in
precise terms what is meant by “the
requirements of the Indian Civil Rights
Act” has hot been adopted because it -
would be virtually impossible.to do so in
sufficiently complete fushion. The most
impartant requirement of thal Act in this
contexi is the due process provision, -
which requires {hat disputes be handled
in @ manner that is fair. An effort to .
define “faivness” in detail would tend to
unnecessarily restrict tribal options. The
Department will look for guidance on
that issue to the existing body of
caselaw defining what “due process” or
“fairness” means in specific sitvations,

{151 One commenter objected to the
requirament in'§ 23.14 for Federal
Ragister publication of the fact that a
tion has been received prior to
taki tion an the petition, The
er argued that publication
izce on Iribes an undue burden
aving to respond to adverse
comnzents on their patitions: The
purpose of publication is not to solicit
comments but to give the public and
affected officials and agencies some -
advance notice that a change in
jurisdiction may be comning. Althought
co

Authority: 25 U.8.C. 1952, .

Subpart A—~Purpose
§13.1 - Purpose,

{a] The regulations of this part
eslablish the procedures by which an
indian tribe that occupies a reservation
as defined in 25 U.S.C. § 1903(10) over
which a state asserts any jurisdiction
pursuant to the provisions. of the Act of
August 15, 1953 (67 Stal. 588) Pub. L. 83—
280, or pursuant to any other federal law
(including any special federal Jaw
applicable onty to a tribe or tribes in
Oklshoma), may reassume jursdiction -
over Indian ¢child custody proceedings
as authorized by the Indian Child
Welfare Act, Pub. L. 95-608, 92 Stat.
3069, 25 U.S.C. § 1918.

(! servations there are
dispuies concerning whelher certain
federal statutes have subjected Indian
child custady proceadings to state

any such

on d sfale is
exciusive of tyibal jurisdiction. Tribes
Iocated on those reservations may wish
1o exercise exclusive yrisdiction or
other jurisdiction currently ised by

reservation as defined in 25 U1.8.C. .
§ 1903(10} also bacomes subject to iribal
wnsdiction over indian child castody
matters, -

Subpart B--Reassumption

§13.11 Contents of reassumption
petitions, .

{a) Each petition to reassume *
Jurisdiction over Indian child custody
pr ings and the g plan
shall.contaun, where available, the
following information in sufficient detail
to permit the Secretary to determine
whether rezssumntion is feasible:

(1) Full name, address and teléphone
number of the petitioning tribe or tribes.

{2) A resolution by the tribat
govermng body supporting the petition
&nd pian, If the territory invoived is .
occupied by more than one tribe and
tirisdiction is o be reassumed over all
Indiang {ding in the terrifory, the
governing body of each tribe invoived
must adopt such a resolution. A.tribs ™
that shures territory with another tribe
or tribes may resssume junisdiction only
over jts own members without oblaining
ihe consent «f ihe other tribe or iribes.
Where a group of tribes form
consortium to reassume un:
rody of cach |

Liuil @ resofui
{3] The nroposed date on which

tion, the

stinfated (otal number of
rs 1a the petitioning tribe or .

the state without the necessity of - ’
engaging in protracted litigation, The

“will not be solicited, any that
are volunteered will be considered and

C in this part aiso permit such
tribes to secure.unquestioned exciusive,

made available-to the petiti tribe
or tribes. The pnimary author of this
document is David Etheridge, Office of
the Solicitor, Depariment of the Interior;
(202} 343-6967.

Note—The Depaitment of the Interior bas
determined that this document is nota *
significant rule and does not require a
regulatory analysis under Executive Order
12044 end 43 CFR Part 14, ..

Subchapter B, Chapter 1, of title 25 of
the Code of Federal Regulations is
amended by adding & new Part 13,
reading as follows;

- PART 13—TRIBAL REASSUMPTION
OF JURISDICTION OVER CHILD
. CUSTODY PROCEEDINGS

Subpart A~Purpose

Sec.
3.1 Purpose.

Subpart B—Reassumption

petitions.

or partial jurisdiction over
Indian child custody matters without
relinquishing their ciaim that no federai
statute had ever deprived them of that
jurisdiction.

(c) Some tribes may wish fo jomn
together In a consortium to establish a
single entily that will exercise
junsdiction over all their members
located on the reservations of tribes
participating in the consortium. These
regulations also provide a procedure by
which tribes may reassunie jurisdiction
through such a consortium.

_ [dY These reguiations also provide for
limited reassumptions nciuding
junsdiction restricted to cases
transferred from state courts vnder 25
U.S.C. § 1911(b) and jurisdiction over
limited geographicai areas.

(e) Unless the petition for
reassumption specifically states
otherwise, where a tribe reassumes
jurisdiction over the reservation it

tribes, together with an explanation of

how the number was estimated.

_ (5) Current critena for meémbership in

the tribe or.ixibes.:. .

(6) Explanation of procedure by which
a participant in-an Indien child custady
P ding may d i hether a
particular iidividual is a member 6f a
petitioning tribe, -

(7). Citation to provision in tribai
constitution or similar governing
document, if any, that authorizes the
tribal governing body to-exarcise
jurisdiction over Indian child custady
matlers, ’

_ {8) Description of the tribai court ag
defined in 25 U.5.C, §1903{12) that hus
been or will be establishéd to exeréise
junsdiction over Indian child cusiody
matters. The description shall inciude an
organization chart and budget for the
court. The source and amount of non-.-
tribal funds that will be used to fund the
court shall be identified. Funds that will’
become available oniy whes the tribe
T iction may be include

{9) Copy of any tribal ordinances or
tribal court ruies establishing

any fand or

3311 Confents of

cupied by that kibe which
subsequently acquires the status of

procedures or ruies for the exercise of
jurisdiction over child custody matters.
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(4] A tribai court, as défined in 25

-{10} Description of child and family s peen established or

support services that will be gya_ilable to USC.
the tribe or tribes when wrisdiction
reassumed. Such services mcxudg any
resource to maintain family slabghty or
provide suppo{rl f?r an Indian C‘}‘l'lld u;f N
ce of a fami g g ;
:fl:‘el:igz’?:" not they are the typeof * * Rights Act, 25 USGC.1302 o
-getvices traditionally empioyed by . . ® Child care services s}xfﬁcxenl o
social services agencies. The description o0y 1ho needs of most childten tgef
shall include not only those resources of tribai court finds must be remove r?rg
the tribe itseif, but also any stale or.w patental custody are available or lel ﬁfe

and that tribal court will be aple to
exercise junsdiction over Indian child
custody matters in a manner lhaf r{\ee!s
L i of the Indian Civil

§1i3.14 Secretarial review procedure.

(a) Upon receipt of the petition, the

i i} cretary—-Indian Affairs
will be established before reassumption ?}f:;lsé::‘:; eSe‘:.’rge ;{Jblished Sl
Federal Register a notice stating that the
petition has been received and is under -
review and that if may be mspegledrand
copied at the Bureau agency uffx‘ce that..
serves the petitioning tribe or tribes. .

(1) No finat action shall be taken until

45 days after the petition has been
. received, -

{11) Estimate of the number of child established a procedure for ciearly
custody cases expeated during & veat, identifying persons who will be supiect
together with an explanation of how the fo-the arisdistion of th'e *}'“{9 or ibes
numoeéwasi ers uma:‘ig:ﬂ agreements upon reassumption of |uljxs‘dlct|on.

Of an; . ance
wi[l}xz;tarng otherytrﬂ;es.or nan-[;;gian pr(ol:r]i :Iife:ihl:;et%:nl;f;:e:zstl: o ibe to
lccatl gov:‘rax:\;;:: ts refating 1o chi correct any deficiency hx:g_xich X;airs s

1810 3 ¢ = an
¢ (b} Ify the petition is for 1ur_isqich'und . ﬁisx:;tg:; :C:Eé:;y-.; P dlisappmmg 2
use] "anlire:eralfi ul?os:rli?xuon e petition for reassumption of exclusive
25 U.S.C. 1011(b), the following . o for e .

(2) Notice that a petition has been
" + shall be publish

" federal resg that will ilable at the time of b ved shall b d in the
fe jon of P ?

. be available after o - jurisdiction; and . Federal Register no later than 75 days
jurisdiction. (6) The tribe or tribes have after the petition has been received.

(3} Notice that a petition has been
approved shall be pub.]xsk}Ed ona date
requested by the petitioning tribe or
within 75 days after the petition has
been received—whichever is later.

(b} Notice of approvel shall include a
clear and definite descrption of the
territory presently subject to the
reassumption of jurisdiction and shall

date on which the
e o effective. A copy

in the 1 1
tition andsp’;:g-also be eliminating entirely suc}; Srol:l%r:. :;kr\xz a
etiti . 1 lem,
: ) o ot Shons base Stilutes S:sl‘:si‘;il?tglbeerfg ‘;Zzlefl wheatever
i based its n e 1 h A
st :"Vh“;hf %:;:«ti?é‘tzig:iver Indian partial jurisdiction as uroylded in25
a}s;;;r ‘z:lod' matters. U.8.C. 1918(b} that is feasible and i
° 2) élear aynd definite. descrintion of desired by the tribe. !ndltée Q%lfmmu e,
thg territory over which jurisdiction will ~ the Bureay, 1{ m“:‘t:"sl(lea"sils [( ;;;e cibeto
be reassumed logether with a stalement coz“.cern:odat;tz;e:m \:ith Line wive
i enter inf e ¥
°f"h9 siee of the lemlory in squere states regarding the care and custody of
e Indian children and junsdiction over

If & statute upon which the state i i d ‘
batjgs its-assertion of jurisdiction Is a Indian child custody proceedings,

land defini i reements which may
fus land statute, a ciear and definite mclufimg agr
ers:::lrlil;tion of the reservation provide tor the orderiy transfer of

:)i the notice shall immediately be sent
to the petilioning tribe and to the
attorney general, govemor and highest
court of the alfected state or stales.

{c} Reasons for disapproval _of a
petition shall be sent immediately to the
petitioning tribe or tribes.

{d} When & petition has been
disapproved a tribe or tribes may
repotition after toking action to
overcome the deficiencies of the first
petition,

§13.15 Administeative appeais.
The decision of the Assistant:
Indi
Yy

i ish di tiibe ona by
that will be blished for  juri to the a5 g
i i 4 provide
es indian Child Welfare case basis or agreements whic i
;;\l‘t;pos?s ofthosn for concurrent jurisdiction between the

{4) Estimated total number of Indian state apd the Indian tribe.
children residing in the affected territory

together with an explanation of how the - § 1313 Technical assistance priof to

Affairs may ne"

ppealed under procedure blished
in 43 CPR 4.350-4.369..
§13.16 Technicai assistance after
disapproval. e R

If a petition 1s disapproved, the =~
Bureau shall immediately offer technical
i to the tribal goverming body

etitioning. .
mimbet was gstimates . i [la] Up:n the réduest of a tribe -
§13.92 Criteria for approvai of deéiiing to diction over -

reassumption petitions. .

. - Indian child custody matters, Bureau -
Ta) The Assistant Secretary—India

agency and Area Offices shall provide

B 1abl

for the purpose of overcoming the dgfﬂct
in the petition or plan that resulted in
the di .

and make 2
any pertinent documem;. records, maps
custody mattets it 5 : - or reports in the Bureau’s possession to
(1) Any reservation, as defined in 25 enable the tribe to meet the. E .
U.S.C. 1603{10), preséntly affected by the 1o oirements for Secretarial approval o
petition 1s presently occupied by.the: .y petition. ‘
petitioning tribe or tribes; «(b) Upon the request of such d tribe, to
{2) The constitution or other gOVEINING . o expent funds are available, the
d it ang, of the tibe - preau may provide funding under the
or tribes autharizes the tribal govermng procedures established under 25 CFR
body or bodies to exercise jurisdiction
over indian child custody matters;
[3) The information and documents
required by § 13.11 of this part have
* been provided: N

Affairs shall approve a tribal p.e!i&ior't to
Teassume jurisdiction over Indian child

tribal court and child care secvices that -

‘reassumed:’

23.22 to assist the tribe in developing the”

will be needed when junsdiction.is .. -~ »

Forrest J. Gerard, L e
Assistant Secratary—Indian Affairs,-
~{FR Doc. 70-23480 Filed 7-30-79: 6:45 am) *
BILLING CODE 4210-02-M

25CFR Part23 - :
indian Child Welfare Agl:
implementation - T
Tuly 24, 1979.

AGENCY: Bureau of Indi
Department of the Intesio!

AcTiON: Final ruie: s
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SUMMARY: The Bureau of Indian Affairs

hereby adds a new part to its the authorityand the responsibility to' -

establish rutes or
out those pli?.c;a:\.xres t~° ‘C"arry L
_The simple fact {hat a statute deats-
with Indians:does not authorize this
Departmcnt to promuigate rules
governing all aspecis of its
impiementation. For example, 25 U.8.C...
194'govems the burden of proof in .
certain cases involving Indians,
not authorize the Department to '?é‘é‘ﬁgf:
ihe courts in such cases. An agency ma;
not promuigate binding rules if the, v

of the ncian Chid Weltars Aet of
} an Chil elfare Act
(I{uh; L. 95-6081. The indian Chx'h(i)f s
Welfare Act seeks to protect the best
interest of Indian childten by promoting
the stability and security of Indian
iamiligs a{m tribes by preventing the
unwarranted and arbitrary removal of
Indian children from their Indian homes:
estalbllshmg procedures for transferring
indian child custedy proceedings fromg
state courts to the appropriate tribal
courts; setting forth criterta for
placement of children vojuntarily or
involuntarily removed from their
Dare{ﬂ's. guardians, or custodi:
providing a system ofintervemio;l m
state court proceedings by the child’s
?navrsln(s.' relatives or the child's tribe in "
Joluntary remova and adony courts the responsibilit
matters of Indian ahildren, angdl on how the Act applies to z’hzfgitee:rggmg
vroviding grants to Indian tribes and them. e
organmzations on or "'near' reservations Some portions of the Act i
g;;’g}fﬁz’f,ﬁ‘f“s to 21?3’ establish, intertor Department certa(i;xtldo fesign the
. a anage child pl. r ibilities retated to chi
? ;f,ﬁ:]n;y ??;vwe brograms to carry out  Proceedings. For example, thl;d custady
the n meu?' i e Acg‘ It is inlended that Depar(xqen( is to pay for appeinteq
inese 1 20 .x:gus will comptement those nounsel in some cases, and is-to be
13 rﬂfe'f‘f{ fures published jn 25 CFR. ~ hotified of child custody proceedings in
“Tribel Cﬁ‘ii‘,‘g“ﬂf"’" of funisdiction  Certain instances, Regulations
) ; stodiy Pr ngs,” and ing those 13
;Ht:lza conplement “Guidelines for resvonsibilities an Bsgif;ﬁzg:’azo
ril-a“v? 1o Indian child impact on court procedures. eome
le‘:g\:: (lg }m published as Supm commentere shiceted to
Nolice, publication of the guidals &
EFFECTIVE DATE: Thes I gaurts a st g
erszorim {{ ose new regulations s a nolxl:‘e rather than as a
ol me effective August 30, 1979. Drggo[sed rule. They fear that the
R EURTHER INFORMATION i guidelines will be invatidated :
Raymend V. Hation, Ghr ];i\?:s‘;r(:‘::f for failure to follow the ruie-mgis(,i:gc ot
50551_31 Services. Bureut, o e procedures of the Administrative
Alfairs, 1951 Constitution Avenue; N.W. omaaires fct. The guidelines by
Washington: D.C. 20348 (70:"235:27540):. themselves are not intended to have the

" force of law;

SUPPLEM e o1 law; cansequent!

23,1673 thers. :};mFo‘L"l’.‘”“’,"f On April - should have occasion to gz},‘g%ﬂ?rt
Federal Register ;;D;_IR ished in the validity, The guidelines will have ];1".
regulations for the In diaﬁsé’gﬁ%  proposed fo?clgf Jaw only as they are adopted by
Acl. inter A elfare  individual states as legislati B
days in Wisi::idlg Esrusgr:snwe'te given 30 regulations, or court rlilesi.atslgx}lon

regarding the e proper stafe procedures are followed in
reguia P ther i ©
o Ty o e IS it b b
recerved &wﬁl‘gv”‘ifl:'cn to all comments A number of comme: u:a grounds. .
comments were s;xi);ezrl:::-ﬁMany assume that all languageexl:slipatrenuy E
but certain others were not. y adopted must be repeated in the regu}aﬁzﬁsh;gl

The function Iation 15 to have the force
provide rujes (hgg "‘;“g".‘?hons is lo Tully effective wilha?:ft Ira‘ty‘ The statute is
will follow in Bar:yl:gl;?,l:l:},g agency regulations. The pulpos: sﬁ;‘l? to the.
: e .

responsibiliti 5 S g 3 regulations is me; i

of Congress, l('—}sngz:lﬁ:l:ld i]o. it by an Act the Department t;egll‘g\glx‘g"‘de r'nles for

Welfare Act, TESDOnsibﬂxi]( 1afn Child its responsibilities under :hecg"{""s out

conduct of most aspects 0{, Og_lhe N Statutory language is mcluded cl.

custody proceedings ndian child  points in the regulations to exprain (he.
and tribai courts. \ﬁ/htfm?l"“s wiihstate  context of the rules and too ezpl-’im}he
al courts. ere the ! Teduce the
responsibility lies with the state or the need to refer to the statute in order to
i Rr, :

of the taw covered b; in

Y the rules is in the
courts. See generally, Daws, ¢
A ative Law Treatise'§ 5.03
118581. By leaving with courts the
Jurisdiction to decide Indian child 4
custody matters, Congress left to those

nltimate power to determine the content

> * regulations has no effect on thé validi
- of that statutory 1anguage.n the validity
‘A'number of commenters aiso .
A ed that the lati
‘correct” what they regarded as -
toophales, mistakes; or bad policy
contained in the statute, This
Deﬁarlment does not have the authority
to “correct” alleged rustakes of
Congress through regulations, Where
sta!tl{(ory language is either vague or

and an intesg jon of that..

language is necessary for this -
Department to carry out its, ..-
responsibilities, reguiations may
Property provide such an interpretation:
guch interpretations, however, cannot’ :
Aitc;?trsl;?:y to lheﬂplam meanng of the

A. Changes Malie Dueto
Received Commeate
(1} Section 23.2(b}{5) is ; d
. t . revised to read
a crime in the jurisdiction where'
act occurred.™ ! - 7 where the
“This additional Jan, I
0 guage has been
gﬁdeddtlu clarify that an offense . '~
legedly committed by a child must t
'l i T !
& crime if committed by an adult atst:ee
same place in order to'exempt a child
custady proceeding from the provisions
of the Act, A new seutence has also
been added stating that “status
oflenses"'such as truancy and
;nlc "mc hility {which are wdt ctimes
dutts can commit) are covered by th
Acl: '}‘!ﬂs sentence simply states i{: K
positive terms the tegal effect of the Aat
1[);1 ixcludmg from coverage under the
¢t oniy those offen: i
o only Lho ses wh‘xch an aduit
(2) Section 23.2(d} i 3
) .2(d} s revised o fcl
ts:?plh; gi‘tteg each subsection in o;d::‘ ?
) in definiti
These subtitles are: (1) Jurisdi i
5 are: (1) Jurisdictional
gl;]x:poses: (2) Service Eligibility for
g ildren-and Family Service Programs
9 n or Nea.r _Reservaliuns; and (3}
Cil;ﬁce Eligibility for Off Reservation
c ren and Family Service Programs.
Er:i l;;artt_.[z] the Secretary of Health, ..
cation, and Welfare is delineatec
further ciarification. An addilio::i wdfor
sentence is included to explain that
{ribal membership is based on fribal
Im(lv. ordinance, or custon.
3} Section 23.2(f), a cro G
e Monidatin S9 refere,
the "guidelines for State Courts” isn ceto
m?d)e for further clarification,
4) Section 23.2(g), an (8} i | i
.2(g), : is added
Ppersont-to refer to the situation wheréo
mo;e (han' one person is the custodian,
(6) Section 23.2(k), the definition of

Teservation is added as written in tf
Tes A en-in the
én.‘( for therpurpose of clarification.

tribe, it is the state or tribe athas both . omitting statutory ianguage in the
be-that h 4 guags

s f made to "the .

Te ion. Hhor o the i
servation,” therefore the inclusion of
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this definition in the regulations is
necessary.
(6) Section 23.2(1), a definition of
wstate court” is added for glarification
because of the frequent reference to this
term.
The definition includes the District of
Columbia and any territory or *
passession of the United States because
this Department believes that definition
1o be consistent with the intent of
Congress. Whether the term “state”
includes the District of Columbia,
territories and possessions depends on
the purposes of Congress in enacting the
specific legislation and the
circumstances under which the wards
were empioyed. See e:g., Examuning
Board vs. Flores de Olero, 426, U.S. 572
11978). In 25 U.8.C. 1902 Congress stated
that its intent in passing the Indian
Child' Welfare Act was to establish
minirnum federai standards for the
removal of Indian children from their
families and the placement of suct
children in foster or adoptive homies. In
25 U.S.C. 1901(4) Congress expressed its
concern gver the alarringly high
percentage of Indian families broken up
by the removai of thes children by non-
tribai public and privale agencies, The
District of Columbia, U.5. possessions
and territories dlso have non-tribat
public agencies that place children
within their jurisdiction. It seems
unlikely that Congress imteaded to
exclide any non-tribat government from
the minimum foderal standards.
The definition alsoincludes
government agencies authorized by law
to-make any placemients covered by the

Act regardless 0f whetlier they are

called cousts. This definition parallels

the statutory definition of tribat court. 25

U.8.C. 1803[121.

~ {7) Section 23.2 (m] and. [m) are
renumbered due to the addition of the
two previons definitions. v

: fype of service Is ciuded to give an
alternative form of service or “highet
standard of protection to the rights of
the parent,” custodian or tribe as
authorized in Section 112 of the Act.

{11} Several commenters expressed
concern that the proposed rules in
Section 23.11 could be construed as
authorizing BIA officials to halt their
efforts to identify a child's tribe or to
Iocate the child's parents or indian
custodians after oniy 15 days of effort.
The deadline was included in the
proposed réguiations to assure prompt
action by Bureau officials. Prompt action
is needed since the court is free to begin
its proceedings only 10 days after notice
to the Secretary. Even if the court is
willing to continue the case peading
Bureau action, a long delay-could be
prejudicial o the child and other parties
1o the proceedings. There may be many
instances, however, in which 15 days is
simply not enough time to complete the
search.

Two clianges have been made in the
regilations to'resolve this problem.
First, the Bureaiis to attempt to
complete the search and give notice
within 10 days in erder to conform with

Section 102 of the'Act, and 5o that those

who ate notified will be ableto
participate in a timely manner in the
procecdings. Second, if the Bureawhus
able to complate its efforts in

that tin
fact and let the court know how much

more tme will be needed. The courtt can

then use that information to decide
whether the proceedings should be *
further delayed. Regardiess of what
aciion the dourt takes, the BIA will
compiete its-search efforts:

{12) One commenter suggested that

to undertake searches before a case is
actually filed wher asked to do so by
who 15 G ating filing

(8) Section 23.3 Policy, 'p alive

: * s changed to ™ to
prevent the breakup of Indidm families”
for the purposes of clarification.

(9) The addresses for sending notice
to the Secretary-are listed in, § 23.12(b}.
The-contents of the notice to the
Sécretary are set out in § 23.11(c}.
Additional information concerning
rights under the' Act that the Burean wil
inciude in its notice to the tribes,
parents and Indian custodians 13 listed

in § 23.21(d). in response to @ comment,
this subsection also provides for asking

tribat officials to-handle in-a -
confidential manner the information
they recetve concetning individual
cases. B - -

{10} Section 23.11(d). Notice may also «

be given by “personal service.” Thiis -

such an action. This suggestion has been

adopted in § 23.11{f¢
(13} In Section 23.11(e) the

terminoiogy “has a relationship with an

Indian tribe" is changed to “meets the

criteria of an Indian child as defined in

section (4) of the Act” for further
clarification and to relate back to the
1l legislative language.

114) Section 23.12 is thanged to enable  reservation grants to off-reservalion

any tribe to designate byrresolmion ot d
by stich form ag the tribal constitution or substantial rather than maj

current practice requires” an agent for

service of notice.

‘This change expands the methods by

which an agent for notice mav be
designated. Some tribes do'not issue

... -action by other methods:

ne; it 15 to inform the court of that

the time problem could be alieviated to
some extent if the BIA would be willing

resolutions, but grant authority for"

{15} Iri-Section 23.12 the sentence,
wThe Secretary shall publish the name
and address of the designated agent for
service of notice.in the Federal
Register,” is changed by adding the
following, “on an annual basis.” A
current listing of such agents will be
maintained by the Secretary, and will be
available through.the Area Offices.
“These changes are made to more
adequately handle the requests for
information regarding agents for service,
many of whom conid change on 2
frequent basis.

{16) Section 23.21 is changed lo delete
the word *non-profit” from grant
eligibility criteria. Profit-maling Indian.
organizations otherwise eligible fnr
grants under this part may apply for said
grants for non-profit-making programs.
Comments suggested that there are
several Indian organizations which have
‘hoth profit-and non-profit coraponent
programs, Section 23.21 is aiso changed
fo make clear that applicants may appiy
for a grant individually oras a

consortium.

. {17} Section 23.22 i3 changed to make
ciear that the exampies of Indian child
and family service programs provided:
therein are, in fact, just examples and do
not limit or regtrict the kinds of child
and family service programs-for w
grarits Tay be provided. Some
renumbering of subsactions
{0 make the overall section more
readable.

{18) Scction 23.250a) is changed to
recognize that statistical and other
precise quantitative data are not atv
available to evaluate the need for &r
child and family service progranis. Such
data may henceforth be considéred only
insofar as practicable and may inclide
estimated data as well as attual date.
Spction 23.25(«) Is also changed to
ensure that quality and relevance of
service to Indian clientele be considered
when determining Indian accessibility le
existing child and family service: Com
programs.

(19) Section 23.25{b) is changed te
emphasize that the governing body ofa

tribe may stbgrant or subcontragt ite:

grant to an Indian organization ifit

desires to do so.
{20} Section 23.25(c) is changed to give 7
preference for selection for off-* -

Indian orgamzations showing N
t jority support’
from the community 1o be servedh -
Section 23.25(c) is also changed to walve
the substantial community support
requirement for certain existing indian
organizations, ™ © oo
** 7. (21) Section 23.27(c)(1) s ‘changed to
delete reference-to distribution of grant’
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funds based upon ratic of number.of _ .. {31) Sections 23.91, 23.92, and 23.93

- Indian.children under age 18 to be “ were added to assist the tribes aad Administration, towever, has informed

lbis Department that incarceration of

served-under a proposal to number of courts in-c i i}
v . 3 ng out ih S reni itk
Jn?zlzf S(:é’léi]d;:r; ;;1;55 1&3‘:?119?1:1]3/‘ the Act, i E ¢ Purposes of ... ;::x:’sez}‘elx{::ai\k:;ggxesdp:’:::i:?elgm der that
et poationally ) . 2 under tha
o e B. Changes Nol_:Adopled ...+ Act, For that reason, the definition has
tZSéZZ‘(‘_;].I:i::;aal;%e w?s.ma;eftransfenmg‘ Certain other comments were E:::de i?xr:t?g;i;?fdem a0 Placements
n of grants from the received and duly considered, but | ont 1o v
Cel;;“é 0{9‘5& to the Area Office level: not been ingorporated into the sthave m‘t:h@) A'requmem g e islon
speﬁﬁc:ﬁ}:‘;ﬂfz 3Aa[e)fls changed to . reguiations. The foll d defj i ‘Subsst‘:‘;m:’; " e)t(pand e
elerence funds under Titles ~ changes were not adopted fo, . i icor of iy wciude mon:
;‘s/?a; n,-d Xxii?f the SD_cial Security Act reasons given: - " e» The Ingx?g ;hllldcmn et o parenis;
funusppfgvide% Tngicel:-l?hgi :harexs .t"or grant {1) A number of wvery forceful cieariy—qfawrr:ndl\{::;asrEt o e for a more
part, were to the effect definitions of “Indial;-j“r'l :;fivt";'rexgi':;h:

‘l:;y were specifically referenced in the that the Bureau of Indjan Affairs had
. disciaimed its responsibilily insofar as

child.” (A numbering and a title chan.
‘ . { ge .
{24) Section 23.43(b) is changed to (k. would apply to Proceedings in the state

were made, withno change being made

and a new (b} is added to reference - courts by publishing In content;) -
agreeme: Pyayaehrgky, '3 proposed e 0 )
e o o e Pt of | Caidelne o Sl Coui v et s Sgeted bt e
Health, Edugation, andeelfar ? oo praposed Jeguiations in Part 23. As  tribe” should be rc;lno i ddxan ohids
of funds under this part ©ioruse.  many cemuments indicated, it was more explicitly with ;);de casen et
(2 Setion 20} vasaddes 10wt godohos et 10 Which an ndion chid o g
i 3 2 ns. i1
;’;:{’::z;ozexgl;ggil(gé:f thed Act, 83 a result of the public hgqnn83. the ;-“;{:;]Zifsgg i more than one tibe.
proposed reguiations, essec ln the National Songress of American Indiang definition be ;:112 askeqtthat s
(26} Many recomméndaﬁc S W and e National Indian Court Judges reference to Alasi:qlsd o make direct .
received Concerning design nfavz:erz. Association proposed these guidelines £ {3) It was sugges s
formula to ensure that allga raven as 1 . 1t 5 not administrative definition of U';egtgeam“‘1 e ods
grant applioants r‘eceive A pproved poh.c'y. but rather She strong legal be expandod ¢ erim Ind@n C“S‘lean"
proportionatety equitable si " position of the Offjce of the Solicitor, services © fnclude Indian sociai
and that smal bibes ong Isr::lalre of funds  Department of the Intenor, that the £(0) Ueg:mfesix .
orsanizations do not 1 ndian. malerial be published as “Guidelines for was obi S?:.;E of lt e term “transferred”,
tribes and Indian ory anlzlse ?;ﬂ o large Sla‘te. Co'urgs," The Office of the k(i) ée:: ey 5
funds are diskributeg T;ﬁ;aseons when fnh}:x(qr 's lega{ position is set out at the ex!‘:an;‘ c,quﬁf]zvas made that an -
recommendations will be utilizeg ng of this “S ¥ trib ".han? he definition of “Indian
NS0Tt ne possiblew‘ thef‘mhud Ilnfg!\mapnn" section. Therefore, the tr'bg b made to include Canadian
design. The form ul;?kselef :’{ﬁmgla ‘Guidelines for State Courts” are not l’l‘lelels e
published at a later date ag lﬂ Fe?i 1 m.tillul;:xed-as regulations in Part 23 but of the fozlguage was not changed in any
Register Notice, oral mmc : published as a Fedaral Register  oach of ﬂf 52&?&?&;‘;’323 :'-'e,cause
. a a
(27) In Section 23.81(a), the address _ _(2) Section 23.2. Comments were directly from the Act. It Ca:nok(ege N

for transmittal of information to the

function of reguiati 3
Secretary shall be sentfo the Chief guiations to-expand upon

recetved in each of the followin, t i
8 ding the | g or to subtract from legislation ag

ustice of the hi, . . 2 i
"‘the Au,,m:yh&il;e:‘ court of APPB""" ‘?ﬂ_iplﬂye.d in cerlain of the uefi;iﬁons of enacted by the Congress, -,
of each state. T Gral:. and Governor” this section: - i (j} One commenter expresséd doubt’. -
3 overnar was added a {b) The phrase “child custody :gg;?a%’:i f"}‘;mnsmiutmnalily of the
arent” in both the -

to insure wider distribution of thi ed
ure X 8 Proceeding” was obj; E
Motesiay ader dist g~ Was obiected to as bein; I i 4
{20 Secton 3553} s cnanged to . 1oty end aa ot e o e
o Secion Ze1()1) s ;P}I? 1 o . juvenile delinquency Proceedings: Ve, Moh ‘preme Court decision in Coban
and the o child, the s ol a dl'fa on,- b (b){1) “Foster care placement as 24-19;19 ]ammed, 47 U.S.L.W. 4462 (April
$ecure more information for (:: a'clx:lol ;;eﬁneu wasdvieweu o0 et : ! T}}e cm:l“ :nluzﬂt i
ot mare iaformatio a scope, and as not refating to her, but ot an o
et | BRI, e
between “adoptive or foster " ircum tances which ooy - e
. nserte P rents 1o cial ;- Consent. Unlike the statute invpived i -
Who may requoet i osier Parents ances which might be imposed that cage, Howeyer | jon Chid
aeptasy regueal in 88 aresult of divorce proceedings, Act doss ot seaeren Child
ervon, i1 oo w‘idigl;;le‘i‘: cu;recet 2}\ One commenter recqmmendzg that X:il.f::ﬁsff e ol s e 1o
. nguag Section 232(b){s) be changed toreflect . parent, Ths‘agxae‘;en:géhe nomacla
It 1 merely

the Act. >

130) Section 23,81(b], a ddiss the statement inthe Senate Report on acl i i i
wording has beeq afid); o g;’l;ﬂ what 33:;; :ctepagetlﬁ that the definition of reﬁ?ﬂfffﬁ;ﬁ:wﬂ :n f
lnfox:::nauon willhe di;chz’sed for. charged Wi‘l?lel:) ]::;:ludef ‘juveniles b|urden on the father than thees s of a

Poses, for determini beh “legit 3 1 i

right ' elemining who would } + d by -
e o, petetconlly e ety
to stress not only the ctl)‘:lﬂd‘xé:la ddleu secure facilities by the Juvenile Justice Ca‘l_i'mx-}’cqu11 e same day it decidoa
?I this information, but also the nalue :gzemqgency P;revenﬁon Act of 4457 (Aprﬁi,lﬂ;:”;éélﬁ ll.'lglll'e:' AW,
of ths X eneral Coanssls 37 (April 24, . Unlike marriage,

portance of enroliment, R the Law Enfomeer s Als :iill : l?cgice of  neither legitimation nor 8

acknowledgement requires the consent
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of the mother, The reason such a “Stiould be required to give notice "with is chargidq!?y Congress with the

requirement is permissible 15 well due diligence.” A iation was not of assuring they are spent

expressed in justice Powell's concurting developed for this purpose chie to the only fora Qongre;s:onally-au\hgnzea

optnion in Parham: “The marginally fact that the Secretary of the. purpose. Since this Department is held‘_
i accountable for the use of these funds, it

greater burden piaced upon fathers isno  Department of the Interior does gol_have

more severe than is required by the the to pro must retain uhimate_au(h‘?_ri:y to refuse
marked difference between proving governing the condict of state courts, E u ifit pay
{11) Section 23.11, Two comments 18 niot authorized by the statute,

aternity and proving maternity.” Id. at > 1 .
5460 . ¥ posed questions relating to the Under 25 U.5.C. 1912(b), however, "~ -

of the civil rights of Indian Congress has authorized payment when

(3]' Two were

which requested that a definition for -~ -~ children, and identified a felt need for “‘the court determines indigency.” Since
“tribal law or custom” be included in the imposition of a specified time - the Congress has left this deterniination
the regulations. Such a definition was limitation restricting the required notice " to the courts, this Department will not
written into the p idelines, - P Approval of changes - make its own determination of that . -
and it was deemed more appropriate for  regarding these issues was not issue, Consequently, the provision. .

it to remaix therein. < '~ + . warranted because {a) the Indian Civil - authorizing the Area Director to refuse

(4) Comments were received asking Rights Act provides the 58LY. - if the court has abused its
for definitions of "domicile” and protections, and (b) due to of di ion in d hag
id " Ultimate definition of the Jividual cases, a rigid and restrictive been deleted. :
terminoiogy in question must be in time limitation would be impossible to One commenter objected to the use of -
accordance with case law. structure, state standards and procedures-for
{5) Comment was received regarding {12) Section 23.11. One comment payment of counsel in juvenile
rthe proposed definition of the term called for the insertion in the notice delinguency proceedings as the criteria
arent” relative to its application to the . provision of the phrase bl for ble fees to be paid counsel .
unwed father and the minor unwed . cause to believe that the child was an under the Indian Child Welfare Act. The
parent. No changes were made because  Indian child."” Such an addition is not Department did consider having - -
{a} the existing aefinition is not in acceptable because it is not within the vouchers submitted directly to the
conflict with the Supreme Court decision  scope of the Act as written in the Department by the attorneys without
rendered in the Stanley vs. Illinois, 405 Iegislation. requiring prior approval by the state -
U.8. 645 {19721 decision, and (b) the {13) Section 23.12. One comment court, If that approach had been :
mainority of an individual does not affect that the ions be pted; the Department would have "
her or his relationship as a parent. modified to allow tribal or ionsto  developed pro and criteria based
(5) One comment asserted that there act as designated agents, or ag . on those empioyed by slates where
was a need to define the standards of coordinalors of the duties and services appointed counsel is paid in non-
evidence addressed in Sectivn 102 [e - associaled with designatead agents, for juvenile delinquency child custody
and f) of the Act. As these standards the serving of notice, No regutatory cases. Since state courls already have
have been developad through caselew,  change wag made in this instance, as substantial experience in paying -
it was considered-impragctical to altempt  doing so would expand the substance 6f  appointed counsel in juvenile
to £ ate definitions in i this section beyond the scope of the Act,  proceedings (because appointed counsel
with this particular Act. (24) Section 23.12. A single -1s clearly d by the U.S. .y
(7) Another group of public comments.  was received requesting that Constitution), the D conelud
requested that the designations membership criteria be published for the courts were beiter prepared to make
“exténded family" and "member of a each of the various tribes. This request the initial determination as to the . K
tribe" be defined. Both of these terms ‘will not be complied with because the bl of the fees r d by -
are defined either by tribal law or by details of bership requi are - ap attorneys. For that teason, the
tribal custom. Consequently, no . readily available through tribal regulations,provide for vouchers te be .
definitions are offered in the regulations.  headquarters offices and Bureau Area approved first by the stale court. Under -
{8) Section 23.11(5). One comment Offices. Secondarily, the body of . the regulations the Department will pay -
sought the ion of inol - infc ion req d is s as  the amount approved by the court.uniess ™"
relating to termination proceedings -+ - ~- to make its publication withinthe - .. thé Department is prepared to-say tha .
dting from juvenile deli SRR | ions unfeasible. the court abused its discretion, -
court actions. No additional wording - - (15} A Jarge number of comments The reguiationg could have asked the

was added to this section because under  received suggested a variety of changes  state courts to apply procedures and
25 U.8.C. 1903(1} only placements—not - . to be made in § 23.12. These suggestions  criteria relating specifically to *

terminations—based on acts of and the reasons they were notadopted . dependency proceedings. Those

delinquency are exciuded from coverage  are summarized as follows: - procedures and critena, of course,

of the Act. - . A number of comments were received_  would have been new to the states "=
(9) Section 23.11. A comment was . urging that the Department pay any ~ = involved since the Department ia not’

recetved which asked that notice be voucher certified to it by a state court authorized by Congress to make

made to the tribe-in all voluntary ;- without ittod i . in stales where state law-

pay
proceedings. This suggested change was  whether the court was correctin . < authonzes payment in dependency:
not adopted because the legislation does - conciuding that the Bureau should pay. pr dings. The Der Juded ;
not, in regard to voluntary proceedings, - Except with respect to the determination  administration pf the program would be - -
authorize notice to the tribe; therefore, of indigency; this recommendation has more orderiy if states could use.the
inclysion of such a regulation would be *- . not been adoptéd. Congress has directed .- procedures. and criteria they-are alre
beyond the scope of the Ac! = that these payments be made from funds - using in-other cases rather than ha
{10} Section 23.11. An additional managed by the Interior Department. As~  to apply newrulés, There are, of i
comment contended that state courts -manager of these funds, this Department..  differences between juveniles#
%
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delinguency proceedings and -
dependency proceedings. But since
delinquency proceedings more closely

T
in certain types of cases for.certain
types of representation. The Bureau is .

not authorized to pay money merely as -

-~ resemble the type of p.
covered by the Act than do the
proceedings for any other cases where
all states pay appointed counsel, they
were regarded as the best model.

Some cominenters recommended that
the deadline for the Area Director to act
on the notice be reduced from 15 days to
five days. The deadline has been
reduced to ten days, This decision was
based on a balancing of the need of
attorneys to know promptly whether
they are eligible to be paid and the
Department's need for time to conducta
review to determine eligibility,

Some commenters recommended that
income from indian claims, trust funds
and certain other sources not be
considered in determimng indigency.
Since this determination 1s the
responsibility of the state court rather
than the Department, that
recommendation has not been ad

for its slowness. A-new
subsection {g) hes been added stating
that a persen aggrieved by the failure of
the Area Director to act promptly may
treat that failure as a denial for N
purposes of adnmmnistrative appeal.

Another comment was that'the Bureau
pay for work done by an attorney on a
case he Or she, in good faith, believed '
was an eligible Indian child welfare
case up to the time that the attorney is
notified that he or she is not eligible for
Bureau payments. This comment was
also rejected because the Act does not
autharize payments based on the good
faith of the attorney. If the case is not
one cavered by the Act, the Burean is-.
not authorized to pay the attorney
regardless of that attorney’s good faith
beliefs.-

(16} Section 23.81. Two additional
comments mamlamed that state courts
should be dated to share with'tribal

For the same reason, the reguirements in
the proposed rules that indigency be
determined on the same basis as is used
in juvenile delinquency proceedings hus
been delefed. These issues may be dealt
with mn the guidelines, however,

Some commenters recommended that
the reguiations provide for tribal.
wmvolvement iu the appoiniment of
counsel. This recommendation has not
been adopted because under 25 U.S.C.
1912(b} it is the responsibility of the
court to appoint counsel. This

ibility has not been assi to
either the Department or {0 tribes. The
courts may, however, wish to seek the
assistance of either the Department or ™
the tribe 1n identifying attorneys with -
suitable expertise to take these cases.
This matter may also be inciuded in the
guidelines, *

In respense to comments, (he Bureau
Area Office to which notices of
appointments are'sent hes been changed
from the office serving the Indian child’s
tribe ta the office designated in § 23.11
for receipt of other notices, A particular
Area Office is designated for each state
lexceptions noted bejow). This approach
will mean that, in most i a state

courts all information on finat adoptive
orders for indiun childron, This
suggestion could not be incorporated
into the regulations because, again; it
calls for expansion of the content of the
iegislation beyond its iniended scope!
(171 A comment was made that a
central register be established under

§ 23.81(a] for the purpose of immediate

1lection and di 2 of informati
on adoptions. This suggestion extends
beyond the scope of the intent of the
Act.

_ {18} A comment was made calling for
the identification of the triba coust
involved with the child under section
23.81{2). This additional information
appeared unnecessary considering the
information already provided by the
stale court to the Secretary.

{19} One comment was made {hat the
Bureau insure the provision of the
remedial or rehabilitative services
required under section 102(d} of the Act.
For families lacated off-reservation, this -
can be interpreted es being beyond the
authority of the Buresu i its provision -
of services to off-reservation Indians
and is u{ax;ealisﬁc due tostaffand -

court can send all materials to the same
Bureau address. (Arizona, New Mexico,
Oklahoma and Utsh are exceptions -
noted in the reguiations.}

* One comment made the Tequest that a
provision be written into the regulations
obligating the Bureau to pay an attorney
who is found to be ineligible if the
Bureau should fail to di .

{20} Onie comment was made that the
Secretary vonduct outreach activity to
Iocate and identify prospective foster
and adoptive homes in order o assist
states in their efforts to comply with
section 105(a} and {b) of the Act. This
proposed change was not incorporated
mto the regulations, as doing so would

S dunlicati

payment before the deadline. This
comment has not been adopted.
Congress has authorized payments only

of services in
that a number of special proiects are
already engaged in the active
recruiiment of Indian foster and

adoptive families. Moreover, it should
be noted that this.issueisa..
responsibility ofthe siates and must be

met to Mifill the requirements of the Act. .

{211 One comment was made that the
Bureau publish in the Federal Register
the various tribal placement preferences
trefer to section 105(c) of the Act). This

ion was not
because the Federal Register is not
readily available to the population at
large, and it is important that the tribes
be contacted direclly on these matters.

[22) Comments were received.
containing specific objections to Burean
of Indian Affairs involvement in
regulating grants to be provided-under
Title IT of Pub. L. 95-608. The
responsibilily {or reguiating these granis
was given by the Act to the Secretary of
the Interior who in turn has fawlully - -

delegated that responsibility to the
Assistant Secretary-——indian Affairs. -
231'A number.of comments.©
questioned use of the basic Pub, L. 93~
636 Indian Self-Determination grant
reg n jormat in relation to these-. -
Indian Child Welfare Act grant -
regulations: Relaied comments also
questionéd the varous.grant application
review levels andtime frames for
h generally conform
8 format. No changes
in this regard since the Pub.
rat, and iis applicetion
review leveis and time frames for
Bureau an applicant actions, has proven
administratively feasible for both - .
Bureau and grant applicants,

[24) Some comments received from
Tribal %oveming badies recommended *
that tribes be routinely gwena .
proportionately higher ratio of available
grant funds than that given Indian
or S mn
was not adopted as-the Act does not
provide for such an advantage to tribes,

{25] Some comments objected o
§ 23.22, Purpose of grants, in its entirety.
The rationale presented was thata - -
sovereign tribai entity should not be
resiricted in any way in its decision as
10 how Federal grant funds will be

utilized. The recommendation that
§23.22 be entirely deleted was not
adopted. The Act is specificin its
direction hat grants will be made for
the establishment and operation of
Indian €hild and family service
programs with the obiective being the
prevention of the breakup of Indian
families. Section 23,22 attempts to make
that basic point and provides examples .
of such programs without restricting .
applicants to those examiples,” - -
{26) A few commerits pertained to the
application selection criteria in § 23.25
and recommended that Indian
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organizations which are not tribal .
governing bodies be able to apply for
grants for on or “near’ reservation
programs. This change was not adopted
as this Bureau is committed to :vorkmg
in a government-to-governmenl
relal%onshipvdirecuy ‘with and through
tribai government relative to Burea~

ded programs on or “near” .. .
ggervaﬁong& 1t is aiso noted that a tribal
governing body may suhgrani_or B
subcontract its grant under Qus partto
any Indian organization it wishes. X

{27) A few comments pertarned to -
funding available for grants under this
pait. One comment pownted out that
subsidy programs for adopted chnldx'-en
shiould take 1nto account that adoptions
are for life and that the grant regulations-
§ 23.22(a)(5)} should provide for

- subsidies until the adopted child reaches

ajority. Another comment
&Lmn’fenaed that § 23.27{c} should
delete reference to grant approvals
being subject to availability of funds. No
changes were made this overall

(311 A comment was made pursuant to

section 103{c) of the Act that the Bureau
give notice to.a parent that any. adoption
of a child for which the parent had,
voluntarily terminated parental nshts'
can be invalidated within two years

after the adoption if the parent can
prove fraud or duress. This R
recommendation was not adopted
because it was felt that this practice, on
a general basis, would not be in the best
interest of the children involved. If cases
anse that warrant this type of
assistance, such assistance may be
provided on a case-Dy-case basis.

-(32}) A comment was made that under-
Section 105(e) of the Act, requirements

Trished ding the

Bec.

2325 Application selection critena. |

23.28 . Request from tribal govering body or
indian organization,

2327 Crant approval limitation.

23.28 Submitting application.

2329 Agency Office review and
recommendation. 5

2330 Deadline for Agency Office action.

2331 Ared Office review ana action.

2332 Deadline for Area Office action.

2333 CentralOffice review.and decision,

2334 Deadline for Central Office action.

2335 GCrant execution and administration.

9338 Subgrants and subcontracts. -

Subpart D—Generat Grant Requirements

2341 Applicsbility.. i
25.42. Reports and availability of

should be 2d reg
content of Indian child placement
records maintained by the states: This
recommended change was not adopted
because the regulation of state social
service agencies does not fall within the
authority granted to the Secretary of the
Interior. io\ i " .

‘The authority for issuing these i

e fons Js o din5 U.S.C 301.

regard since the Bureau's app
are received from the Congress on an
annual basis and the Bureau
subsequently may only fund programs-
on a year-to-year basis dene}\dent .
entireiy upon funds appropriated by thé
Congress. -
{28) One comment recorymended that
adoption subsidy grant programs,
§ 23.22{a}(3), be extended to lfv.gal
guardians as well.as to adoptive .
parents. This recomnendation was not
adopted as legal guardians can recetve
payments for foster care from
established resources.

is 1
and sections 468 and 465 of the revised
statutes (25 U.8.C. 2 and 9}, and 209 oM
8. The primary authors of this document
are Raymond. V. Butler, Chief, Division
of Social Services, Bureau of Indian
Affairs, and Davig Etheridge, Office of
the Solicitor, Depaiiment of the Interior.
Note~The Department of the Interior has
determined that this document is not & -
significant rufe and does.not reqpnea

to indians.

23.43 Maltching share. * *-

23.44  Performing personat services. -
2345 Pesialties.

2346 Fairand uniform sesviges:

Subpart E=-Grant Revision, Cancelation of
Assumption

2351 Revisions or amendments of prants.

23.52 Assumption.

Subpart F--Hearings and Appeals

23561 Hearings. .

2302 Appeals from decision or action by
Superintendent. e R

23.63. Appeals from decision or aclion by
Area Director. B

23.64 - Appeaisirom decision of action by
Comimissioner. .

2385 Failure of Agency or Area Office-to
8ch

ot N 5

regulatory analys:s under rder Bubpart e

12044 and 43 CER Part 14, 2371 Uniform' administrative requirements
Subchapter D, Chapter I, Title 25 of for.grants.

the Code of Federal Regutations 18
ied by adding a new Part 23,

29y One t d that -
§ 23.81(b) be further clarified and
expanded regarding the release of
informaticn and method of enrollment -
for eligible Indian adopted children. It
was decided that the Chief Tribat
Enrollment Officer only will certify to
the tribe information necessary fo; R
enroliment where the parent has filed an
affidavit of confidentiality. The reason
for this change is to limit the number ol
people who might have access to this
information, and to protectits "
confidentiai nature, as the Secretary1s .
mandated to do under section 301 of this
Act. - P
(30} Some comments recommended

that grants for off reservation programs....

be provided only to governing bpdies of
Federally-recognized tribes. This "
recommendation was not adopted since
it would anduly-limit the specific role of ",
off-reservation Indian organizations..
Telative to impiementation of the Act -
which specifically authorizes grants for,
these Indian Orgamzations.

reading as follows:

.. "PART 23—INDIAN CHILD WELFARE

ACT T

Sec. N «
231 Purpose.

23.2 Definitions. ~
23,3 Policy.

Subpart B—Notice of Invoiuntary Child ~
Custody Proceedings and Paymentfor
Appointed Counsel R :
2311 Notice. R
2312 Designated tribai agent for ser
notice. = )
2313 Payment for appointea counsel in
‘state indian child custody proceedings.
Subpart C—~Grants to indian Tribes and
Indian Organizations for indian Chiid and
Famity Programs .
. 2321 Eligibility requirements. "~
23.22 - Purpose of grants,

materials.. . oo -
“23.24 Content of application.

Subpart A-—-Purpose, Definitions and Policy

“ Subpart A—Purpose, Deflnitions, an

ce of

23.23° Obtaining application instructions and-

Subpart H—Administrative Provisions

2361 Recordkeeping and information
availability. o

Subpart I-—-Assistance to Staie Couris

23.91  Assistance in identifying witnesses.”" "

23.92 Assi in identifying ters. -

23.93 Assistance in locating biological
parents of Indian child after termmatio
of adoption. o Lo

Authority: 5 U:S.C. 301; secs. 463 and 165.0f
the revised statutes (25 U.S.C.2and 8}, . -

Paolicy N

§23.1 Porpose. N

The purpose of the regulations in th
Part is to govern ihe provision of - :
administration and funding of the India
Child Welfare Act of 1978 {Pub. L. 85—
608, 92 Stat. 3089, 25 U.8.C. 19011952,

§23.2 Definltions. i
fa) “Act” means the ndian Child seefess
Welfare Act, Pubs L. 95-608 (92-3tat:sy
3073), 25 U.8.C.1901 et 56qwn: L&
(b).“Child custody.procee
shall mean and include:




By 50 TR Trckiam Farmirs A
urposes: For purposes of matters or controlled by Indians, or a majority of Indian families. In administefing the
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_ (1) “Foster care piacement”—any terminated sine: i th
:gt::!?t x:‘n::‘\i/;;gl 2n I‘méi.an (;hild fromits  recognized nowenigiio«l;g‘}utﬁgzeby the
d ustodian for state in which # i

tempor?ry placement in a fuster home or  descendent, in t};iygl?sstlg:‘s::(‘)’;’:jo e

institulion or he home of a guardian or degree, of any such membeér, or is .:«m

‘c:::ts:’;v_:z:tzra;v::{i ‘:k\u; x::;el;‘t_ I(g Indian.  Eskimo or Aleut or other Alaska Native,
C i child: or is considered by the Secretary of th "

returned upon demand, but where Interior to te an.indian for en 74 .

$:?;::;é§hts have not been oris dﬁ!en‘nmed tobean Indignp.:;fizie'

n i . o tegulations promui;

@) "Terminalion of parental rights™=~ chcrelary oxP Heahhg,alf:ed?l:a%itorf and
an action resulting in the termination of  “Welfare. Membership status is to. be
the pt?rent-chlld relationship; determined by the tribal law, ording
tey (3} 'Pread::plive placement"—the - or custom. . o

mporary placement of an Indian child (e} “Indian child” mea:

:J: :n foi,ﬁr home or inslitution after the unmarried person who lsns::g age of Indian offenses, a courl established
: nul!on of})aren}al rights, but prior eighteen and is either (1) a member of an o Opetated under the code or cusfom
o or in liew qf aduptive placenient; and  Indian tribe, or (2)-is eligible for of an Indian tribe, or any other. <"

{4) “Adoptive placement"—the — membership in an Indian tribe and is thy administrative body of @ tribe which is
gemgnem placement of an Inidian child . biological child of a member of a ¢ vested with authority aver child custod
;g:;?ﬂphonv l,llt:ll}dx'lﬂg any action Indian tribe, 2 ? proceedings. 1. d

ulting in a final decree of adoption. {f) "Indian child's tribe” ' In) For otfier applicable definiti
o ‘g]a‘z dlseughpgix:: "‘1); ;teg::;:‘)zll;f; . Indian tribe m which an Ing;:;ncsh(ig ‘igz tefer to 25 CIR 20.1 anid 271.2, %
which, if committed by an adlzm, v::nilcd le?ﬂbtil;?al:eegfg ;E?é‘;;aﬁi’:i?;ts}“p o EB Polley. o
gz:gf:ﬁidaﬂ tcmme in the jurisdiction a member of or1s eligible for- whois The policy of the Act and of these.

where ]‘n : f(:i"locr:l..‘rred or upon an membership in more than one tribe, the regulahu'ns is to protect Indian children,

custoq‘y B onle o;t,l(}e] proceeding, of Indian tribe with which the Indian child .;ron_x arbitrary zemoval from their

ey 1o one uo[f e parents; [t does has the more significant contacts. (Refer amm?s and tribal affiliations by

o sratus o enses, such as truancy, to (}uldelmes for State Courts-Incian - establishing procedures to mnsure that

e i y);lc: ' . Child Custody Procoedings.) measures to prevent the breakup of "'

.néhi] family member” shall {g} “Indian custodian" means any Indian families aro follawed in child

W :‘nﬂds‘]s‘ﬁ? hlaw or c\;slc:m of Indian verson{s) who bas legal custody CSS:OdY progeedirigs, This will insure

o ian cbil cusrone olr, }xl'\ghe absence  of an Indian child under tribal law. or Protadtion of the‘best Interests of Indian

o Las renomeast L shall be a person  custom or under state law or to whom obi cren and Ipdxan familics by

Who s thm e ]he'I?igo of eighteen and temporary physical care, custody, and proy;dmg assistance and funding to-

s the In i)r,; ‘\'t:' ild’s grandparent, control has been transferred by the Indian fribes and Indian organizations:

S or unete, brother or sister, brother-  parent of such child. e oparation.of child and family " -

st o oo cau;:v.nmelce or nephew, (h) “Indian organization” means any. o o6 brograms which reflect the
(d) “Tnchom , T S| eppa!-er_zt group, association, partnership, i snique values of Indian culture an

means: (1) Junisdictional.  corporation, or other legal entity owned P iote the stability and seaurity of

4 restriction by the United States:

agamst alienation, . . ;. .

{1) “State Court” means any.agent or.
agency of & State including the District
of Columbia or any territory or -

- possession of the United States or any,
political subdivisions empowered by -:
Iaw to terminate parental rights or to
make foster care piacements, -, ;

:Preadoptive placements, or-ad
Placements. . -, o
_-(m) “Tribal court” mearis'a Gourt with
i iction over child

grant authority for Indian Child dnd
. Farfuly Programs it shall be Bureau -
pﬂhc‘y to emphasize the design and -
funding of programs ta promote the =
stability of Indian families, .

related to child custod; i

Person who is a membﬁr of an Indian@y v
tribe, or who is an Alaska Native and a
‘l;rger:r’:te)grholf;; S;ngo;lal Conporation as group or community of Indians
g in sacts :mez: ell:f :lfsf;fs recognized as eligible for the services g
Psgely ct (85 Stat, provided to Indians by the Secretary s[mped B—Natice of invoiunt ry ct:l!'d

L . because of their status as Indi .
(2} Service elioibility for on or “near” including any Alaska Nalivned\'v?lrl,:;e as ::;z:{esrg:::d‘qgs 2nd Payment for
g sel

;ﬁ:g%’zgf‘ﬂ:r% :mg Family R defined in section 3(c) of the Aliska - -
i o i s el A 65 $205 ot
Pprograms under secti, ! . % BB9), s amended. . &) i 7,
Child Welfare Aif‘fg; gi{:l ngg;e Indian - (j} “Parent" means any biological pa(re)niﬂl]:;gg‘my ox&;ocauon ot the:
person who is meinbe; o.'éa onéafgﬂnh Pal’e;ltdqr parents of an Indian child or child’s t‘ribe can;l:)s(tloie A
degree or more bloog qu;m;um - any Indian person who has lawfully notice of the pendency of
descendant of a men| . -adopted an Indian child, incitidin involunitdry ehild costogy oo oo
e fnember of any }ndxaxj adoptions under tribal law or cus%cm. It in:géamgynﬁTé§a?§9&y‘ptDceEdmg .
(3) Service eligibility for off. ... :ﬁi:;‘al‘ggll}‘dehlhe unwed father shall be sent by regisu;redm maaisltifft-l: out
;ﬁ’;g ";‘;;é’gzl*;{’ 0;1: Family i !:, as not been Tetum o *_!Ceip‘ares;uesled tothie ™ -
1 ’ : For the purpose of Priate address listed in pa
Indian child and femily programs under (bil:))f(l';.‘il‘5 section.” A rfgr wph
or. proceedings-in Alab.
‘Connesticut, Delaware, District :;-1 *

Columbia, Florida, Georgia, K ck

Loulsiana, Maine, Maryrigam"l. .entucky,\ -
Massacqusens. Mississippi, New
Hampshite, New- Jersey, New York

s bare Indians,
i) “Indian tribe” means any Indian
tribe, band, nation or other organized

(k) "Reservation” means Indian - ©
couniry as defined in section 1151 of
] tates Cade, and any
lanas not covered under such section,
mlg to which is either held by the !
United States in trust for the benefit of
any Indian tribe or individual subject to

;‘eclion 202 of the Indian Child Welfare  Title 18, United §
ct (92 Stat, 3073} any person who is a.. ot cov
$§::e1;gf 4 tribe, band, or other

1zed group of Indians, inciudi
those tribes, bands, or groups e

. 3 ’ T )
proceedings and which is either a coust
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North Carolina, Penngylvania, Rhode
Island, South Carolina, Ténnessee,
Vermont, Virginia, West Virginia orany
territory or possession of the United
States, notice should be sent to the
following address: Eastern Area
Director, Bureau of Indian Affairs, 1951
Const:tution Avenue NW,, Washington;
D.C. 20245.

(2) For proceedings in Ulinois, Indiana,
Towa, Michigan, Minnesota, Ohio or._
‘Wisconsin, notice should be sent to the

Navaijo Area Director, Bureau of Indian
Affairs, Window Rock, Arizona 86515

-{10) For procesdings in' Arizona
{exclusive of those counties listed in
paragraph {b)(8) above], Nevada,or
Utah {exciusive of that county listed in
paragraph {b){8) above), notice should
be sent to the following address:
Phoenix Area Director, Bureau of Indian
“Affairs, P.O. Box 7007, Phoenix, Arizona
85011,

following address: Mi lis. Area
Director, Bureau of Indian Affairs, 831-
2nd Avenue, S., Minneapolis, Minnesots
55402."

(8) For proceedings in Nebraska,

North Dakota, or South Dakota, notice
should be sent to the following address:
Aberdeen Area Director, Bureau of
Indian Affairs, 115-4th Avenue, SE.,
Aberdeen, South Dakota 57401,

{4} For proceedings in Kansas, Texas,
and the western Oklahoma counties of -
Alfalfa, Beaver, Beckman, Blan, Bryan,
Caddo, Capadian, Cimarron, Cleveiand,
Comanche, Cotton, Custer, Dewey, Ellis,
Garfield, Grant, Greer, Harmon, Harper,
Jackson, Kay. Kingfisher, Kiowa,

Lincoin, Logan, Maijor; Noble,
Oklahoma, Pawnee, Payne,

" Pottawatomie, Roger Mills, Texas,
‘Tillman, Washita, Woods; and

: Woodward, notice should be sent to the

"following address: Anadarke Area
Director, Bureau of Indian Affairs, P.O.
Box 368, Anadarko, Oklahoma 73005.

(5) For proceedings in Montana or
‘Wyoming notice shoild be sent to the
following address: Billings Area
Director, Bureay of Indian Affairs, 316
N. 26th Street, Billings, Montana 56101,

{8} Forproceedings in Colorado or
New Mexico, {&xclusive of those New
Mexico counties listed ini paragrapi
{b}{9) below), notice should be sent to
the following address: Albuguerque
Area Director, Bureau of Indian Affairs,
5301 Central Avenue, NE., P.O. Box 8327,
Albuquerque; New Mexico 87108, |+

{7) For proceedings in Alaska notice
should be sent to the following address:
Juneau Area Direclor, Bureau of Indian .
Affairs, P.O. Box 3-8000, Juneay, Alaska
99801 . SR L

{8) For proceedings in Arkansas,. - <~
Mi 1, and all Oklah i
listed under paragraph (b){4} above,
notice should be sent to the following.
address: Muskogee Area Director,
Bureau of Indian Affairs, Federal
Building, Muskogee, Oklahoma 74401...

{9) For proceedings in the Arizona
counties of Apache, Coconino, and
Navajo; the New Mexico counties 6f
McKinley. San juan,.and Socorro; and

the Utah county of San Juan, notice

{21) For proceedings in Idaho, Oregon
or Washi notice should be sent to
the following address: Porlland Area
Director, Bureau of Indian Affairs, 1425
N.E, Irving Street, Portland, Oregon
97208. . . . -

{12} For proceedings in California or
Hawatii, notice should be sent to the -
following address: Sacramento Area
Director, Bureau of Indian Affairs,
Federal Office Building, 2800 Cottage
Way, Sacramento, California 85011.

{c) Notice shall include the following
information if known:

(1) Name of the Indian child,-
birthdate, birthplace,

(2) Indian child’s tribal affiliation,

(3) Names of Indian child’s parents or
Indian custodians, including birthdate,
birthplace, and mother's maiden name,
and -

(4) A copy of the petition, complaint
or gther document by which the
proueeding was ini d

fd) Upon receipt of the notice, the
Bureau shail make a.diligent effort to
locate and notify the Indian child's tribe
and the Indian child's parents or Indian
custodians. Such notice fay be by
registered mail with return receipt ~
requested or by personal service and
shall include the mformation provided
under subsection (c] of this section in
addition fo the following:

{1} A statement of the right of the
biotogical parents, Indian custodians
and the Indian tribé to intervene in the

. proceedings. s

{2) A statement that if the parent(s]} or
Indian custodian(s] is unable to affora
counsel, counset will be appointed-to
represent them. ... -

{3) A statement of the right of the -
parents, the indian custodians and the

not. child's tribe to have, upon request, up to

twenty additional days to prepare for
the proceedings. s
{4) The location, mailing address and
telephone number of the court.. -
{5) A statement of the right of the:
parents, Indian custodians and the « .
Indian child's tribe to petition the court
for transfer of the proceeding to the
. child's tribal coust. and their right to
refuse to permit the case to be- = =

should be sent to ihe foll g address;

69-083 0 ~ 80 - 3

2 Sha

SRS

(6) A statement of the potential Jegal
of the dings on the

future custodial and parentai rights of
the parents or Indian custodians.
{7) A statement that, since child
custedy proceedings are usually
conducted on a confidential basis, tribal
officials should keep confidential the
information contained in the notice -
concerning the particuiar proceeding..
and not revealit to anyone wha does
not need the information in order to
exercise the tribe's rights under the Act.
(#) The Bureau shall have ten days,
after receipt of the notice from the
persons initiating the proceedings, to
notify the child's tribe and parents or
Indian custodians and send a copy of
the notice to the court. If within the ten-
day tinie period the Bureau 1s unable to
verify that the child is in fact an Indian,
- or meets the criteria of an Indian child
as defined in section (4) of the Act, or is
unable to locate the parents or Indian
custodians, the Bureau shall so inform
the court prior to initiation of the
proceedings and state how much more
time, if any, it will need to complete the
search. The Bureau shall complet¢’its
search efforts even if those efforts
cannot be completed before the child
custody proceeding hegims.

{f) Upon request from a potential
participant in an anticinated Indian
child custody proceeding, the Burean
shall attempt to identify and locale the
Indian child's tribe, parents orindian
custodians for the person making the
request.

§23.12 Designated tribal agent for service:
of notice. . .

Any Indian tribe entitled to notice
may designate by resolution, or by sich
other form as the tribal constitution or
current practice requires, an agent for
service of such niotice other than the ™
tribal chairman and send a copy of the.
designation to the Secretary. The
Secretary shall publish the name and ...
address.of thé designated agent in the. -
Federal Register on an annual basis.
current listing"of such agents will be-+
maintained by the Secretary and will be,
available through the Area Offices.

'§ 23,13 . Payment for appointed counsel in-
state Indian child custody proceedings.. .
(a) When a state court appemnts ~*
counsel for an indigent party in an "
Indian child custody proceeding, for
which the appointment of counsel is ng
authorized under state iaw, the cour|
shall send written notice of the-*
appointment to the Bureau of India
Affairs Area office designated:for th
state in § 23.11 of-this part.:The n
shall include the following:
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-~ {1} Name, addréss and telephone
number of atlorney who has been
appointed.”” "

{2) Name and address of client for
whom counselis appointed, .

{3) Relationship of client to child.

(4) Name of Indian child’s tribe.

(5} Copy of the petition or camplamt.

* {6} Certification by the court that state
law makes no provision for appointment
of counsel in such praceedings.

{7} Certification by the court that the
client is indigent. - e

_ {b} The Area Director shiall certify that
the client is eligible to have his or her
appointed counsel compensated by the .
Bureau of Indian Affairs uniess:

(1) The litigation does not involve a
child custody proceeding as defined in
25 U.8.C71803(1):

_(2) The child who 1s the subject of the
litigation is not an Indian child as
defined in 25 U.S.C. 1903(4};

{31 The client is neither lhe Indian
child who is the subject of the litigation,
the indian child's parent as defined in 25
U.5.C. 1903{9), or the child's Indian
custodian as defined in 25 U.S.C.1903(6);

{4} State Jaw provides for appoiniment
of counsel in such procedings;

{5) The notice of the Area Director of

ppoi of counsel is

{6} No funds are available for such
bayments.

(¢} No jater than 10 days after receipt
of the notice of appeintment of counsel,
the Area Director shall notify the court,
the client and the atlorpey in writing
whether the client has been certified as
eligible to have his or her attorney fees
and expenses paid by the Bureau of . .
Indian Affairs. in the event that
certification is denied, the notice shall.
include wnitten reasons for that decision
together with a statement that the Area
Director's decision may be appealed to
the Commissioner of Indjan Affairs .
;nder thg provisions of the 25 CFR Part .

{d) When determining attorney fees
and expenses the court shall: .
- {1) Determine the amount of payments

“due appointed counsel by the same

Procedures and criteria it uses in

ing the fees and tobe

{e) The Area Director shall authorize
the payment of altorney fees and -
expenses in the smount requested in the
voucher approved by the court unless:

(1) The court has abused ils discretion

under stafe law i determining the

. amount of the fees and expenses; or

{2) The client has not been previousiy
certified as eligible under paragraph (c}
of this section.

(£} No later than 15 days after receipt
of a payment voucher the*Area Director
shall send written notice to the court,
the client and the attorney stating the

. amount of payment, if any, that has
been authorized. If the payment has
teen denied or the amount authorized is
less than the amount requested in the
voucher approved by the court, tge
notice shall include a written statement

provided support comparable to that for
which they would be eligible as foster
children, taking into account the.
appropriate state standards of support
{for mamtenanéé and medical needs.

(6} Guidance, légai represeniation,.
and advice to indian families invoived
in tribal, state; or Federal child custod;
proceedings. -

{7) Home improveinents programs.

{8) Preparation and implementation of
child welfare codes. An example m this
regard is establishment of a system for

i or otherwise Indian
foster and adoptivé homes.

{b} Providing matching shares for
other Federal or non-Federal grant
programs as prescribed in'§ 23.43.

§23.23 Obtaining application instructions
and i - N

of the reasons for the deci together
with a statement that the decision of the
Area Director may be appealed to the

1 under the pr of

Ci
25 CFR Part 2.
{g) Failure of the Area Director to
meet the deadlines specified in.
paragraphs [} and (f) of this section
may be treated as a denial for purposes
of appeal under paragraphs (f} of this
section,

Supart C~Grants to Indian Triies and
indian Orgamzations for indian Child
and Family Programs

§23.21 Eligibility requirements,

The governing body of any tribe or
tribes, or any Indian organization,
including malti-service Indian centers,
may apply individually or'as a
consortium for a grant under this part,

§23.22 .Purpose of grants:

Grants are for the purpose of;

(a} Establishment and operation of ~
Indian child and family service
programs. Examples of such programs
may include but are not limited to: :

[1) Operation and maintehance of
facilities for the counselihg and

-treatment of Indian families and for the
temporary custody of Indian children.
_ (2} Family assistance (inciuding

and home s), day
care, af I care

pai{i appointed counsel in juvenile
delinquency procedings.

2) qurnit approved vouchers 1o the
Area Direclor who certified eligibility
for Bureau payment together with the
court's certification that.the amount
requested is reasonable under the state
standards and considering the work
actually performed in light of the criteria
that apply In determining fees and
expenses for-appoiniled counsel in
juvenile delinquency proceedings.

e
activities, respite‘care, and employment,
{3} Employment of professional and
other trained personnel to assist the
tribal court in the disposition of
domestic relations and child welfare -
matters.
(4) Education-and training of Indians
linciuding tribai court judges and staff)
in skills relating to child and family

Application instructions and related
application-materials may be obtained
from Superintendents, Area Directors or
1he Commussioner, e
§23.24 Content of application. L.

- “Application for a grant vnder this part
- shall include: )

{a) Name and address of Indian tribai

govermiug body(s) or Indjan organization
- epplyng for a grant,

(b) Descriptive name of proiect,

- (c} Federal lunding needed, e

() Povulation direcily benefiting from
the proiect,

{e} Lengih of project,

{f) Beginning date,

{g) Project budget categories or items,

(h) Program narrative statement,

(i} Certification or evidence of request
by Indian tribe ot board of Indian
organization, "

{j) Name and address of Bureau office
to which application is submiitted;

(k} Date application is submitted to
Bureau, and

(1} Additional information pertaining

1o grant applications for funds.to be
used as matching shares will be
requested as prescribed in § 23.43.

§23:25 " Appiication selection eritetia,.. .

{a} The Commissioner or designated
representative shall select for grants
under this part those proposals which .
will-int his or her judgment best promate
the purposés of title JI'of the Act taking

«into i ion'insofar ag bl
* the following factors; .

(3) The humber of actuai or estimated
Indian ¢hild placements outside the. ~
home, the number of éctuai-or estimated
Lr}diaB family breakups, and the need for.-

y

1ce and service
{5) Subsidy programs urider which
Indian adoptive children may be

2 P a
as determined by analysis of relevant

statistical and other data available from
tribai and public court records and from
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the records of tribal, Bureau, public and
private social services agencies serving
indian children and their famllies.b
(2) The relative accessibility which
the Indian popuiation to be served under
a specific proposal already has ta .
existing child and family service
programs emp hasizing prevention of
Indian family breakup. Factors to be
cousidered in determining relative
accessibility include:
(i) Cuitural bartiers: X
_{ii) Discrimination against Indians;
{iii) Inability of potential Indian
dlientele to pay for services;
fivl Lack of programs which provide
free service to indigent families;
{v) Technical barriers created by
existing public or private programs;
fvi} Availability of Transportation to
existing programs; .
-{vii) Distance between tie Indian
community to be served under the
proposal-and the nearest existing

program; L
(viii) Quality of service provided to

Indian clientele; and .
{ix) Relevance of service provided to

specific needs of Indian clientele. _
{3) The extent to which the.proposed

. program would duplicate any existing

child and family service program
emphasizing prevention of Indian famity
breakup, taking into consideration all
factors listed in paragraphs [a) {1) and
{2) above. . .

(b) Seiection for grants under this part
for on.or “near’” reservation programs
shall be limited to the gaverning body of
the tribe to be served by the grant.
However, the governing body of the
tribe may make a subgrant or

operated and continues to operate an

*pear™ reservation program shall be
. ervalion b h

Indian child welfare or family
program.

23.26 Request from tribai governing
body or Indian organization.

{a) The Bureau shalt only make a.
grant under this part for an on or “near”
reservation program when officially
requested to do so by a tribal governing
pody. This request may be in the form of
a tribai Tesolution, an endorsement -
included in-the grant application or such
other forms as the tribal itution or

1nitially to the apprc
Supenntendent for review and
recommendation as prescribed in

. §23.29, N

(b} Area Office. An application fora -
graat under this part for an off-
reservation program shall be mitially
submitted to the appropriate Area
Director for.teview and action as
prescribed in § 23.31.

§2329 Agency Office review and

current practice requires.

{b) The Bureau shall only make a
grant under this part for an off-
reservation program when officially
requested to do so by the governing
body of an Indian organization. This
request may be in one of the forms
prescribed in (a} above and shall be
further subiect to the provisions of

-§ 23.25(c} (1),.(2), and (3} above.

§23.27 ~ Grantapproval

{a) Recommendation for approval or -
disapproval of a grant under this part
shall be made by the Supenntendent
when the intent, purpose and scepe of »h
the grant proposal pertains to or, .
involves an Indian tribe or tribes located
within that Superintendent's
administrative jurisdiction,

(b) Upon receipt of an application for
a grant under this part, the .

tendent shall: =

(2} Area Office approval, Authority
for approval of a grant application under
this part shall be with the Area Director
when the intent, purpose and scove of
the grant proposal pertains solely toan
Indiantribe or tribes, or to an Indian
organization representing an off-
reservation community, located within
that Area Director’s adisinistrative
jeusdiclion.

(b) Central Office approval, Authority
for approvat of a grant application undter

, this parct shall be-with the Commissioner
when the intent, purpose and scope of

- the grant proposal pertains {0 Indian
iribes, off-reservation communities or

Indian >D$ repr

tract with another ional
entity including but not limited to an
Indian argamzation, subiect to the
provisions of § 23.36. -

{c} Preference for setection for grants
under this part for off-reservation
programs shall be given to those off-
reservation Indian organizations which
show evidence of substantial support
from the Indian community or
communities to be served by the grant.

a,

However, the Indian or may

different Area Office adrmunistrative
jurisdictions but located within the
Commissioner's overall jurisdiction.

{c) Grant approvals under this section
shall be subiect to availability of funds.
These funds will include those which

- are:
(1) Dizectly appropriated for

(1) Acknowledge receipt of the
application in writing within 10 days of
its arrival at the Agency Office.

{2} Review the application for -
compieteness of information and
P ptly request any itional
information which may be requited to
make a recommendalion.

(3) Assess-the compieted application
for appropriateness of purpose as
prescribed in § 23.22, and for overall
feasibility.

(4) Inform the applicant, in writing
and before any final recommendation, of
&ny special problems or impediments
which may result in a recommendatinn |
for disapproval; offer any available
technical assistance requred to
overcome such problems ot :
impediments; and solicit the applicant's
written response,

{5) Recommend approvai or K

disapr 1 folk g full of»
the compieted application and forward
tt icati J to

iy

implementation of this Agt. Dis
to approvéd applicants of these
i and availdble funds will be

make a subgrant or subcontract subject
to the provisions of § 23.36. Factors to be
considered in determining substantial
support include: . )

(1) Letters of support from individaals
and families to be served;

(2} Local Indian community-
representation in and control over the .
Indian entity requesting the grant.

{3) The requirements of this
subsection do not apply in the case of an
existing multi-service Jadian center or
an off-reservation Indian organization of -
demonstrated-ability which has

based upon a formnla designed to
ensure insofar as possible that.all
approved applicants receive a
proportionately equitable share
sufficient to fund an effective program,
This formula will be published as a.
Federal Register Notice.
{2) Appropriated under other Acts for

Bureau programs which are related to

* the purposes prescribed in.§ 23.22,

§23.28 Submitling application,

e app an
the Area Director.for further action:

(6 Promptly notify the applicant.in
writing as to the final recommendation..
1f the final recommendation is for
disapproval, the Superintendent will...
include in the written notice,to the
applicant the specific reasons therefor.

{7} In instances where a joint- 5
application is made by tribes i
representing more than one Agency:
Office administrative jurisdiction, copies,
of the application shall be provided by:
the applicants to each invoived
Superintendent.for review and

ion as prescribed

ia) Agency Office. An ication for
a2 grant under this part for an'onor -+

section.
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§23.30 Deadline for agency office action.

Within 30 days of an application for a
grant under-this part, the Supernlendent
shall take action as prescribed in

§23.34 . Deadline for Central Office acti
Within 30 days of receipt of an

application for a grani under this par

the Commuss:oner shall take action as

-§ 2329, of this dline will
require consuliation with, and written
consent of, the applicant,

§23.31 Area olfice review and action.

(a} Upan receipt of an appiication for
2 grant requiring Area Office approval,
the Area Director ghall:

(1) Review the application following
applicable review procedures prescribed
in § 23.29.

prescribed in § 23.23. Extension of this
deadline will require consuitation with a
written consent of the applicant.

$23.35 Grant execution and
administration,
ia} Grant approved pursuant to
§ 23.27(a} shall be executed and
administered at the Area Office ievel.
{b) Grants approved pursuant to
§ 23.27(b) shall be executed and
at the Central Officeé level

{2} Review the S 's
recomunendatlion &s it perfains te the
application.

(3} Approve or disepprove the
application.

{b} In instances where a joint
application is made by tribes
representing more than one Area Office
; administrative junsdiction, the Area
Director shali add his or her
recommendation for approval or
I disapprovai ta that of the
i Sunenntendent and shall forward the
; ion and re dutions to the
: Commissiener for further action,

: _ {c) Upon taking action as prescribed

! 1n paragrapis [a) and (b} of this section,
the Ares Director shall promutly notify
the s a0t in writing as to the action
taken. If the action taken is disapproval
or recommendation for disapproval of
the application, the Area Director will
include 1n the written notice the specific
reasons therefor,

§23.32 Deadfine for Area Ofice action,

W.ithix} 30 days of receipt of an
apphcahon_ for a grant under this part,
the Area Director shall take action ag

provided that the Commissioner may
designate an Area Office 1o execute or
administer stch a grant,

§22.36 Subgrants and subcontracts.

The grantee may make subgrants or
subeontracts under this part provided
that such subgranits or sibeontracts are
for the purpose for which the grant was
made and that the grantec retains
administrative and finan;
responsibility over the activity and the
funds.

Subpart D~~General Grant
Requirements

§23.41 Applicability.

The general requirements for grant
adnnnistration in this part are
applicable to all Burcau grants provided.
to tribal governing bodies and to Indian
organizations under this part, except to
the extent inconsistent with an
applicable Federal statute or regulation,

§23.42 Reporls and avaliability of
information to [ndians:

Any tribal governing body or Indian

prescribed in § 23.31, Exte of this
deadline will require consultation with,
"

I 8 & grant under this
-part shell make information and reports
£o! I

and written consent of, the

§23.33 Central Oftice review and
decision.

Upon receipt of an application for a
grant requiring Central Office approvai,
the Commissioner shall:

ng that grant available to the
Indian people which'it serves or
represents. Access to these data shall be
Trequested in writing and shall be made
available within 10.days of receipt of
that request, subject to any exceptions
provided for in the Freedom of
Act (5 U.S.C. 552), as

_{a} Review the application foll
the i

I Teview
prescribed in § 23.29,

(b} Review Agensy and Area Office
recommendations as they pertam lo the
application.

(c)' Approve or disapprove the
application,

) (d] Promply notify the applicant in
writing as to the approvai or
dxsapprqval of the application. If the
application 15 disapproved, the-
Commissioner will inciude in the written
notice the specific reasons therefor.

d by the Act of November 21,
1974 (Pub. L, 93-502; 88 Stat, 1561},

§23.43 Matching share.

(2) Specific Federal laws
notwithstanding, grant funds provided
under this part for on or "near”
reservation programs may be used as
non-Federal m.;kching share in
connection with funds provided unde;
Titles IVB and XX of the Social Secir?ty
Act or under any other Federaj or non-
Federal programs which contribute to
the purposes specified in § 23.22,

(b} In the establishing, operating and
funding of Indian child and family
service programs both on, “near” or off-
reservation, the Secretary of the Interior
may -enterinfo agreements with the
Secretary of Health, Education, and
Welfare for.the use of funds
appropriated for similar programs of the
Department of Health, Education, and
Welfare, -

(c) Superindents, Area Directors, and
their designated representatives will,
upon tribal or Indian organization
request, assist in obtaining information
concerning other Federal agencies with
matching fund programs and will, vpon
reguest, providrl: technical assistance in

ications for

Eaion -
to those Federal agencies.

§23.44 Pecfocming personal services,

Any grant provided under this part
mayncluas provisions for the
perf: rce of parsonai services which
would otherwise be performed by
Federal employees. r—

§23.45 Penaities,

I any officer, ditector, agefit,
employee of, or anyone connected with

3 pieat 6f a grant, subgrant, -

¢t et subcontract under 1his part,
dogs embezzie, willfully misappiy, steal,
or oblain by faud aay of the money,
funds, S, o7 property which are the
subiect of such a yrant, subgrant,
contract or subcontract, he or she may
be subject to penalties as provided in 18
U.S.G. 1001, -

§23.46  Fair and uniform services.
. Any grant provided under this part

shall include provisians to assure the
“fair and uniform provision by the

grantee of services and assistance to all

Indians included within or affected by

the intent, purpose and scope of that

grant, B

Subpart E—Grant Revision,
Canceilation.or Assumption

§23.51 Revisions or amendments of
grants,

(a) Request for budget revisions or
amendments 1o granis awarded under
this part shall be made as provided in
§ 27614 of this Chapter.

{b) Requests for revisions or
amendments to grants provided under
this part, other than budget revisions

. referred to in paragreph fa) of this :

section, shall be made to the Bureau
officer responsible for approving the
grant in ite original form. Upon receipt of
a request for tevisions or amendments
to grants, the responsible Bureay officer
shall follow precisely the same review
Pprocedures and time specified in §23.20,

45108
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§23.52 Assumption.

fa) When the Bureau cancels & grant
for cause as specified in § 276.15 of this _
Chapter, the Bureau may assume control
or operation of the grant program,
activity or service. However, the Bureau -
shall not assume a grant program,
wctivity or service that it did not. .
administer before tribal grantee controf
uniess the tribai grantee and the Bureau

- agree to the assumption. B

(b) When the Bureau assumes control

. or operation of a grant program

cancelled for cause, the Bureau may
decline to enter into a new grant
agreement until satisfied that the cause

- Director fiils to take action on a grant

application within the time limits
established in this part, the applicant
may,at its option, request action by the
next higher Bureau official who has
approval authority as prescribed in this
part. In such instances, the .
Superintendent or Area Director who
failed to act shall immediately forward
the application and all related materials
1o that next higher Bureau official.

Subpart G—-Administrative
Requirements

§23.71 Uniform administrative
requirements for grants,
Administeati i for all

for 11 has been .

’ Subpart F—Hearings and Appeals

§23.61 Heatings. ' .
Hearings referred to in§ 276.15 of this

Chapter shall be conducted as follows:

- ja} The grantee and the Indian tribe{s)

+ -affectea shall be notified in writing, at

Jeast 10 days before the hearing. The
notice should give the date, time, places,
and purpose of the hearing,

{b) A written record of the hearing
shall be made. The record shall include
written statements submitted at the
hearing or within 5 days following the
hearing.

{c) The hearing will be conducted on
28 inf a basts as possibl

grants provided under this part shall be
those prescribed in Part 276 of this’
Chapter..

Subpart H—Administrative Provisions

" Bureau of Indian Affairs is authorized to

recesve all information and to maintain
a central file on all state Indian
adoptions. This file shall be confidential
and only designated persons shall have
access to it- Upon the request of the
adopted Indian individual over the age
of eighteen, the adoptive or foster
parents of an Indian child, or an Indian
tribe, the Divislon of Social Services
shall disclose such information as may

" be necessary for enrollment or

determining any rights or benefits

. associaléd with membership, except the

name of the biologicai parents where an
affidavit of confidentiality has been
filed, to those persons eligible to request
such information unider the Act. The.
“Chief Tribal Enroliment officer of the

disclose enrollment information relating
.10 an adopted Indian child where the
biological parents have by affidavit

§28.81 ing-and
availability.

{a} Any state court entering a final
decree or adoptive order for any Indian
child shall provide the Secretary of the
Interior within 30 days a copy of said
decree of order, together with any
information necessary to show:

*{1) Name of the child, the tribal
affiliation of the child, and the Indian

.. blood quantum of the child;

(2} Names and addresses of the
bio! parents and tiae adoptive

§23.52 Appeais from decision or action -
by Superintendent.

(a) A grantee may appeal any decision
made or action taken by a --
Superintendent under this part. Such
appeal shall be made to the Area
Director as provided in Part 2 of this
Chapter—~. .__

(b) The appellant shall provide its
own attorney or other advocates to
represent it during the appeal process.

‘§23.63 Appeals from decision oraction

- by Area Director.

- (8] A grantee may appeal any decision
made or action taken by an Area -+
‘Pirector under this part. Suph appeal

parcnis;

{3) Identity of any agency having
relevant information refating to said
adeption placement,

To assure and maintain
confidentjality where the biological
parent{s) have by affidavit requested

- their idenlity remain confidential, a
copy of such affidavit shall be provided -
the Secretary.

Such information, pursvant to Section
301{2) of the Act, shall not be subject to
the Freedom of Information Act (5 U.S.C.
552} as amended. The Secretary shall
insure that the confidentiality of such
information 1s maintained.

‘The proper address for transmittal of

f ion ired by Section 301fa}

shall be made to the C as

provided in Part 2 of this Chapter. _

- [b) The appellant shall provide its
n tor

of the Act is: Chief, Division of Social
Services, Bureau of fiidian Affairs, 1951
C itution Avenue, N.-W., Washington,

ow; or other ad
represent it during the appeal process.

- §2364 Appeais from decision or action

by Commissioner. -

(a) A grantee may appeai any decision
made or action taken by the
Commissioner under this part only as
provided in Part 2 of thia Chapter.

"(b) The appellant shall provide its
own attorney or other advocates to
represent it during the appeal process. _
§23.65 Faliure of Agency or Area Office -
to act. - -

Whenever a Superintenderit or Area - Bureau of Indian Affairs is authorized to -

D.C. 20245. The envelope containing all
such mformation should be marked
“Confidential.” This address shali be
sent to the highest court of Appeal, the
Attorney General and Governor of each
state. In some states, a state agency has
been designated to be repository for all
state court adoption information. Where
such a system 1s operative, there is no
objection to that agency assuming

reporting responsibilities for the purpose

of this Act.
(b} The Division of Social Services,

* Secretary shall assist in locating }

g ymity. In such cases, the
Chief Triba) Enrollment Officer shail
certify to the child’s tribe, where the. ..
information warrants, that the child's--
and other
entitle the child to enrollment e
consideration under the criteria
established by said tribe.
Subpart I~-Assistance to State Courts =~
§23.91 Assistance in ldentifying
witnesses. B
Upen the request of a party ia an
involuntary child custody proceading oc
of a court the Secretary shall assist in
identifying qualified expert witne:
< Such requests for assistance should
sent 1o the Area Director in the Area
where the court proceedings are. -
mitiated. Refer to § 23:11(b).
§23.92 Assistance m ldentifying
interpreters. A
Upon the request of a party o any~*
Indian child cuslody proceeding or of 8~
- cour! the Secretary shall assist in
identifying interpreters. Such requests
. for assistance should be sent to the Area-
Director in the Area where the court ;
proceedings are initiated. Refer to-
- § 23.11(b). - .
§23.93 Assistance in iocating biclogica) .
parents of Indian child after termination
adoption. . o =
Upon the request of a child placeme
agency, the court or an Indian tribe, th

: biological parents or prior Indian
custodian of an Indian adopted chil
whose adoption has been terminated:
Such requests for assistance should
sent to the Area Director in the Are:
where the court proceedings occu!

Refer to § 23.11(b)

[FR Doc. 79-23461 Filed 7-30-
BILLING CODE 4310-02-M.
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Senator MELcHER. Our first witness today i

€ . Ou is Theodore Krenzk

Acting Deputy Commissioner, Bureau of Indiyan Affairs. onee
Please proceed, Mr. Krenzke.

STATEMENT OF THEODORE KRENZKE, ACTING DEPUTY COMMIS-
SIONER, BUREAU OF INDIAN AFFAIRS, WASHINGTON, D.C.; AC-
COMPANIED BY: RAYMOND BUTLER, CHIEF, DIVISION OF SOCIAL

SERVICES; AND LOUISE ZOKAN, CHILD WELFARE SP
5 ECIALIST
BUREAU OF INDIAN AFFAIRS ’ o

lI\/Ir. K?ENZ&(]E. (grm})ld moréling, Mzr. Chairman.
am pleased to be here today to testify in behalf of the D
of b : : ¢ S ) Jepartment
Acé;voef Ilrége;or at this oversight hearing on the Indian Child Welfare
ith me are Mr. Raymond Butler, Chief of the B ’s Divisi
of Social Services, and Ms. Louise Zok e e et on
ou%V c.%ﬁtral office ’s_ocial services staff. an, ehild wealfare spocialist on
ith your permission, I wouid like to highli i
hag been sull)/lmitted for the record. © highlight my statement which
enator MeLcaER. Without objection, it wi 1 i
re%&rd %’o the end of your testimon]y. 16 will be incloded in the
_ Mr. Krenzke. In particular, I am pleased to be here today b
tgh\qas largely through the offorts of this committee that tge fgﬁlil;g
ild Welfare Act came into being. This fact is, in our judgment
trlily g l'ai‘ldtmh@rllc plelce of Indian legislation. ' !
n brief, this egislation, in the first place, provides protection f
%n}ilqn children and their families through ﬁhg establisﬁmexelct}, 10(')fn.ce(;‘1:
al(xil judicial requirements placed on State judicial systems and public
%nd.prlvage child placement agencies in relation to the placement of
tn_ ian children. Second, it authorizes several options for Indian
rlbde's to exercise certain authorities over Indian child custody pro-
](;(ia:a éﬁ)grfs f‘mallyz 5’0 further authorizes Indian tribes and Indian orga-
Iniiﬁm peo(;) 11;1:0\71 e child welfare and family services programs to the
of these are aimed at helping Indi hi in wi
e are a ping Indian children to remain with
th%}; gx 2?111];3;2?’ if at all possible, and otherwise to remain within
irst, I would like to briefly focus on actions tak
v : en by the D -
ment relative to the implementation of the act. In the};irsteplae(gar;s
prescribed by the law, copies of the act, the committee reports and
ailtexplanatlon of the act were mailed in a timely fashion to all State
3' orzleys general, Governors, chief justices, and State public welfare
1111;530 ors. Second, by January 30, 1979, a working draft of the regu-
a t1'ons was widely distributed to all tribes, States, and Indian organi-
zations. Third, during the month of March 1979, 12 public hearings
were conducted throughout the country to elicit comments and sug-
gestlonls1 for the proposed regulations. Fourth, the proposed regulations
were then published for comment on April 23, 1979, and the final
re%ﬂathons WereIpubhshed on July 31, 1979. ’
ased on an Interior Department Solicitor’s opinion, the judic
requirements imposed upon State courts were is%ued as geui]éleﬁ;?:sl

rather than regulations. Th i i :
o Nover b % 6. 19(?7%5. ese were published in the Federal Register
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Although we lack solid data at this point, it appears from the
number of notices received, from inquiries on Indian identification,
and 223 adoption reports received from 26 States, that States gen-
erally have been well informed about the act and are conforming to
its requirements.

From what we hear from the Indian country, we. believe that the
most important and critical issue pertaining to implementation of the
act is the administration and funding of the title IT Indian child and
family services program.

Tn this first year, the Bureau had a total of $5.5 million available
to implement the grant program. In contrast, it received 247 grant
applications requesting nearly $20 million. Of these, 157 were approved
as meeting the criteria of the act and the regulations, these having
a total of $11.1 million in requested funds.

Of the approved applications, 74 percent were from Indian tribes,
and 26 percent were from Indian organizations. Our written statement .
goes into more detail concerning the distribution of the grant funds.
However, a few points relating to the grants are worthy of special
mention. o ]

First, the grant process was a competitive one, and through this
process 90 applications were disapproved; 22 of those disapproved
appealed this action, thus adding to a delay in getting the funds out
to the approved applicants. o ;

Second, it should also be noted that under the act the Bureau has
accepted responsibility for a new service population: those served by
Indian organizations in urban communities. )

Additionally, under. the act a number of tribes will be reassuming
jurisdiction over child custody proceedings. Two have already been
approved for this purpose, and three more will be approved by the
Department shortly.

Third, under the formula distribution method, 42 percent did
receive the amounts requested in their proposal, indicating realistic
understanding by them of this process. The Bureau recognizes that in
future years the formula distribution will undoubtedly need to be
adjusted. It is certainly our intent to seek to improve the formula in
order to provide the best possible level of service to the most Indian
children and families in need of such services within available funds.

Tn conclusion, one other point I would like to make Is that we recog-
nize that Congress envisioned close cooperation between the Bureau
of Indian Affairs and the Department of Health and Human Services
to assure maximum use and benefits from all available resources.

This concludes my testimony, and I will be happy to respond to any
questions that you might have. ‘ .

Senator MELCHER. Fiscal years 1980 and 1981 show a unit cost per
child per month during fiscal 1979 and fiscal 1980 at $343, but decreas-
ing in fiscal 1981 to $282. The Department of Education and HEW

apparently picked up $2.4 million of costs for handicapped children,
but the decrease in unit costs does not look realistic. What happened?

Mr. KrenzkE. These child welfare service funds, that are being
referred to, relate to the cost of care for Indian children who are either

institutionalized’ or in individual foster homes, and in this case &
number of those children were handicapped children who ‘had, in
previous years, the total amount of their care in institutions paid by
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the social services funding within the Bureau of Indian Affairs. As a
result of the relatively new Education for the Handicapped Act, the
educdtional costs of their care are now being picked up, not by HEW,
but by the Office of Indian Education Services within the Bureau of
Indian Affairs.

So, a proportion that was formerly relating to the education of the
handicappeg is not reflected in that figure for fiscal year 1980. N

I just might add one additional thing on that. This does not relate

to the $5.5 million in any way that is being used to fund the Indian

Child Welfare Act; this is another aspect of the Bureau’s child welfare
activities. : :

Senator MeLcHER. 1 do not think I have gotten an answer to my

question at all. My question relates to the figure in fiscal 1979 and
1980 being $343 and a few pennies; and then in fiscal 1981 it went down
to $282 and a few pennies; and you have said, “Well, we are taking out
the handicapped portion of it.”” My question is right to the point, I
think. If you do not understand my point, I will keep going after it.

Education costs are rising. You have a base figure here that re-
mained constant in 2 fiscal years, which is entirely beyond my under-
standing because I know educational costs were rising between those
2 fiscal years. The child support costs were rising between those 2
fiscal years, but now you have them reduced, and you have said it is
just because of the handicapped funds. I think you are locked into
ahbasq figure, and you are not changing it even though the costs are
changing. '

Mr. Krenzrs. Maybe I have missed the point, but I certainly
agree with you that the total cost of care of children in institutions,
both the handicapped and the nonhandicapped, has risen. The only
point that we are making in relation to this 1s that our per-unit costs
have decreased because a portion of those costs no longer show up mn
Indian services, but a portion of those costs is also reflected in the
-education.

We certainly have no disagreement with you, that the total cost
has risen. If these had been separated out in previous years, this
would certainly reflect that. We certainly do agree with you, but we
do not feel that we are locked into a number and that our appro-
priations requests have continued to reflect the increasing cost of
care, particularly in institutional types of situations. We are endeavor-
ing to provide a service that meets the .specific needs of the
handicapped. S

Senator MeLceER. Taking the 1979 figure and separating out
whatever could have been charged against the handicapped, how
much difference is this $282 for fiscal 1981? . ,

Mr. Burier. Mr. Chairman, in 1979 the cost of the education
portion for the handicapped Indian students who were in institutional
care was about $1.8 million. -

Senator MeLcEER. How much per capita? How much of the $343
was represented by that $1.8 million, when you divided it out?

Mr. Burrer. That would represent approximately $50 per child.
. S$enator MzLcHER. Subtract $50 from $343, and you come down
o $293.

“ Mr. Butner. For 1981 it is estimated to be around $61.
‘Senator MELCHER. So you are still using the base figure.

~
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1f you are not meeting these costs, just tell.me. That s the ppigt
of Jay question. 1 is th t we are Vﬁleeti.‘ﬂg
Krenzrs. OK. I think the answer to that s that we are meel
thg/g)sts of children who require either group placement in mstl’ouftmns
and group homes or in individual foster care. I am not aware o .~Van?17
children needing foster or instiftuti(i)nal care who have been«turqe
the Bureau for lack of funds.
do»‘SVle;ut;tZ)r 1\6/\’[ELCI‘HER. T am going to refresh your memory. ‘When you
ave Congress the figures in 1979 for fiscal 1980, you were qstlmat;m%
%401 52 instead of $343.18; that was for ﬁ_sca1.'198,0. You did not-ge
it; y<'>u did not clear that through OMB; it did not show: lﬁp n y(;ﬁr
bl’xdget request. So what happened? The. costs did not.go down;. o
inued to rise. o el
CO% ?(1)11?1;;1: ju;)trtelling me what th(_a.;admmls’oratlon’s;posmonv12,. (]i
can understand ; but if you are just trying to tell me that ,thelcostsd t
pot go up and that you are meeting everything that you planned to
t understand it. T,
mef/ﬁ IKCI?;?ZOKE. T think the.basic response to your question 1s»t,_ha‘o
we have received the funding that is necessary to provide for the care
of chiidren needing placement outsitlig,of. then(‘{ own homes and to pro-
1 ind of care that these children need. Clee S
v1<;1[e;§1§1i]§1%ha(€ T am somewhat confused by -some of those ,,numbpé's
there; and if you would permit us, wenvxéﬁuidl be pleased to provide
'odditional detailed mformation on that.’. e
Soglgnzgg;tll\(/ﬁimm& 1 am referring to the Bureau’s statemept’jci) .tl}eé
Congress. It was a budget request for fiscal year 1980. Obv1ouﬁ Ly, '1'd
was made in 1979, but I do not have what date -that was: It % 10We !
that $401.52 was the estimated amount thatypuenqeded. Th&t7 id-no
show up in your budget request for 1980. This is just:what yﬁ p_ro};
vided for Congress as an estimate and you could not clear 1t t f?:l%S
OMB because when your budget came \;p it was sbﬂl_basgd on $343.
for fiscal vear 1980. Is that not correct! B
OrM:.c %gTLER. Yes, sir, for the fiscal 1980—8% request. L ea0t
Senator MELCEER. What do you mean, “for the fiscal 1980
tr”? g
re({/}f Burier. In the fiscal year 1981 budget request, the unit-cost
1 1980 is reflected as $343. - e
foggg(;%og f/%faLCHER. That is right. But just exactly a year before that,
your estimate forggsl,cal year- T be $401 : e
. .1 was going to b . R
giga?og?fgwnmﬁ. No ;gdo not misunderstand me. I am reading, off

i is 1 fiscal year.1980.
this, and this is your estimate for your request in 1 oar '
Th?s ?? what youysaid in 1979. It was going to_be $401.52:for this
fiscal year, but when you got the budget for. this fiscal year; 1t
B35 Chairman, is that i
Mr. BurLer. And the reason for that, Mr. Chairman, 1s the

Houge report we were cub $7.5 million m_,our:yzelfafredglr%?
Senate report restored $2.5. million of the House cut an _eh_ A ;1
a $5 million reduction in welfare assistance grants”over- that.

iginally requested. R
WaSSe(I)lI;a,%c])lI} h/.%rELCCIlIER. Then when you came up for yox
fiscal year 1981, you went back to $343.

1 Not received at time of printing.
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Mr. ButLer. That was i i
. n accordance with the fund
a,ciéléa;llgo?pﬁg%?ted %(7) us by the Congress for fiscal ;2215" fsl)lg(i); ere
for fincal your Ton 1]3‘:R. es; and your request was for the same thing
r. Burrer. That is correct, Mr. Chaj
Senator MeLcHER. The point ot T amn tro i
point that I am trying t i i
ggces nottieﬂect the Increase. Were you gomgl:yt(?g usg %ﬁgzeﬁg];:’ gllﬁtt
1\?&18% UTT:E ge(%ﬁls& t;hela3 po_mtilon of OMB and the administration? v
. . 18 ba; i .
%Venator MELCHER. Thmﬁl{c;o?lr.correct, A Chafrman,
e come across this in every Department. If it ;
7 . 1 t
Zﬁ: ;;(Iilm}; you 1}ee<’1, we have to know that, despite ivﬂgt gf/}%”:’ al}r?(ti
‘mimstration’s position is. We need to have some guidance ‘on

iSTl‘ghef$343 }ess handicapped costs.
© lormula grant allocation you used to distrib b

%}220\7 ﬁlraiagits ?102‘13;73 1;’:allydlooks li}fie hit favored tlieuvgr;h:n?:ﬁailgiizl:

4 and some of the tribal units in Claliforni '
not denying that they probably needed i ot about. the bigee
tﬂb;f They_prg’?;bl% have mgrre %io‘ls)(lle;&sr)ut hat about the bigger

: you justily the grant awards for California ja?

think you can probably Justify any of them, but canaI;f%uAj'l\?:tKi?}.f 2];

The basic intent of it was to the ¢
s ) e effect that all tribes :
e A R e
I at there ne 0 be akind of bott t -
g;gsif:fe%glyogflzgn }ndngdual tribe if they were toor};let;bl}éetgrggjvfil(liléda
Saeic rvice. But let me ask Mr. Butler 1o go into detail on
Mr, BurLer. Mr. Chairma: i i
Ir., Bt . Mr, aan, there is no question ab
3&:3{: ;ﬁét}l:)al formula, was designed for this, tl?e ﬁrstoyle %%ttﬁggag‘t};e
Trith ¢ orgisnli(; é)tliglp;(s)se iln I(Illln_d that as many of the Indian tribes and
gr%nt shystem. who desired to do so could at least get into the
D the hearings that were held in M i
¢ arch 1979 in -
I\;eigpnc(l’%nt lgf }‘;he regulations, there were several coxffli;%stgez}éfvgg
four g tril‘)’z sl(é etvs;t}all"e(alli"ecg}ve}? from the smaller tribes sa; ing that the
Jrg on’s share of the money and we alZ)\,vays get left
"There was, likewise, consid testi
) 1 » considerable testimony at those hear
,10311}1% élsrl;?;‘ ehgili?ln (zxg)ganzzaﬁons who were ver§ fearfulsiha?g}lggfnfé‘?amx;
be’}‘eft vere g to get all the money and that they were going to
herefore, the pur in mind i igni i ula- dis
. y Pose In mind in designing this f la-distrib
gg)noi{sg?% l‘lolotils niii;z’% greardvc{)as to aigord as ggany Sof?ilrg:e ag;iollslgslbsfxi
r and be awarded grants as possibl
Calff ;inwlj:r{htruﬁ, Mr. Chalrm_an, that, for examplg is tlfé‘State of
€ Dureau of Indian Affairs has had no child welfare
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services program. This is the first year. There are a number of those
small groups in California. The same is true in Alaska. ‘

Senator MercuER. I think we understand that point, and I appre-
ciate your bringing up that point for both Alaska and California
because they were not organized as a tribe and the setup just did not
fit. They did not get anything. , :

Now the question is: What are you going to do after this first year?
How do we blend this out?

Mr. BurreEr. I would also comment, Mr. Chairman, that with
respect to some of the larger tribes, a number of them did have some
funding under our previously existing 1978 congressionally mandated
$3.8 million ongoing child welfare program funding.

A good example of that, Mr. Chairman, was the Navajo Tribe which
was recelving 25 percent of those available funds already.

But certamnly it is our judgment that the formula distribution
system, as the Indian tribes and the Indian organizations develop
their programs, introduce specific. programs that we will be going to
in consultation with them—a unit cost type of formula distribution.
In other words, a determination will be made, for example, of what
is the average unit cost of daycare. If a tribe or Indian ogranization
provides a daycare program.for their working families, we will .then
have a cost designed for that type of program. ,

The same will be true, Mr. Chairman, if some of the court systems
that will undoubtedly be desired by a number of the Indian tribes,
develop a cost formula based on the actual costs of delivering the type
of service that they deem desirable to meet the needs of their peopﬁa.

Senator MeLcEER. 1 am sure that the testimony we are going. to
get from the tribes themselves will help in arriving at this. I under-
stand you have been discussing how best to formulate. a plan with the

committee staff during the past several weeks; is that correct?

Mr. Burier. Yes, sir.

Senator MercaEr. Most of the $15,000 grant awards were for pur-
poses of developing child welfare programs. In light of the budget
request for fiscal 1981, it does not appear that.any of these grant
recipients are going to be able to institute the programs they have
planned during this next budget cycle.

As thin as grant money is spread, it appears questionable just what
can be achieved in fiscal 1981. That, of course, begins pretty promptly
on October 1. It is questionable what can be achieved during that
period, other than more planning grants. Can you comment on that?

Mr. BurpLer. Mr. Chairman, 1 think we only: need to reflect back
on the applications that were received this year—in the first year: As
Mr. Krenzke testified, 247 applications totaling $20 million were
received. , o

There is no question, Mr. Chairman, but that in 1981, as the Indian
tribes and Indian organizations develop their programs which will be
more costly, that with the limited funding available they will become
more competitive. There is no question about it. ) R,

Given the interest in this—and my boss may chastise me for saying
this, but T will say it anyway—and given the cost of services and infla-
tionary rates alone, I would suggest to the committee that a more
realistic figure for 1981 would be in the neighborhood of:$14 or $15
million to adequately fulfill them: Now, you may have to protect me
for saying that, Mr. Chairman, but I am being realistic. e
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Senator MELcuER. I do not think
] g . you need to be protected.
;s t}%elll?'nd of answer we want, because we have to klﬁfw ?hi%hg%:
fre la ing realistically. If we just put a little bit of money for grants
t<})lr %) t%}mmng, however, necessary that is, and we are not moving beyond
% o really implement the plans that are acceptable, then we are
nowléeally acgoznplﬁhmg the purpose of the act. '
appreciate that. We will have to struggle with that
WI}Gex_“e we can dig up the money. We would lilgzg to know thata:r% :;g
Dot Just passing legislation that gets on paper. We like to know that
(v;&;e tag:tnﬁglizﬁgimgng t](liaiggegislation and then carrying out the intent
b le on; and 1t do
apprec%tlve ofomiyand 1t es take some money. So we are very
. KRENZKE. I would just like to add one comme
N S nt to-
Ililliitiler ﬁ?fs Indicated. That is that the leadership of theoB“lr};zg&w (ff
Tod anb airs in the Assistant Secretary’s office has been aware of this
as been one of those struggles that we have from time to time. This

came down at 1 1 1
fame Jown l:. 2 point when there was particular effort relative to

%;,n(%tor MELCHE}I:.»YGS, budget cutting.
ongress, each individual—435 Members in the I
%el(liat(%rsﬁhas to bite that bullet. We.a]l say we ;angu:ebzlllgnégg
: (;lﬁi?u:e g 1111 x;:ﬁzisaxy. Then, after having bitfen that bullet, we have
{ Togra, 1 i i
e %(rle ARG negd %o lI)l;Sc ]z.re are really going to back. I think this
e are going to have to be realistic about it. We
. . t
i1:;11dge‘o, but we cannot end all of the programs that, Z&nsoar}:a%]éaéggi;i
i vgle lare going to help people. This is one that I think is Very necessa
OS : p gxildlan tpeokple, ang, in this case, children. i
» We nave to know what the minimum amount is ¢
ggltr%)oses,_land I think you have given us the right ans;)v;r%#’li‘};lgsugo?rlﬁ
ee will be very vigorous in supporting that and attempting to

we can have the funds for this one. But we ioriti
ha  fu I one. must have our priorities
a’ . . !
h?g(%l .thlS 1s a priority which this committee feels should come very
Thank you, gentlemen, for ] |
. your testimony.
[The prepared statement of Mr. Krenzke }:Eollovvs 3

PREPARED STaTEM
ENT oF Trropore C. Krk
. NZKE, Actineg Depury -
SIONER, BUREAU oF INDIAN Arrarrs, DEPARTMENT OF THE INTER?(?:[ e

i Is’:gtﬁ 26521; speak to the implementation stages of the Act. The requirements
S teotion 40z Wefie met on December 6,.1978, in which copies ‘of the Act, Com-
mitte stat!,)e A:tan an explanation of the Act were mailed by Secretary An‘druc
fo State cxneys_ General,:Governors, Chief Justices, and State Public Wel.

ors. An initial working draft of regulations was widely distributed t(;
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all tribes, states, and Indian organizations on January 30, 1979. During the month
of March 1979 a series of 12 public hearings ‘were held throughout the country
by the National Congress of American Indians and the National American
Indian Court Judges Association, under contract with the Bureau, to solicit
comments and suggestions for the development of proposed regulations. The
proposed regulations were published for comment on April 23, 1979, and the final
regulations were published on July 31, 1979.

There was some controversy over the issue of whether the Department could
promulgate regulations mandating how state courts would implement the require-
ments placed on them by the Act. The Department determined that the Act did
not authorize the Bureau of Indian Affairs to regulate state courts except in a
few limited areas where the Act gave specific responsibilities to the Department
(such as keeping adoption records supplied by the state courts). .

Therefore, only regulations that governed how the Department would carry
out the responsibilities specifically assigned to it under the Act were published
as mandatory regulations. The Department also published Guidelines for State
Courts on November 26, 1979, setting forth the Department’s interpretations of
the statutory requirements imposed on state courts.

Although we have no solid data,. based on the number of notices received, in-
quiries on Indian identification, and 223 adoption reports received from 26 states
as required by Title ITI, it appears that the states have been well informed and
are conforming to the requirements of the Act.

Now, let me turn to what we consider, and what we hear from the Indian
tribes and Indian organizations to be the most critical and important issue related
to the full implementation of the Act, namely the administration and funding of
the Title II Indian Child and Family Services Programs. In this first year, 1980,
we received carryover authority of fiscal year 1979 monies of $3 million and
$2.5 million in new money, for a $5.5 million grant program. In addition, $3.8
million is available in 1980 from on-going child welfare .programs. We received
247 grant applications totaling $19,827,033 in funding requests. .

Grants were funded on a formula basis which allocated for approved grants
a base of $15,000, plus an add-on in relationship to the percentage of the total
Indian client population to be served by the applicant, multiplied by the remain~
ing funds available after all approved grants received their initial base. Thirty-
eight percent of the applications were for grants under $25,000 and 71 percent
of these grants were funded at the level they requested. The smallest grant funded
was from the Phoenix Area for $8,666. The largest grant was a eonsortium of 41
villages from the Juneau Area at a cost of $634,227. Both grant applicants received
the level of funding requested. It should further be noted that twenty consortia
consisting of 198 tribes made grant applications, and were approved. for funding.

As you may have discerned from my earlier statements, 9(? grant applications
were disapproved by our Area Offices. This grant process was a - competitive
process—due to the large number of applications. There were twenty-two appeals
from disapproved grant applicants, which was the primary reason for the delay
in the funding to applicants during this initial period.

The Congress, in enacting this legislation, realized that full implementation
of the Indian Child Welfare Act would be dependent upon a close cooperation
between the Bureau of Indian Affairs and the Department of Health and Human
Services. Therefore, concerted efforts are being made at the administrative levels
of the Bureau and Health and Human Services to ensure that Indian people
receive maximum benefit from, and utilization of, all available resources. .

This concludes my prepared statement, and I will be pleased to respond to any
questions the Committee may have.

Senator MeLcEER. I would now like to call on our next witness:
:]éobby A(r;‘(eorge, director of social welfare, Navajo Nation, Window
ock, Ariz. ‘

STATEMENT OF ANSLEM ROANHORSE, SUPERVISORY ‘SOCIAL
WORKER, BISTATE PROJECT DEPARTMENT, DIVISION OF SOCIAL
WELFARE, NAVAJO NATION; ACCOMPANIED BY PATRICIA

MARKS

Mr. Roanrorse. Good morning, Mr. Chairman.
Senator MELcuER. Good morning.
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Before you give us your statement, is it my understanding that
Chairman MacDonald and the Navajo Nation support the Navajo-
Hopi bill as it is, lying on the Pre:adent’s desk.

Mr. Roanumorse. Mr. Chairman, I am not fully aware of the bill.

Senator MuLcuer. You are not fully aware of it?

Mr. Roanrorse. No, sir.

Senator MeLcuER. Could you get an answer for me by noon?

Mr. RoanmORSE. Yes, sir.

Senator MeLcugr. If you are not fully aware of it, we have been
fully aware of it on this committee for about 5 years now. Of course,
this committee has not been in existence for 5 years, but going back
to when it was in the Senate Interior Committee and going back to
when I served on the House Subcommittee on Indian Affairs, T have
been very much aware of the Navajo-Hopi issue. We have been spend-
ing an awful lot of time on this committee over the past year trying
to make that acceptable to the Navajo Nation.

I thought it was acceptable when we had. the bill in front of us, and
it is now on the President’s desk. If the Navajo Nation.has some
problem with it, I want to know personally, directly, myself.

Please proceed.

Mr. Roanuorsk. Thank you, Mr. Chairman, ,

My name is Anslem Roanhorse, and I am here representing Mr.
Bobby George and will present testimony on the Indian Child Welfare
Act on behalf of the Navajo Tribe of Window Rock, Ariz. With-me is
Ms. Patty Marks.

Senator MeLcaeR. Could we get those names again, please, because
they are substituted for Bobby George?

“ Mr. RoannorsE. I am Apslem Roanhorse.

Ms. Magrxks. I am Patricia Marks. , )

Senator Murcuer. Thank you very much. Please continue. "

Mr. Roanuorse. The passage of the Indian Child Welfare Act,
Public Law 95-608, was welcomed and supported by Indian tribes
throughout the country including the Navajo Tribe. Since the passage
of this legislation several States have reported and referred Indian
child welfare cases to the Navajo Tribe, and subsequently some
families have been reunited, and some are in the process of being
reunited, or other arrangements are being made in light of the best
interests of the Indian. child. .

Nonetheless, as the Indian tribes proceed with the implementation
of the act, some ambiguities begin to emerge, such as the amount of
funding, mechanism, or regard for tribal priority and authority in
child welfare.

The Navajo Tribe is concerned about the incorporation of ongoing
child welfare moneys with furids authorized under title IT of the Indian
Child Welfare Act. Our understanding is that the two program fund-
ing sources should be administered under one process; namely, the
permanently authorized grant process of Public Law 95-608. However,
the fact of the matter is that the ongoing child welfare funds will be
transferred from tribal programs already in operation. :

Apparently the Navajo Area Bureau of Indian Affairs officials and
Navajo tribal leaders were not consulted before the Bureau of Indian
Affajrs officials at the Washington level made a decision to transfer
ongoing child welfare moneys into title II of the Indian Child Welfare
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] is] : i hild welfare
decision undoubtedly affects some ongoing ¢ well:
A(l;t.teghgiogsgms. The consideration and respect for tribal prl(irlgl_es,
I;,eofaicies and defined needs are essex}thal 1ft the intent of the Indian
Child Wel Act is to be fully carriec out. '
Ch'i‘lgevzgga;%plication and grantdproctes_§ of P\ébﬁlcd%;zvsg l?gi—lg(z)iti};g
iti reen Indian tribes an izat]
allows for competition be_‘m een L ndian aizations
f ¥ The increased number ol appl
from off-reservation settings. cased T o D tions. to
for very limited funds only decrease th% Sble D dian.
j ] jority o
Tpdians in reservation settings Wn%re the majorify of Hbe eatest
children are, where the needs most exist, an Jhe greatest
for the fullest implementation
challenge and responsibility lie f entation ol So
i i i tent to protect the best m )
Indian Child Welfare Act. The m to protect the best o e
ian chil nd to promote the stability of Indian trib: _ ]
%fégl?snm}ilggfglea Whelf the availability of funds to Indian tribes 1is
reduced. i [ 1 ts should be revised
dure and regulations for awarding gran : S
togﬁlﬁ)@r?gi mrore Publ%c Law 93-638 contracting xrflechamsm which
will assure tribal priority and authority in child wel are.f the Bureau
The grant formula, as developed by the (fentrslmilcg}aze r(; - xfe e
of Indian Affairs to insure that approve appﬁ n wive o pro-
1 ‘table share efficient to fund an effective prograi,
portionslly, el the needs, especially on reservations.
not and will not truly reflect the needs, esp T e i
f developed does not take into accoun = \
:oI;](E)lxi It%rll?gl ézrisedeand Ehe high cost of various services :assocmtedf W{oeh
Indian child welfare such as legal services, transportation costs, 10ster
jcal costs, et cetera. . .
cal;lgl’lg %}17031(‘)% &g(glthe Navéjo Tribe re;;elved undlelzo ’t};f'tlhlﬁolzi Ig}l)lélr(l
ct ti 1 j 10
Welfare Act title II grant is not enough for a p(})lpll(x1 a8 o that T b
1000 people, where the number of children ag _
gzgzeég %O,OOOI,) &Ill)d where the 1andtbase cox;ers }535{3?)2()2 Sr(%lill‘(llirgnm}%‘elfé
The Navajo Tribe’s initial request amounted 53 o . The
a i the Navajo Tribe to even
allocation of $47,005 is not sufficient fort e T XX of the
this allocation as the non-Eederal matching share 10 =
12l i the Indian Child Welfare Act.
Social Security Act, as prox:1ded forin ndian O T Departraont
Presently, the Navajo Tribal Bi-State Social Servic riment
Tt 1 States of Arizona and Ne
contracts for title XX services from the g
i 1 t to the act will Turthe
Mexico, and any financial assistance purs.ltl)agB‘ e ot Carvioes
the role and responsibility for Navajo Tribal Bi- ; RN
‘wities in child welfare. Several other programs irom uf
aléjggcl)trfswigch submitted applications tt?f prqlvldsrgsﬁﬁgi crlgéc; \;(:;lgaﬁ:
1 d other services to prevent lamlly )y no
?;(z)rnvsli?ieesr:(? fo;) funding under Public Law 95-608 grants if additional
de available. : _
fu%dusr%fxz;l OIJtcxglegr State and private age(zinmes are sgﬂi nftlflilg};) g;;rgt(;f
1 ’ ic I — to expedite fu -
the intent of Public Law 95-608. In order ]
1 islati y to mandate Federal an
tion of the legislation, we ask the Congress andate B where
ios to become fully aware of the legislation ab, =
?:;L;i%li,gz%%lglsxrage financial and technical assistance to Indian tribes
i ] S. = B 0
an%noz%ggiggtl\(x ask that the Congress of the.Um‘oe%) Statgz gﬁg _11:3
complete su’pport and assistance to the Indm{l btlrl es &
organizations in making sufficient resources availabie.
Thank you.
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Senator MeELcuER. Thank
Without objectiori we arzou. i 1
. now golng to insert in th
%1;?&%127,0 1980,ﬂletter signed by Frapk E. Paul, vice c%aim;;r?coNrgvg}g
ouncil, along with correspondence from the Intér—Trib]al

Council of Ari :
Moot izona, the Department of the Interior, and the Navajo

[The material follows. Testimony resumes on p- 75.]

THE NAVAJO NATION

WINDOW ROCK,:NAVAJO NATION (ARIZONA) 86515

JUN 27 1980 PETER MacDONALD

CHAIRMAN, NAVAJO TRIBAL COUNCIL

FRANK E. PAUL
VICE CHAIRMAN, NAVAJO TRIBAL COUNCL

Senate Select Committee Of Indian Affairs
Senate Office Building
Washington, D. C. 20510

Gentlemen:

Passage of the Indian Child Welfare Act came as 2 welcomed
support to the Navajo Tribe, its children and families. -There
have already been many heartwarming success stories about the
reunification of Navajo families. The testimony today, regarding
some of these incidents, will show how family members are directly
affected and how tribal social workers and frequently social
workers from the various states have worked together cooperatively
under the Actto reunite families. B

There is one primary concern = that the Indian Child Welfare
;~ Act, through its application and funding processes not undermine
r the goals of the Indian Self-Determination Act.

While the Indian Child Welfare Act serves to strengthen the
Navajo family, and grants authority to the Tribe to regain juris-
diction over its members == the Navajo child, the funding -applica-
tion process for Indian Child Welfare grants does mot utilize any
93-638 procedures. While these procedures are not applicable to
the off-reservation organizations, they. should remain applicable
on the reservation.

I hope that your review of the Act and its regulations will
include changes in these areas.

- Frank E. Paul
Vice Chairman
Navajo Tribal Council. -

59-083 O - 80 - &4
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{(‘M@szTER TRIBAL COUNCIL==<"%

of
ARIZONA

May 16, 1980

Senator Dennis DeConcini
4104 Dirken Senate Office. Bldg.
Wasningten, D.C. 20515

AiE
commuTy

Dear senator Decomcini,

. Recent directives issued by the national office of
th?bB;.xreau of Indian Affairs will, if implemented, undermine
ribal efforts to strengthen tribal courts and to prepare in

+ other ways to carr i i i
othe y out the intent of the Indian Child Welfare

7 Werat?acn for.your information a letter of protest written
to Comﬁlssloner Hallett, a .copy of the letter sent-to trib;s
.by the BIA, and a brief summary of the effects the Bureau'
directives. will. have on tribes in the Phoenix Area. °

‘Please assigé us’ in i i 3
a s preventing implementation of
ill-considered directive. e

Sincerely yours,

Ao Hptesas

Ned Andersom

President, Inter-Tribal
Council of Arizona/

Chairman, San Carlos
Apache Tribe

Enclosures
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¢ l
§ v =INTER TRIBAL CO UNCIL=—<_%

[

GOVERMING BOARD

SaLT 8vER
$2N CARLOS ApRCHE TAIBL
v Aol PRESCOTT COMMURITY

of
ARIZONA

May 15, 1980

Commissioner William Hallet
U.S. Department of Interior
Bureau of Indian Affairs
1951 Constitution Ave., N.W.
Washington, D.C. 20245

Dear Commissioner Hallet:

We are writing to protest recent actions of the B.1.A.
Washington office that will have serious adverse effects on
tribally operated child welfare programs on Indiazn Reser—
vations.

Without. consulting B.I.A. Area office personnel or
tribal leaders about the possible effects of the change, your
Washington office has announced that 3.8 million dollars of
"ongoing child welfare" funds will be transferred from tribal
programs already in operation to a grant award program undexr
Title II of the Indian Child Welfare Act, effective October 1,

1980.

The action clearly subverts the intent of Congress ex-
pressed in the Act: "to promote the security and stapility
of Indian tribes and families":

--by preventing unwarranted removal of Indian children

from their Indian homes;

~-by mandating recognition o

courts; and

~-py establishing standards for the placement of Indian

children in foster or adoptive homes. It undermines
the development of tribal courts and of family support services
that tribal governments must be able to sustain if they are
to assume greater responsibility for preventing the break—up
of Indian families.

f the authority of tribal

We are attaching a fact sheet that illustrates the effect
that the Bureau directive will have on tribally operated child
welfare programs in the Phoenix.Area.
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Commissioner William Hallet
May 15, 1980
Page Two

We urge you to rescind the recent Bureau action affecting
child welfare services; and we .urge you to consult tribal leaders
and your own field staff before proceeding further to implement
Title II of the Indian Child Welfare Act. .

Sincerely yours,

et Mot

Ned Anderson
President

cc: President Carter
Secretary of Inteiior
Congressional Delegations of Arizona,
Nevada, Utah, and California
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FACTS AND TRIBAL ISSUES ON BIA
DISCONTINUANCE OF ON-GOING CHILD WELFARE FUNDING

Child Welfare Programs Under "Ongoing Child Welfare” Funds

In 1977, at the insistence of the Congress, the Washington office

of the Bureau of Indian Affairs set aside $3,800,000 to be used for
"ongoing child welfare" programs on Indian reservations. The "ongoing
child welfare" funds were not drawn from new appropriations, but were
transferred from existing BIA programs, such as General Assistance.

BIA Area social service offices were instructed to encourage tribes to
develop their owm child welfare programs, emphasizing family. support
services, delinquency prevention programs and programs of support to
tribal courts in the disposition of child custody and child protection
cases. All parties were led to believe that the funds for tribal pro-
grams would be available on an "ongoing" basis, hence the term "ongoing
child welfare" funds.

In the Phoenix Area, the following programs were established:

Delinquency Prevention

Fort McDowell — Year—round Youth Support Program
Gila River - Year-round Youth Recreation Program
Fort Mohave ) - Summertime Delinquency
Uintah & Ouray Ute Tribe) Prevention Programs

Family Support

White Mountain Apache - Crisis Intervention and Protective
Services for Families. at Risk
Salt River Pima-Maricopa — Parent Training Program
Hualapai - Quadrupled a small.amount of "ongoing child
welfare" money by using it as match for Title XX
funds for a family support program.

Court Support

Salt River Pima-Maricopa — Foster Home Recruitment, Training
and- Supervision; Counselor for the
Youth Home

San Carlos Apache - Indian Court Services, emphasizing support

for the Juvenile Court. -
Cocopah — Tribal Court Coordinator
Nevada Inter-Tribal Council - Indian Court Services and
Community Organization

Grants under Title II of the Indian Child Welfare Act -

When an announcement was issued of grants to be made under Title II of
the Indian Child Welfare Act, many Phoenix area tribes submitted applica-
tions for programs designed to enhance or strengthen those already
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established with "ongoing child welfare"” funds. In the Phoenix Area, 28
applications were submitted. Phoenix BIA Area Office and Phoenix Area
tribes were not informed that the "ongoing child welfare" funds would be
transferred to the grant program under Title IL of the Indian Child
Welfare Act. Tribes assumed they would be competing for new money.

In a letter dated March 25, 1980 and received by tribes around April 7,
1980, tribes were informed by the Bureau of Indian Affairs that beginning
in Fiscal Year 1981, "ongoing child welfare" funds will no longer be
available. Funds for programs of family support, delinquency prevention,
or court support services will have to be obtained in competition with
other tribes and with off-reservation organizations under Title II of the
Indian Child Welfare Act. The Title II1 grant award competition is already
over for 1981, Phoenix Area tribes will be faced with scrapping innovative
programs that are already being operated successfully.

What does the recent directive mean for Child Welfare Services on Indian

Resexrvations?

Indjan Child Welfare Act

The Washington Office of BIA nas set up a competitive grant award program
with:
$2,000,000 - New money
$3,800,000 - Taken from existing "Ongoing Child Welfare" programs
$3,200,000 - Transferred from Gemeral Assistance and other existing
BIA programs

Effect on Phoenix Area

Phoenix Area- tribes now receive $660,000 in "ongoing child welfare funds."
In 1981, nine Phoenix Area tribes and two Indian organizations will receive
less than $300,000 for programs under the Indian Child Welfare Act. The
other 17 applications for Indian Child Welfare funds (or 60% of the total)
were rejected.

Phoenix Area BIA will return to paying only for out-of-home placement of
Indian children. Family support, delinquency prevention, and court support
services can no longer be encouraged. Tribes that used their "ongoing

child welfare" funds as match for other social service funds will lose both

resources.

ITCA, ‘Inc.
14MAYB0O
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United States Department of the Intenor
BUREAU OF INDIAN AFFAIRS

PHOENIX AREA OFFICE
- P.0. Box 7007
IN REPLY REFER TO: Phoenix, Arlzona 85014

March 25, 1980

Memorandum

To: Agency Superintendents, Phoenix Area
Attention: 3 Social Services

From: Area Director
Subject: Discontinuance of On-Going Child Welfare Funding - FY 1981

Information has been received from the Commissiomer's OFfice advising
us that FY-B0 1s the last year for On-Going Child Welfare funding. 1In
FY-81, these {unds will be incorporated with the P.L. 95-608 Indian
Child Welfare Act grant funds.

This change will have a direct impact on a number of P.L. 93-638
contracts now operating with on—going child welfare funds as all or
part of their funding source. We do not know when additional direc-
tives on this matter will be issued from the Commissioner:s Office.
However, there are some‘inxtlal actions to be undertaken without delay.

Your immediate attention shall be given to the following actions:

1.. Notify all tribal governing bodies within your area of Jjuris-
dxctlon that ‘we have been informed that there will be no
on—g01ng child welfare funds for allocation by, tribe or agency
“for FY-81. This inciudes special accounting components 2269
through 2277.

2. Remind all tribal governing bodies that Indian Child Welfare
grant funds are awarded on a.competitive basis. They are not
allocated on the same basis as banded funds.

3. Advise the tribes that there is no guarantee that programs
currently operated with on-going child welfare funds will be
refunded for operation in FY-81.
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. 2

4, Tribes or tribal organizations which have current P.L. 93-638

contracts funded solely with on-going child welfare funds shall

be advised to begin to evaiuate their program in relation to-
the objectives of the Indian Child Welfare Act. This should

be their first step in preparation of a P.L. 93-608 grant ap-
plication for funds to continue the program in FY-81, if this

is their desire.

5. Tribes or tribal organizations with current P.L. 93-638 con-
tracts that are funded with both on-going child welfare funds
and other Bureau assistance funds shall be advised to analyze
their current operation. They should develop a P.i. 93-638
recontracting package, with a proposed budget which does not
include any item to be funded in total or in part from any of
the components of the on-going child welfare funds. There
should also be developed a completely separate P.L. 95-608

grant application, with a budget that does not cortain any item

to be funded in total or in part from P.L. 93-638 contract
funds.

6. Tribes or tribal organizations should be advised that
P.L. 93-638 contract funds and P.L. 95-608 grant funds must
be accounted for independentiy from each other, even when the
grant funds are used for a componcnt which is an integral part
of the overall contract program.

7. P.L. 95-608 grant applications are not to be submitted together

with P.L. 93-638 contract applications. There are separate
regulations, separate review processes, and separate decision
‘processes for grants and contracts.

8. Tribes and tribal organizations shall be informed that requests

for information and/or technical assistance from the Area Of-
fice should be made before the announcement of the next Indian
Child Welfare Act grant application cycle. These requests
should be routed through the agency superintendent's office.
1t should be made clear that after a grant proposal has been
sent to the Areca Director by the agency superintendent,
technicalassistance by Area Office staff cannot be provided.

Earily planning and careful proposal preparation should enhance both the
approvability and fundability of proposals suvbmiLted.

Questions on this matter should be directed to the attention of the
Area Social Worker.

el - p
o DA s
jActing Asst. < Arca Director

IN REPLY REFER TO: 3
P. L. 93-638 -
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United States Department of the Interior
'BUREAU OF INDIAN AFFAIRS

Navajo Area Office i
Window Rock, Navajo Nation, Arizom 86515

WAR 6 1980

Urrive Gf

Mr. Peter MacDonald . 0T ERARE

Chairman, Navajo Tribal Council
Attention: Bobby George, Director, Social Welfare

Dear Mr. MacDonald:

This will acknowledge receipt of the Navajo Tribe's letter of intent
dated February 28, 1980, to use'P. L. 93-638 grant funds to match
State Title XX funds for Bi-State Social Services.

Please find enclosed, two copies of the Application Package for-
Tndian Self-Determination grants. The accompanying guidelines on
purposes for Indian Self-Determination grants in thisApacket shou1§
be useful in determining if the proposed grant match is an appropriate
project under the guidelines.

The Central Office memorandum from the Director, Office of Indian
Services dated October 31, 1978, “Fiscal Year 1979 Guidel;nesrfor
Administration of Se¥f-Determination Grant Program", remains in
offect. The primary intent of the P. L, 93-638 grant program is to
strengthen tribal governmental capabilities, particularly in areas
related to improvement of a tribe's financial management system O
merit persommel system. A second purpose cited by the Indian Self:
Determination and Education Assistance Act is to improve the tribe’s
capacity to emter into P. L. 93-638 contracts and thirdly, to allow )
the tribe to plan, design, monitor or evaluate Federal programs serving
the tribe. There are additional purposes cited in the Act, these are
to allow those tribes which already have sophisticated governmental
and administrative capabilities to use funds for other purposes cited

under the Act.

The P. L. 93-638 grant allotment as of this date remains tentative.
We have been advised that the final advice of allotment will be sub-
mitted to Navajo Area, on or by March 15, 1980i As'soon as the
allotment is received, we will advise the Navajo Tribe.

MAR 11 1920

)
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We have been further advised by our Central Office to expect a
cutback in grant funds. In view of the iimited grant funds
expected, we must again request as we did last year, that the
Tribal BIA~Federal Relations Committee prioritize the grant
projects it desires to be funded for Fiscal Year 1980. The
Committee should be fully informed regarding the purposes for

P. L. 93-638 grants in order to minimize. the possibility of
Bureau disapproval of grant applications due to inappropriate
grant projects proposed. The Bureau will not accept P,L. 93~638
grant applications for formal review unless they are prioritized
and approved by the BIA-Federal Relations Committee.

We hope the above information will be useful in the development
of the grant application, should you determine to proceed with
the request,

Sincerely yours,

B i

ACTING Area Director

Attachments
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3E MAA0 NATION

WINDOW ROCK, NAVAJG NATION {ARIZONA) 86515

PETER MacDONALD
CHAIRMAN, NAVAJO TRIBAL COUNCL

FRANK E. PAUL
VICE CHAIRMAN, NAVAJO TRI8AL COUNCIL

PR3 80

The Honorable Dennis DeConcini

United States Senator

410% Dirksen Senate Office
Building

Wasnington, D.C. 20510

Dear Senator. DeConcini:
Thank you for your past efforts om behalf of the Navajo Tribe.

The Navajo Tribe has been informally notified that it is to receive $47,000 for
Indian Child Welfare Funds. - As-you may recall from my earlier correspondeuce,
the Navajo Tribe had submitted an application fox approximately 326 million.

The Tribal proposal was initially submitted to the Bureau prior to its preliminary
deadline last January. That initial proposal listed out a core proposal and
sixteen (16) sub proposals, which the Navajo Tribe was latexr asked to prioritize
and make available for Bureau staff review. This was done and the proposal was
resvomitted in February according to the Bgreau‘s scheduled deadline.

Your office was contacted to confirm the informal.potification and to obtain
from the Buresu their reasoms for. the low level of funding.

The initial reason given was that the Navajo Tribe had not prioritized. The
Navajo Tribe and tke recoxd confirmed that the Tribe has indicated numerous
times that it has prioritized.

This fact was subsequently confirmee by Bureau officials and the Tribe was then
informed that the reason it did not receive a more adequate ICWA allotitment was
because it.did not prioritize prior to the Januvary deadline.

A review of the regulations and of 21l technical assistance memorandums provided
the Tribe, does not indicate that prioritization by that date was required nox
did it indicate that should prioritization not take place, that the proposal
would receive less funding. On the othex nand, the Tribe had very precise con-—
cerns about prioritizing subcontracts because of past experiences.

1 am concerned about the conflicting information received by the Tribe and ask

your assistance and that of your staff in obtaining clarification of the policies
at hand, and in seeking immediate remedial action.

S:'j;ere 1y,

Frank E. Paul, Vice Chairman
Navajo Tribal Couneil
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“pril 12, 1980 UNITED STATLS
DEPARTLIENT CF THE INTERIOR

OFFICE OF THE SOLICITOR

MEMORADUY

To: Mr. Bobby George
Division of Social Welfare

Window Rock, Arizona 86515
From: Lynn Tetteringiton .

Legal Department July 11, 1979 -

Subject: Use of allocated Federal Funds as Matching funds

In the research I was able to conduct in the time available, Memorandum

I was unable to find any caselaw which supports Mr, Krenzke's 3

memorandum. TO: Assistant Area Darector (Community Sexvices)
In the time available, I was able to researca only the Indian Iaw FROM: Field Solicitor . ' -

g;g?r.:gz gng rﬁ;ie; the appropriate CFR's, In my opinion, the
s clte Y . Krenzke are very strightfor d in indi . . .
thatfederal funds may be used for %atchiﬁg pgigiiesfn indicating SUBJECT: Use of BIA Social Services Funds for Matching

Title XX Funds

It appears that Mr. Krenzke's memo is only an o inibn and the T
should be allowed a hearing on this matter undeg the provisionsrige
the Indian Self-Determination Act.

By memorandum dated June 29, 1979, you reguested our opirion
of a proposal by the Navajo Tribe to contract pursuant

to P.L. 93-638 for $689,970 to be used to match $2,069,912
in state funds under Title XX of the Social Security Act
of 1935, as amended. Your memorandum generally requested
a "review" of various memoranda and a proposal submitted
by the Tribe. You, attached these documents, 107 pages

in all, to your request for our review. One problem we
have with your request is identifying exactly what issues
you wisk us to consider. In order to save our time and
yours, we are returning the materials you have sent to us
and requesting that you state the guestions you have in
more detail.

————

, @- -/
T v({/&mjﬁ >

Lyf/ Tetteringion
ROz, FHE 7 p e s

If your question is directed solely to the propriety of
using Federal funds to match Title XX funds, I would
direct your attention to Acting Deputy Commissioner Butler's
September 23, 1977 memorandum to all BIA Area Directors.
The mermorandum reaffirmed the position that BIA grant
funds may be used to match_other Federal grant programs
funds if the Federal prqgr%m contributes to the purposes
for which P.L. 93-638 grants are made. Regarding the
propriety of a P.L. 93-638 contract (not grant) between
the BIA and a tribe, Acting Deputy Commissioner Butler
stated that "the contract monies become tribal monies

with the exception of funds that may be included in the
contract for the purpose.of distribution by the tribe to
eligible Indian persons under the Bureau's general
RECEVED

- -
- N .

P
LU

Wiidow poc,

Branch of o2, Sorvizes

Acdizons
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assistance, child welfare assistance, and misccllaneous
2ssistance programs.” While thas sentence concerns the
character of the money i.e., tribal v. federal, it seems
to imply that 93-638 contracts for matching funds to Title
XX proyrams may be proper. The sentence is, however, far
from crystal clear. We suggest that your office or the
P.L. 93-638 coordinator ask for a clarification of the
September 23, 1977 memorandum to determine if P.L. 93-638
contracts to match Title XX program funds have been
authorized by this memorandum.

We will be glad to discuss this matter with you once you
have received a response from Mr. Butler's office.

Claudeen Bates Arthur
Tield Solicitpr
‘ f(/ 7 JA ~ '
e, o :
William D. Back
For The Field'Solicitor
WDB:gt

Enclosure
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<. Memorandum

TO

FROM

SUBJECT:

All Area Divectors DATR: ]
ATTN: Social Services 19 DEC 1977
Chief, Division of Social Sexrvices

Use of Bureau of Indian Affairs Federal Funds as a Match for Title XX
Expenditimres

~

Attached for you information is a copy of a memorandum dated November 16,
1977, addressed to Regional Program Directors for Public Services, Office

%W&gs,}kﬁ tment of Health, Edocation and Welfare,
With repaxd to the use of Bureau of Tndian Affairs appiopriated Fands as
Fratch for Tifle XX expenditiwes. . The Regional Program Directors are.
asked to make the information available to the relevant title XX State

agencies in the interest of promoting title XX services for Indian People.

Attached also, for you convenience; is a copy of our memorandim on-the
subject, sent to All Area Directors, ATIN: Social Services, on September 13,
1977. : .

Attachments
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DEPARTMENT OF HEALTH, EDUGATRDRUANSS W MEsAKE Sexvices

Reglonal Progrenm Dircciors for

Public Services NOV..1 B STy

Aoting formaiscioner
Adminisiration tor Public Services "

Tse of : an ALY 3 e M
Ex; iz;:x;n of Indian Affalrn Federsl Funds as letch for Title XX

The Duresu of Iniim 2ff2dre has icsued 4o all s Lrea Directors the
Bttachef; Bemorandng on “Implications tor Tribal Social Servieo Pzz;m
of thz ;:ev?,sed Eeruletions, Title XX of the Social Seouxity Act ana.ars
the Regnlaticns, Indisn Self-Detemination end Yducetion sssigstonce th "

A28 stzfl worked with Dursasn of

acpect of the memors en Affairs staff cm the title XX

¥e egrsed to provide coples of ths meqorentum 4 > iom=l i
use 1 notifying States thst hove Federaul India; ?;";‘:Gjtuenmi e
we are requssting thet you moke coples &v % :
Blata sgeneies in your region in th
for the Indian pécple, using svail

Shoreiore,
2ileble to the relevant title poy
3 interest ol promoting title XX gervices
2ble BIA funds as the mutch,
= 7" ;;é . z _/Cté;::

S
Hichio azdd . H°
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L5200 ondum

T

* All Area Directors pate: 23 SEP 977

Attention: Social Services

FROM

* Acting Deputy Commissioner of Indian Affairs

Regulations, Title XX of the Social Security Act and of the Reg-

- !A
SUBJECT: - Implications for Tribal Social Services Programs of the Revised |
i

ulations, Indian Self-Determination and Education Assistance Act.
a e B

!

c i
The Revised Regulations for Title XX of the Social Security’Act, {
published in the Federal Repister, January 31, 1977, include sev- |
eral provisions which may a%?ect Indian txibes. - Three definition |
changes were made ‘in 45 CFR 228.1 which will-affect Indians. The |
definition of Indian tribal council has been revised for clarif-
ication: N |
"Indian tribal council means the‘official Indian,
-organization administéring the government of an
Indian tribe, but only with respect to those tribes
with a reservation land base. This ‘includes Inter-
Tribal Councils whose membership txribes have reser-
vation status.” ST

1
The ‘definition of ‘Indian tribe has been broadened to include India ;
~tribes recognized by the appropriate State authority.- {The pre- |
vious definition covered only those Indian ‘tribes which received ~
Federal recognition.) ; o

"Indian tribe means any Indian tribe, band, nationm, s
or other organized group or commumity, including

any Alaska Native regiom, village or group as ‘defined

in the Alaska Native Claims. Settlement Act' (85 Stat.-688)
which 1s recognized as eligible for the-special pro- '
grams and services provided by the United States to ._. ._._.
Indians because-of their status-as: Indians, :or any ’
other Indian tribe, band, nation; or other organized b
group or .community which is recognized .as an:Indian :
tribe by-any State Commission, - agency, or authority
which has the statutory power to extend such recog-
nition." - !
The final change is the identification of an Indian tribe-as a pub
lic agency: - *

"'Other public .agencies means Stateé and local .public agenciles ¢
other than the State agency, and Indian tribes.” .

69-083 0 - 80 ~ §

o
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Yhe -title XX regulations (including <he-alove definitious) do

not affect the regulations (including cefinitions) issued under the
Indian Self-Determination and Education Assistance Act. The latter
definitions (25 CFR 271.2) are:

"Indian tribe means any Indian tribe, Band, Kation
Rancheria, Pueblo, Colony or Community, including any
Alaska Native village or regional or village corpor-
ation as defined in or established pursuant to tge

’ Alaska Native Claims Settlement Act. (85 Stat. 688) which-
is federally recognized as eligible by the United States
Government through the Secretary-for the special pro-
grams and services provided by the Secretary to Indiens
because of their status as Indians."

"Tribal government, tribal governing body, and tribal

council means the Tecognized governing body of an
Indian tribe.

"Tribal organization means the recognized governing

body of any Indian tribe;. or any legally established
organization of Indians or tribes which is controlled,
sanctioned, or chartered by such governing body or

bodies or which is democratically elected by the adult
members of the Indian community to be served by such
organization and which includes the maximum participation
of Indians in all phases of its activities; Provided, That
-8 request for-a contract must be 'made by the tribe. that
will receive services under ‘the contract; Provided fur-
~ther, That in any.case where a contract is let to an
organization to perform services benefiting more than one
Indian tribe, the approval of each such Indian tribe

shall be a prerequisite to the letting of such contract."

Programs -of the Bureau of Indian Affairs will continue to be made
available only to those entities defined in 25 CFR 271.2; eligibility
for title XX programs is governed by 45 CFR 228.

The identification of Indian tribes as a public:.agency.under title X3
regulations provides the States with authiority to.enter into contract
with the.tribes to provide any or all Jervices set forth.in the State
Comprehensive ‘Annual Service Program Plan (Services Plan) under title
XX regulations.. The xegulations also provide that such contracts mus
require that the services under the contract be extended to all cat-
egories or people described in the Sexvices Plan and that condition:
for services outlined in the State plan will apply: .The.conditions

include meeting the standards prescribed for the service by the State

-agency;. in the case of child day care, however, Federal requirements

mistbe met.

Title XX legislation requires, except with respect to funding made
available under P. L. 94-401 ("Social Security Amendment of 1976"),
that the State match a certain portion of the expenditures for ser-
vices for which Federal financial participation will be available.
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Gk NAVAJO IWAGION
WINPCAW ROCK, NAVAJO NATION (ARIZONA) 60715

PETER MacDONALD
CHAIRMAN, NAVAJO TRIBAL COUNCIL

FRANK E. PAUL
VICE CHAIRMAN, NAVAJO TRIBAL COUNCIL

Mr. William Hallett
Commissioner of Indian Affairs
Bureau of Indian Affairs

1951 Constitution Avenue, N.W.
Wasnington, D.C. 20245

Dear Cormissiomer Hallett:

Attached is a correspondence received from Mr. Ted Krenzke regarding allowable
uses of Bureau of Indian Affairs PL 93-638 Grant Funds. Also, attached are
two memorandas received from HEW datea August 22, 1977 and February 26, 1979
indicating this is an allowable use of PL 93-638 Grant Funas.

The activities of the Navajo Tribe in successfully implementing cooperation
of the states in a common approach to dealing with social -services delivery
for the Navajo People is most certainly a Self~-Determination effort

1 hope that a review of the policies resulting im the determination indicated
in M. Krenzke's letter of February 19, 1980, will be made and that recommen—
dations to the appropriate congressional and administrative podies for either
a change in policy or a specific clarification will-be made.

Sincerely,

Attachments /

. Navzjo Area Director

- Use of Bureau of Indian Affairs Funds as a Matcn for Title XX Expeditures.

attn: Social Services

This refers to your January 10 pemorandum, subject adove.

The oaly authority for using Bureau social services funds to Vnatch Title \
funds is provided 'in the Indian Child Welfare Act of }978 and:subssquently
in 25 CFR 23.43. In effect, therefore, uo Bureau social servicés funds,
save those funds allocated for Indian Child Welfare Act purposes, may be
used to maten Title XX funds.

1n cletrification of the third paragraph, page three of the Acting De}?uty
Commissioner’s Séptemver 23, 1977 .cemorandun, we cor.fi?:xv.n that 1) social
services grant assistance funds (general assistance, ;tllld gei}fgre .
assistance, niscellanecus assistance) and social sexvices adm1n15tra§1?g
funds shall not be utilized for mstching s'rnxares under P.L. 93—6387and in
jnplerenting -contracting and grant regulations (25 CER 271 and 272).

In this regard, 25 CFR'271-Contracts Undet Indian Self-Determination Act
does not authorize or provide for matching shares. ZSVCFR 272-Grants
Under Indian Self-Determination Act provides for matching shares ]
(section 272.33) but only for specific purposes (.-_;ectiqn 272.1}2) which
do not include Title XX program purposes. Also, in this particular
regard, 25 CFR 272 grant funds are, specific;lly appropriated ;orcthr:t
purpose and do not have their source in social services progran funds.

' /Jﬂ-"/ﬂ\_/
' 'l
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Bureau of Indian Affairs

PURPOSES FOR INDIAN SELF~DETERMINATION GRANTS

Section 104 of P. L. 93-638

(a) The Secretary of the Interior is authorized, upon the request of
any Indian Tribe (from funds appropriated for the benefit of
Indians pursuvant to the Act of November 2, 1921 (42 Stat. 208),
and any Act subsequent thereto) to contract with or meke a
grant or grants to any Tribal organization for:

(1) the strengthening or improvement of tribal government
(including, but not limited to, the development,
improvement, and administration of planning, financial
management, or merii personnel systems; the improvement
of tribally funded programs or activities; or the develop-
ment, construction, improvement, maintenance, reservation,
or operation of tribal facilitiies or resourcesg;

(2) ‘the planning, training, evaluation of other activities
designed to improve the capacity of a tribal organization
to enter into a contract or contracts pursuant to section
102 of this Act and the additional costs -associzied with

the initial years of operation wmder such a contract or
contracts;

(3) the acquisition of land in comnnection with items (1) and
(2) above: Provided that in the case of land within
reservation boundaries or which adjoins on at least two
sides lands held in trust by the United States for the
tribe or for individual Indians, the Secretary of the

Interior may (upon reguest of the tribe) acquire such
land in irust for the tribe; or

(%) the planning, designing, monitoring, and evaluating of
Federal programs serving the tribe.

272.12 25 CFR - (Federal Regulations)

Grants are for the purpose of:

(2) STRENGTHENING AND IMPROVING ADMINISTRATION OF TRIBAL GOVERNMENT.
Examples are:

(1) Developing the capability of the executive, legislative,
and judicial branches of tribal government in such areas

as administration of planning, financizl management, or
merit personnel systems.

{v)

(2)
(3
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Improvement of tribally funded programs or activities,

Development, ,constructj.gn, :'meroyemen‘r:, r.na}njcenance,
preservation, or operation of tribal facilities ox
resources.

i i fici i loyees in arees
Training of tribal officials amd emp s in are:
relating to the planning, conduct and adminisiration
of tribal programs.

Design and implementation of new tribal govcrnm?nt
operations.

Development of policy-making, legislative and judicial
skills.

N R ACTIVITIES DESIGNED TO
PLANNING, TRAINING, EVALUATION OR OTHE !
IMPROVE THE CAPACI&'Y OF AN INDIAN TRIBE TO ENTER INTO A CONTRACT

OR CONTRACTS PURSUANT TO .SECTION 102 OF THE ACT AND THE ADDITIONAL

COSTS ASSOCIATED WITH THE INITIAL YEARS OF .OPERATION UNDERSUCH A
CONTRACT OR CONTRACTS. :

Examples are:

)

(2)

i ] tly being ~
Evaluation of programs and services. curren ; ‘
provided directly by the Bureau in order io determine:

- Whether it is. appropriate for the Ind:'L?,n tribe to
enter into.a contract pursuvant to section- 102 of
the Act for a program or a portlon of a program.’

— Whether the Indian tribe can improve the quality.

or quantity of the service now avallable.

— Whether certain components should be re@esigned but
the program should continue to be operated by the
Bureau.

- Whether the program as currenfcly §x1m’1nistered by
the Bureau is adequate to meet trl"?al Peeds and,
therefore, the Indian tribal organization does not
wish to contract or modify the program.

Planning or redesigning a Bureau program before theti_[ndlin
tribe contracts for it, and development of an opera ional
plan for carrying out the anticipated contract 1in ord:r to
facilitate the transition of the program from Burean to
tribal operation.
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(3) Training of Tribal officials and employees in areas
related to the conduct and administration of programs
of the Bureau which the Indian tribe may wish to
operate under contract.

(4) Costs associated with contracting to enable tribal
contracting. Examples of such costs include
curriculum development in support of tribal contract-
ing of schools, in-service training programs to develop
the skills of employees of the Indian tribe on a
continuing basis,: special on~the~job training activities
in support of tribal members being prepared to assume
program responsibilities.

ACQUISITION OF LAND IN CONNECTION WITH PARAGRAPHS (A) and (B)
OF THIS SECTION. PROCEDURES FOR ACQUISITION OF LAND ARE
PRESCRIBED IN 276.11.

PLANNING, DESIGNING, MONITORING, AND EVALUATING FEDERAL PROGRAMS
SERVING THE INDIAN TRIBE. An example of this is assisting the
tribal government to influence Federal programs presently offered
or those that can be offered to the Tribe to assure that they

are responsive to the needs of Indian Tribes. A tribal government
may monitor and evaluate the operations of such programs which
now serve tribal members and replan and ‘redesign those programs
to better respond to their needs. Bureau programs which are
planned, replanned, designed or redesigned in accordance with
this paragraph shall be implemented by the Bureau as prescribed
in 272.27. - ’ :

FUNDS MADE AVAILABLE FOR GRANTS FOR THE PURPOSES DESCRIBED ABOVE
MAY BE APPLIED AS MATCHING SHARES FOR OTHER FEDERAL OR NON-FEDERAL
GRANT WHICH CONTRIBUTE TO THE PURPOSES SPECIFIED UNDER A AND B, C
AND D OF THIS SECTION. .

SUBJECT:

BACKGROTND:

RELEVANT

PROGRAMS:

BUG 1L

PRI
DEmiT OF HEALTH, EDUCATION, ANDVWELF.ARE -
Office of Human Development Services
Washington, D.C. 20201

INFORMATION. MEMORANDUM .
IM-T7-21 APS
August 22, 1977

STATE AGENCIES ATMINISTERTNG TITLE XX SERVICES PROGRAMS

Use of Federal Funds as the Non-Federal Share j.‘.o::
Expenditures Under Title XX

228.53(b)(1) pmecludes tbe use of Federal funds
!;2 ctﬁ Stati?g ll(:aéepin claiming FFP unless. sgt?h (fu;ds
ate suthorized by FederaXk law to be used o matc.h q'uher
Federal funds.  The.only excepiion. to this. policy is
when the legislative history of a law clearly conveys
the intent of Congzess that the funds may be use@ to 7
match other Federal fundsg, although language to- implement
this concept does not appear in the law itself.

Federel programs. which permit use of their funds to maich

other Federal programs usu2lly set.limitations on such

use to purposes which accord with their -own obge?t:}ves: .
fherefore, States.mst be fully aware.of these: limitations

if they are considering use of the funds. of- anothe:: Fede?a.l
progran to match title XX fonds. Inclnded in the:following

paragraphs are the legal citations anthorizing use of the

funds of various Federal -programs to maich the e;:pendj.h::cea
of other Federal programs, and a description of the kinds of
services for vhich such matching funds may be used. A11
these programs are relevand to .title XX if the State
inclndes the relevant services in its anrmal ‘services plan.

1.  She Aopalachian Rezional Commission Act P.Li. 90-103,
Sec. 107(c), es amended by Sec. 206{c) of P.L. 92-65
2nd Sec. 111(c)-of P.L. 94-188, provides: "The Federal
contribution may be provided emtirely from funds appro-
.priated to carxy out this section or in combingtio:.z
with furds provided under other Federal grent-in-eid’
programs for the cperaticm of health related facilities
2nd the provision of heelth and child development
services, including title IV, parts 4 and B, and title
XX of the Social Secuxity Act.”
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sne Economic Opportunity Act of 196k, P.L. 88-452, as
amended by Sec. 222 of P.L. 90-222, and Sec. 222 as
apended by Sec. 105 of P.L. 91-177 and Sec. 2(2)(9) of
P.L. 9L~-3h1, in a section entitled “"Emergency Food

and Medical Services," provides: "A program o be

imown as Community Food and Nutrition ... . to provide

. . « Tfinancial essistance for the provisiom of such
supplies and services, mutritional foodstuffs, and
related services, as may be necessaxy to counteract
conditions of starvation or meinutrition among the poor.
(Emergency food znd mediczl services) assistance msy

be provided by way of supplement to such other assis-
tance as may be extended under the provisicns of other
Federal programs, and may be used to extend and broaden
such programs to serve economicelly disadvenvaged
individuals -and families . . . without regerd to the
requirements of such laws for local or Siate administra-
tion or financial participation . . . .

The Bousing and Commmmity Develovment Act of-197L,

D L. 93-383; Sec. 105{a) provides, in parts "4 Commumity
Development Program assisted under this Chapter may = -
ineclude only . . .

n(8) provision of public services not otherwise avail-
zble in areas where otber activities assisted
under this Chapter are being carried out in a con-

. centrated menner, if such sexrvices are determined
to be necessary or appropriate to suppoxrt such
othexr activities and if assistance in providing oxr.
securing such services under the appliceble Fedgral
laws or programs has-been applied for and denied.
or not made available within a reasonable peried!
of time, and.if such services ere directed toward
(4) improving the commmity's public services and
facilities, including those concerned with ‘the employ-
ment, economic development, -crime prevention, child
care, health, drug abuse, education, welfare, or
recreation needs of persons residing in ‘such areas, and
(8) coordinating public and private employment
programs; .

“(9) payment of the non-Federal share required . in connec-
tion with a Federal grant-in-aid ‘program undertaken
as part of the Comrmmnity Development Program . . - "

The Tndizn Self-Determination and Fducation Assistance Act,
P.L. 93-368, sec. 10L{c) provide "The provisions of any
other Act notwithstending, any funds made available to a

INQUIRTES TOs:
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tribal organization undeT grants pursuant to this
section may be used as matching shares for any other
Federal grant programs which contribute to the
purposes for wnich grants under this section are
made" (i.e., to further Indian self-determination).

5. Revenue Sharing Funds. -The' exception to L5 CFR
228.53(b){1], there 1s no specific statutory base
which authorizes use of these funds to maich title
XX finds., However, the Office of Gemeral Counsel of
the Department of Health, Bducation, and Welfare has
rnled that the legislative history attending. the
repeal of Sec. 104 of P.L. 92-512, 'Fiscal Assistance
to State and Local Governmenta,” makes it apparent
that Congress intended to permil revemue gharing
funds to be used a2s the non-Federal share. Sec. 10h,
prior to Tepeal, had specified that no State Govern-
ment or wnit of local Government could use, directly
or indirectly, any part of its Federal revenue
sharing funds to match Federal funds in a program
which required the State or local entity to make a
contribution of funds. (Information Memorandum,
SRS»IM-77-12(PSL) was iesued on Febmary 15, 1977
to recognize the availability of these funds as the
non-Federal ebare.)

You will be informed of any additions to this 1ist as
they arise. .

Regional Program Directors, Administration foxr Public

Acting CommissioneT
Admipistration for Public Services




72

DEPAKMENT (F HE2ITH, EDUCATIN, AND WEIFARE

SURJECT:

BACREROGND 3

RELEVANT FEDERAL

Cffice of Buman Develomment Services

. Administration for Public Servin*§50 cial Qervices Bureau

51879
INFORAATION MEMCRANDIM MAR 1
BOS-M-_79-1 (aPS). .
amm—
February 26, 1979

STATE RGENCIES ADMINISTERING TIIH:E XX SERVICE PROGRAMS

Use of Federal Funds as the Non-Federal Share for
Expenditures Under Title XX

NOTE: ‘This Informaticn Memorandum augments IM-77-21
issued Bugust 22, 1977 which listed five Federal
programs whese funds may be used as the non-Federal
share of the title XX program (see Relevant Federal
Programs, below). This Information Memorandum describes
additional sources of Federal funds which may be used
in this way.

45 CFR 228.53(b) (1) precludes the use of Federal fimds
as the State's share in claiming FFP wnless such funds
are authorized by Federal law to be used to match cother
Federal furds. The only exception to this policy is
vhen the legislative history of a-law clearly coaveys
the intent of Congress that the funds may be used 'to
match other Federal funds, although -language to
mpéitfmtt‘msconceptdoesmtappearmﬂzelaﬂ

its -

‘Federal programs which permit use of their funds to
match other Federal programs usually set-limitations
-on the use to parposes which accord with their own
ajectives. Therefore, States mist be fully aware of
these limitations if they are considering use of the
funds of another-Federal program to match title XX
funds, Each of the five Federal programs described in
M-~77-21 provides funds to States which may be used as
the nan-Federal share cnly under the special
circunstances set forth in -//-21. The five programs
are:

1. Child develqmmtrsa:vices under the Appalachian
Regiomal Camnission Act.

2. Emergency food ard medical services and related
services under the Econamic Cppartumnity Act of 1964,
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3. Camunity Develootnent programs unéer the Housing
and Commmity Develomment Act of 1974.

4, Tribal grants under the Indian Self-Determination
and Educaticn Assistance Act.

5. Revenue Sharing Funds. .

23diticnal Federal programs whose Federal fu.nds may be
used as the State share for title XXacpendJ.tures if
the State includes the relevant services in its annual
services plan are:

1. Countercyclical (anti-recessicn) Reveme Sharing
Tonds. This 1s an excepticn to 45 CER 228.53 (D) (1)
15 that there is'no specific statutory base which
authorizes. use Of -these funds-to match title XX
fands., However, the Depuaty Comptroller Gemral of
the United States has ruled thatrccxmtercychcal
funds provided to States under title II of the
public Works Employment Act of 1976 (P.L. 94-369,
as amended by P.L. 94-447, and title VI of P.L.
95-30) may be used as a State's non-Federal share
in the Medicaid program so long as the funds are
used far purposes authorized by title 11T - thét.
is, to maintain the quality of goverrment services
whenever the health of the econcwy, over which
state and local govermments have no control,
declines. HEW's Office of General Counsel has
ruled that This opinion is equally applicable to
title XX.

2. Juvenile Delinquency Formula Grant Funds. Sectim
528 (b) of P.L. 93-415 specifically authorizes the
Administrator of the Law Enforcement‘Assistance
Administration to use po more than 25 percent of
fommla grant funds authorized under part B of.
that stawute as the non-Federal share of cther
Federal matching programs to fund an esse_nual
juvenile delinquency progran wh:.ch cannot be
funded in any other way., The administratar mast
determine that the juvenile delinquency program
is essential, that there is no other way to fund
it. Relevant title XX requirements mst be met
expenditures.
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Indian Child and Family Progrems Undey Title YT

of the Indian Child Welfare Act (P.L1./95-608). Under
section 202, the Secretary of the Interior is
authorized to make grants to Indian tribes and
organizations on ar near reservations to prevent
the brealp of Indian families and to insure that
permanent removal of an Indian child from the
custody of his parent ar Indian custodian is a last
resart. A variety of programs and services may be
provided and funds appropriated for activities under
section 202 may be used as the nonFederal ghare

in connection with funds provided under title XX

for services which sexve the same purpcses.

2lthough no funds were agpropriated to carry out
title IT, the Bureau of Indian Affairs is drafting

a supplemental request £or FY 1979 and an =mended
budget for FY 1980 to implement title IT,

Regional Program Directors, APS

Errest L. Osborne
Coomissioner
Administration for Public Services
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Senator MeLcHER. 1 have a question for you. Would your tribe be
willing to work with the B1A in developing new formulas for allocation
of the Indian Child Welfare Act funds?

Mr. RoanNnaorss. Yes, sir. ' -

Senator MerLcaer. Have you tried to work with the B1A before?

"Have you given them some input and some guidance on this?

Mr. RoaNsORsE. Yes; we have been trying to give them guidance,
and would also like to let them know what our policy is likely to be in
child welfare matters.

Senator MeLcHER. Your testimony is very much to the point, and T
appreciate that.

Patricia, did you have some testimony?

Ms. Marxks. Yes, sir. I would just like to bring to your attention a
couple of very critical points. )

Senator MzeLcEER. Pardon me for a moment, but'we are going to
have to recess now. The committee is going to meet right here in
public session to try to mark up some bills in about 12 minutes. We will
recess between now and 11 o’clock, and then we will come backfor
markup of the bills, which we hope will not take very long. Then we will
continue with the hearing. You will be the first witness, right after the
recess and markup of the bills,

Ms. Maggs. Thank you, Mr. Chairman. ,

Senator MeLcuer. None of you need leave. You are welcome to
stay. Probably, that will be most expeditious. As soon as we finish the
markup, we will return to the hearing.

The committee will stand in recess until 11 o’clock.

'Recess taken.]

Senator MELcuER. The committee will come to order.

~ While we are waiting for Senator DeConcini to get here, we will con-
tinue with your hearing.

Patty, you were at the witness table. Will you please proceed?

Ms. Marks. Thank you, Mr. Chairman. :

I am in a kind of unique position today because I am representing
two tribes. I am also representing the Yakima.

1 can testify on some very key points that I think are problems for
both sides.

One of the critical issues which arose with many of the larger tribes’
proposals—which were quite extensive—was a question regarding
service population. As you will recall, in your discussion earlier today
on the formula, it starts with a $15,000 base for those tribes with ac-
ceptable proposals and essentially then gives a percentage of the re-
maining money to tribes based on the children to be serviced.

There appears to be & severe lack of coordination between central
office, area office, and the tribe regarding which children are to be
counted in relationship to funding. This has put an extreme hardship
on many of the larger tribes whose service populations have generally
been based on reservation population. T o

Perhaps the easiest way of going through some of these points-is
if you would take the testimony which I presented. In the back of -
that, following the statements which, with your permission; T-will
submit for the record for Yakima. e

Senator MeLcaER. They will be made a part of the record im-
mediately following your oral testimony. '
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Ms., Magxks. Thank you.

In response to Mr. Krenzke’s comment this morning, with all due
respect to the Bureau, I think that all tribes appreciate the concern
that the Bureau had in implementing this program very.quickly.
However, the quickness of implementation created. a.number - of
serious problems.

If you will look at the first page, you will see a letter from the
Department of the Interior dated December 12, 1979.} This is. the
letter of notification of grants which was submitted to the area office
at Portland. : -
~ If you look down to the center of the page, you will see overscored
mn yellow the date of January 18, 1980. Notice was sent to the area
office to notify the tribes on December 12, and exactly 1 month and
5 days later proposals were due, over the Christmas holidays. This
put a severe burgen on tribes to.pull together a package on a totally
new program which was unique in its nature. .

The problems with .communication between central.office and area
office run very closely hand-in-hand between the Navajo and Yakima.
Many area office personnel appear to. be unknowledgeable of the
specifics of the proposal. A fine example of this is on the next page,
the letter of December 26 to the Yakima Nation rejecting their
proposal.”? The reasons for the rejection are overscored in. yellow.

No..1, that the application request exceeds a maximum of $15,000
permitted under grant funding. You will notice in the regulations.
that the $15,000 was only to be a base. However, the area office chose
to reject the proposal because of its excessive funding request.

The next page is a letter of December 28 *—the tribe’s response.
Overscored in yellow you will see that there is clearly no maximum
above $15,000 per grant; the regulations themselves state that this
1s just & base amount. L

Another unique problem that came up with the Yakima is the
question of how a grant proposal of this size was to be submitted.
Originally, the Yakima Tribe submitted their request as a 424 grant-
contract package. This was a very comprehensive proposal involving
construction ‘and involving a number of multifaceted programs.
As a result, the area office told the tribe to resubmit the package as
the 638 contract, which they proceeded to do.

At that time, the area office was then telling the tribe to submit
a 638 contract package, and central office was telling them to submit

it as a 424 grant. Exactly the same thing transpired at Navajo. There .

was a-real question as to how larger tribes were to submit grant ap-
“plication packages, and in the meantime, time was going by. This was
December -28, and packages and proposals were submitted back into
central office less than 20 days later. .

So ‘the Yakima Nation actually wrote three, over 250-page pro-

posals, to meet the formula grant.

In both instances, there was a real problem.with notifications.

Tribes submitted proposals which were sent into central office.” It

was only on April 1 that I happened to meet over in the central office .
of the Bureau; and the Yakima Nation and the Navajo Nation both

1 See p. 86.
2 See p. 90.
3 See p. 91.
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found out that they were not receiving funding. The way they found
out was simply by communication with central office. The area office
had failed to notify either one of them: that their proposal was nét
submitted forward. R T EE
At this time, the tribes did not know whether to appeal, under the
regulations, to the area office or to the central office because.theyhad
not received written notice, as the .regulations require. ...+ .
So both tribes have, in the process, appealed to the central office.
Yakima has a unique situation in that they appesled to.the central
office and a hearing was actually held with a representative from‘the
solicitor’s office, Mr. John Saxon. At that time, Mr. Saxon, on May 13,
made a ruling that the tribe’s proposal was accepted and it should be
receiving the $15,000 base. . : R
On June 13—1ess than 30 days later—the Yakima Nation recéived
a letter telling them that their appeal was denied, that they are no
longer included in the $15,000 base. So they are faced with a situation
where they have already flown the tribal chairman into Washington,
D.C., for one meeting with the Solicitor’s office and received what
they believe to be a ruling from the Department on their proposal.
Now they have received a letter from the area office, which is supposed
to be down in the hierarchy, telling them totally the opposite: The
tribe is now in the ‘position. of not knowing whether they have to
reappeal, whether their petition is holding, or whether they dre going
to be receiving any funding. , e
This is one thing on which the tribe would greatly appreciate the
assistance of this committee in"finding out: Was-that first -appeal
hearing & legitimate one, and was the decision-made by the Solicitor’s
_office valid? ; T
Senator MELCHER. I think we have been searching during this hear-
ing this morning to find out what can be done-after-this firstyear.The
points that you have made are very pertinent in finding out whether
or not we can anticipate a more direct approach. to implementation
of the act than has happened in the past, :
We will check into this very thoroughly for you, Patty, -on behalf
of the Yakima Nation. We hope that the testimony we recéive today
and the cooperation we anticipate with the Departinent and with the
Bureau in the next few months, will help us arrive.at a much better
arrangement for the coming fiscal year. -
Ms, Margks. I thank you, Mr. Chairman. =~ L
Lhave just one final concern, quickly. The final section of the Indian
‘Child Welfare Act, Public Law 95-608 at this point, discussed the
Bureau doing & study of boarding sehools: This is of severe concern
to the Navajo Tribe because the majority of children-on :there are
bused at great length, ‘ A R
To my knowledge, no action has been taken by the Bureau of:In-
dian Affairs to begin work on this study, and the tribe would be greatly
interested in participating directly and giving advice on this study, 1f
1t 18 to begin. U NI e
~ With the Appropriations Committees of both the House and Senate
“beginning 2 school construction priority listing, which they are going to
stick ‘to, as we understand, the tribe feels that-it is very important
‘that this study be completed in a timely fashion if it is'going to have
proper impact on that construction priority listing. E
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Senator MeLcrER. Thank you, Patty. ,

It is our understanding that the study has been contracted out,
We will find out to whom and when we can anticipate any results from
that study and any review of that particular study.

Ms. Marxs. The only point there, Mr. Chairman, would be that,
both tribes, T think, would think that tribal participation or at least
tribal response to that study would be very important.

Senator MeLcHER. I agree.

Ms. Marxks. On behalf of both tribes, thank you.

Senator MeLcuer. Thank you very much.

Without objection, your statements from the Yakima Nation and
appended material will be included in the record at this point.

{The material follows. Testimony resumes on p. 99.]

STATEMENT OF THE Yaxiva INDIAN NATION

Mr. Chairman and members of the committee: The Yakima Indian Nation ..
welcomes the opportunity to present testimony on the important subject of the -
Indian Child Welfare Act.

The language of the act and the problems and difficulties therein could be the
emphasis of our testimony. Some changes may be necessary, but we are function-
Ing as an Indian tribe possessing exclusive jurisdiction over child custody
proceedings without major difficulties with the language in the act. The emphasis
we want to make in-our testimony is the need for additional funding. The need for
additional funding is directly related to prior acts of Congress. It was the Congress
that ereated the jurisdictional conundrum in Indisn Country under. Public Law
83-280. We fought the assumption of jurisdiction by the State of Washington
before and after it was effective in 1963. The Indian Child Welfare Act allowed the
Yakima Tribe to regain exclusive jurisdietion over Indian ¢hild custody pro-
ceedings which were two points of law under Washington State’s jurisdictional
scheme. Prior hearings, testimony and other evidence have shown that when a
State assumes jurisdiction over Indian children, the results are disastrous through-
out Indian country and we cannot emphasize encugh the importance .of this
jurisdictional base to an Indian tribe. We assert that additional funding is necessary
to insure that this jurisdictional base is firm and secure. :

Although the act has been law since November 8, 1978, it is still being imple- -
mented throughout Indian country in various states. The regulations for reassump-
tion of jurisdiction over child custody proceedings (25 C.F.R. 18) require
publication in the Federal Register of a notice stating that the petition has been
received and is under review, and these regulations also require a notice that the
petition has been approved (with the effective date of the reassumption) or dis-
approved. The following table is a compilation of these notices that have been
Published in the Federal Register as of __ :

Tribe petitioning for reassumption of Petition A Petition Petition Petition
1urisdiction published approved effective disapproved

Confederated Tribes and Bands of the Yakima Nov. 15, 1979___ jan. 11, 1980____ Mar. 28,1980.__
Indian Nation,

Omaha Tribe of Nebraska.._..___..._.____._ Feb, 4,1980____ Mar. 28,1980 ________ . __

La Courte Oreilles Band of Lake Superior Chip- Jan, 21, 1980___ _..- Apr. 24, 1979,
pewa Indians. . -

Spokane Tribe of the Spokane Reservation_____ Mar. 15, 1980. o S
hite Earth Reservation_...._______ —-wx Mar. 21, 1980

Muckleshoot Indian Tribe____ """~ """ 777" o 27, 1980_ -

Confederated Tribes of the Colviile indian Res- May 1,1980_____

ervation.

This table clearly shows the Yakima Tribe as the first Indian tribe to petition
for reassumption and to have that petition approved. The date of receipt, approval
and effective date are significant and will be discussed later. Further the Yakima
Tribe hired staff to implement the act. It authorized the operation of the Yakima
Nation childrens court, and to some extent there has been a re-emphasis of tribal
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priorities. In other words the Yakima Tribe has done everything possible_to
assert jurisdiction under Title I, but we have had extensive problems and’ diffi-
culties receiving grant funds under Title IL. The problems and difficulties with
receiving grant funds and the cost of the reassumption of jurisdiction will be.
discussed separately.

I. PROBLEMS AND DIFFICULTIES WITH RECEIVING GRANT FUNDS

Yakima Tribe submitted an extensive, multi-agency grant proposal in
D;{;Egbeg 1979. The failure of the Bureau of Indian Affairs to follow their regu-
lations resulted in an appeal by the Yakima Tribe, which was successful. .

(1) A letter from the Portland area office, dated June 138, 1980, transmitted 10
the Yakima Tribe the rating sheets with the comments by the review panel.
We were appalled by the use of the criteria to evaluate our grant apphqat}gnci
Under criteria I, child and family service programs may include but are_notchn?[l €
to eight program areas. We received a score of 5 out of 40 for this criteria. It is
abundantly evident to the Yakima Tribe that under principles of self-determina~
tion, an Indian tribe could have submitted an application for one, all, or alny
combination of the eight service programs. Such an application would be evalu-
ated on its merits and with knowledge of the tribe involved. . icati

To give the Yakima Tribe a low score because we did not submit an app. 1cat1(])on
for all programs is unfair and does not take cognizance of the pr10y1t1esfe§ ab-
lished in our grant application. Further we petitioned for reassumption of ]uﬁf~
diction (see table infra) and this petition contained a child welfare codeldol}'1 e
Yakima Tribe. A review of the activities contained in. our budget wou ave
revealed that we bhad taken the initiative and were involved in several prograrrlxg
under criteria I. If anything the Yakima Tribe’s petition and initiative oslh’o%
have enhanced our score becaglse it }flvlt()iuld result in a comprehensive and inte-

for Yakima Indian children. . ; o
gm(%dgflt()l%rragiteiia 2 there are eight factors to be ‘cox}sxdered in - determining
relative accessibility. We feel these factors are a barrier in themselves. Further,
the bureau testified that the Indian Chllgl Welfare Act was not needed because
they were providing services for Indian children. Their assertion and the documen-
tation therefor should be evidence sufficient to show the existence or nonexistence
of these factors.

II. COST OF THE REASSUMPTION OF JURISDICTION
A, Yakima Indian Nation Children’s Court-budget for fiscal year.1979: $5$,309.

As of June 18 April May .. June

19

Dependency hearing._. ﬁ lg :

Cases diverted__. : 3 :
Adult issued

-Total 40 31 - .32

The following statistics also relate to court activities (they do.not reflect cases
transferred from State court):

1. Open dependeney files. i 163
2. Open adoption files_ el 5
3. Open diversion files. - _ . ________ .. R,

B. Yakima Indian Nation Children’s Court services: The salary for one children’s
ice officer is $15,347. : .
coxéx:t ”Ssleafl‘{]ill(;la Indian Nation prosecutor services: Estimated cost, $30,000. O_gei
half of the prosecutorial duties include Indian child welfare matters 1131[ ‘th? a)
court and intervention in State courts for purposes of transfering cases to Yakima
Indian Nation Children’s Court. .

Yaxmva INpian NaTion
(Testimony prepared for oversight hearings on the Indian Child Welfare Act)

i i : i iei f Karl Funke
Good morning Mr. Chairman: My name is Patricia Marks of i
Assocz:(i’ates, Inec. gemd I am here today representing the Yakima Indian Natflon of
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Washington State. In my capacity as a consultant, to the Nation I have worked
closely with the Yakima Nation’s application for Indian Child Welfare moneys
since mid January of this year.

The Yakima Nation’s concerns regarding this program are many faceted, how-
ever, there are two essential concerns. First, the lack of coordination and com-
munication between the BIA Central Office and the Portland Area Office with
’Xxe Tribe. Second, the inadequacy of the amount appropriated to implement the

ct.

LACK OF COMMUNICATION

The lack of coordination and communication between the BIA Central Office
and the Portland Area Office with the Yakima Nation began a year and a half
ago when the BIA Portland Area Office arranged for a tribal briefing on the pro-
posed Public Law 93-608 regulations and solicitation of comments and failed to
notify the Yakima Nation of said meeting. Yakima was later to learn that a num-
ber of other tribes in the Northwest received only 24 hour notice or, like Yakima,
no notice at all of this important session.

Because of the Tribe’s great concern over the issues of Indian Child Welfare the
Tribe attempted.to carefully follow the progress of the Indian Child Welfare Act
and immediately upon its signing began to make plans for implementation. The
Yakima Nation was the first Public Law 83-280 tribe to submit its petition for
retrocession of child welfare jurisdiction (petition filed November 13, 1980,
approved January 11, 1980 effective March 28, 1980). Within the requirements
of this petition the Tribe designed a workable system for dealing with child wel-
fare problems including the development of an Indian Child court -system, a
children’s code, a counseling system and a foster and adoption program. The Tribe
indicated within its petition that it would be making.a request for the funding
of these programs under Title II of the Indian Child Welfare Act.

The Tribe’s major problems began at this point. On December 12, 1979 the
Yakima : Nation received notice that proposals for funding under the Indian
Child Welfare Act were being accepted. The BIA letter (Appendix I) indicated
that all proposals for funding had to be received by the Portland Area Office on
or bkefore January 18, 1980, only 37 days later, and enclosed a grant application
package.

This very short time frame, exasperated by the fact that the Christmas holidays
fell right in the middle of this period, made it very difficult for most Tribes to
prepare an adequate proposal on an entirely new program, This factor also made
it virtually impossible to obtain adequate, if any, technical assistance from the
Bureau. Given the totally inadequate funding level provided for implementation
of the Act it is certainly reasonable to question the motivation of the Bureau
in imposiag such an unreasonable time frame.

Fortunately, the Yakima Nation was scmewhat better prepared to develop
their proposal than other tribes due to the extensive prior-work required for sub-
‘mission of their petition for retrocession and their extreme interest in implementing
their child welfare program. .

Between December 12th and December 18th the Yakima Nation attempted
to reformate their materials to comply with the format instructions and guide-
lines provided by the Agency Office. (These instructions were by the way, very
vague in most respects). The Tribe was at that time under the understanding that
because of the limited funding available under Title IT of the Act, early submission
of their proposal would increase their chances of obtaining adequate funds. The
Agency Office had failed to inform the Tribes that moneys for Title II grants were
not being distributed on a first come first serve basis.

Because of their concern to file their application early the Yakima Nation, on
December 18th, submitted its proposal to the Agency Office who began an infor-
mal review of the proposal.

The Tribe’s request was for a very comprehensive program. It requested. the
BIA to act as a lead agency for purposes of coordinating grants from the Depart-

-ment of Housing and Urban Development for child welfare construetion costs,
the BIA Division of Law Enforcement and the Law Enforcement Assistance
Administration for legal moneys and court operation costs and the BIA Division
of Social Services for ICWA and ongoing child welfare assistance moneys. This
multifaceted proposal was developed based upon two concerns. First, the desire
of the Yakima Nation to provide adequate services to all of their children and
second, the Tribe’s concern with fulfilling the overall requirements of their Public
Law 83-280 retrocession petition.
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On December 20, 1979, Chairman Johnson Meninick traveled to Washington
D.C. to meet with BIA Central Office Director Ray Butler. At that meeting Mr.
Butler did a brief review of the Tribe’s grant application and indicated: to ‘the
Tribe that the format for the application was correct. o K

It was immediately following this meeting that communication gaps between
the BIA Central Office, the Portland Area Office, the Agency Office and the
Tribe began to develop. For example, immediately upon'Chairman Meninicks’s
return from the D.C. meeting he was informed that the BIA Agency Office stafl

had completed its initial review of the proposal and informed "Tribal staff that
due to the complexity of the grant application it would be better submitted in
a Public Law 93638 grant application format. Tribalstaff had responded verbally
by telling the Agency Office staff that Mr. Butler in the Central Office had re-
viewed the proposal and approved its present format. - e

This issue became even more complicated when on December 26th the Tribe
received a copy of a memorandum from the Area Director to all Superintendents
dated December 21st. This memo stated, ‘“This letter serves as an addendum to
our letter previously sent to you on December 12, 1979 (the original grant appli-
cation instructions package given to the Tribe by the Supenptegdent) which
explained the procedures that Indian Tribes and "Tribal ‘Organizations ‘r‘nust do
to apply for Public Law 95-608 grants.” The memo further stated, ‘“‘Agency
review of these grant applications will be conducted in the same manner used
in reviewing a Public Law 93-638 grant application. No application will be ac-
cepted from the Agency if this format is not used.” (Appendix II) B

Tribal staff taking heed of the verbal comments of Agency office staff and the
December 21st memorandum began to re-write the application into a 638 grant
application format while still questioning why ‘Mr, Butler in the BIA Central
Office had informed them that their grant application format was:correct when
the Area Office and agency Office were telling them ' something ‘completely
different. : .

To further complicate the situation a second letter was received by the Tribe
on December 26th. This letter addressed to Chairman Meninick from the Agency
Superintendent, Hiram Olney, informed the Tribe that their application for
funds could not be approved as submitted. Mr. Olney’s letter stated two reasons
for this action. First, the application request exceeded the maximum of $15,000
permitted by the grant fund - distribution formula_ and - secondly, the original
signed grant application had mot been Teceived. The letter however failed  to
mention the possibility that the application’s format was incorrect. (Appendix IIT)

On December 28, 1979, Chairman Meninick sent & -written response to Mr.
Olney (Appendix IV). This response letter made two points: 1; The BIA’s refusal
“to approve the application on the basis that it exceeded a $15,000 maximum is
erroneous as the BIA regulations state that the “Base’Amount’” will be .2 percent
of the total grant moneys or $15,000 whichever-is greater.:2. The Tribe had
submitted three copies of the grant application and they would be glad to provide
the BIA with the original signed copy which was not forwarded by mistake.
Chairman Meninick also pointed out that the Tribe had received ‘no notification
that the BIA was lacking the signed document and he felt that the BIA could
have simply telephoned and requested this material rather than to have waited
ten days to request it in writing, thus delaying the processing of the Tribe’s
application. . .

At this same time Tribal staff was placing a series of phone calls to the Area
and Agency Office’s of the Bureau in an attempt to clarify the all important issue
of whieh. format was to be used-for the grant application. They were unsuccessful
in obtaining a consensus of opinion. . ) o

On January 3, 1980 the Tribe received a response to Chairman Meninicks
letter of December 28th. In this letter from the Area Director, the Tribe. was
informed that it was not the intent of the BIA Area Office to deny the Tribe’s

grant application but merely to fulfill the BIA’s responsibility of ‘doing an initial
review of the grant application and provide the Tribe with comments:onit.
(Appendix V). This letter, however, still failed to clarify-the question. of what
format the application was to:be submitted in. o L

Finally, on January 18, 1980 (the final deadline for application) the Tribe, which
had still not received clarification as to which grant application format it-"was'to
use, submitted the final application to the BIA Superintendent and the application
was finalized. The Tribe had chosen to submit the application in the original 424
grant application format, as approved by Mr. Butler, however, by this'time, sec-
tions of the proposal had been altered due to the attempted re-write and tribal



82

staff no longer had time to attempt to re-write sections of the proposal in a form

that was acceptable to the Central, Area and Agency Office’s of the Bureau.

On January 23, 1980, the Sullajerintendent of the Yakima Agency sent a memo-~
randum to the Portland Area Director indicating that they were forwarding the
Yakima Nation’s Indian Child Welfare grant application to them without recom-~
mendations. They stated the following reasons for making no recommendations:
1. the grant application was submitted as a multi-agency funded project which
went beyond the formula share funding of the Indian Child Welfare Act, 2. The
Tribe had informed the Superintendent’s Office that they had conferred with the
BIA Central Office and insisted that the application as prepared was to be
processed at the Area and/or Central Office level, 3. The Agency’s recommenda-
tions were disregarded by Tribal employees because the central office staff had
assured them that the application as written would be processed even though, in
the opinion of the agency office, it did not conform to the Indian Child Welfare
Act criteria.

These statements again serve to point out the lack of communication and co-
ordination between the Agency, Area and Central Offices of the BIA. The Agency
Office and the Central Office were in disagreement as to whether the Tribe's
application conformed to the Indian Child Welfare criteria, the Agency Office was
unsure what its responsibility for making recommendations on the proposal was,
and the Agency Office was under the belief that the Tribe’s application went be-
yond the formula share funding of the Indian Child Welfare Act. (Appendix VI)

On February 21, 1980 the Portland Area Office sent a memorandum to Tribal
Chairman Meninick, informing him that the Tribe’s grant application had been
conditionally approved and would be forwarded to the Central Office for funding.

(Appendix VII) This correspondence included no information as to the score the
Area Office had awarded the proposal and it included no copies of the comments
made by the review team.

The Yakima Nation then felt comfortable that their proposal had been accepted
and had been forwarded to the Central Office “for funding” distribution. The
Tribe awaited notification as to the amount of funding it was to receive from the
Central Office but no further correspondence was received.

On April 15, 1980, I attended a meeting at the BIA Central Office’s Division
of Social Services on an Indian Child Welfare Grant appeals hearing for another
Tribe, After this meeting. I questioned Central Office staff as to the status of
the Yakima Tribe’s application and was informed that the Yakima Nation’s
request for funding had been denied. I immediately called the Tribe and was in-
formed that the Tribe had received no written notification of this decision from
the Agency, Area or Central Office of the BIA,

On April 22, 1980 the Tribe forwarded a telegram to BIA Commissioner William
Hallet, informing him of the denial rumor the Tribe had received and asking for
an official clarification of the situation. The Tribe further stated that if the appli-
cation was in fact denied the telegram was then to serve as an official notice of
appeal, based upon the fact that the Tribe had not received a written notification
as required in the regulations. (Appendix VIIT)

On April 25, 1980, Chairman Meninick flew to Washington, D.C. and met
with Mr. Ray Butler, Director of the Division of Social Services. Mr. John Saxon
of the Office of the Solicitor (Department of Interior) and myself. At this time the
Tribe pointed out that they had received no communications from the Agency,
Area or Central Office regarding the denial of their application either written or
oral. They stated that their last communication had been the February 21, 1980
letter from the Portland Area Director informing the Tribe that their grant ap-
plication had been conditionally approved and would be forwarded to the
Central Office for funding (Appendix VII)

Myr. Butler and Mr. Saxon read the February 21st letter and both agreed that
this letter of approval and transmittal serves as a formal notice of the BIA Area
Office’s acceptance of the proposal and as such the Tribe was entitled to, at the
very least, the same $15,000 base funding as the other Tribes and Organizations
whose applications had been accepted were receiving.

Mr. Butler then informed that Tribe that they would be receiving this base
amount plus a percentage of moneys based on their service population and that
they would be notified as to the total grant award in writing in the near future.
Mr. Meninick also asked Mr. Butler for a written confirmation of the meeting
and the agreements made and Mr. Butler agreed to provide it. No correspondence

of this nature has been received as of today.
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This becomes increasingly more complicated when project funding needs
overlap. For example, the Yakima Nation has the need for a group home pro-
ject. This requires construction funding from either the BIA Housing Im-
provement program and/or the Department of Housing and Urban Develop-
ment. HUD is telling the Tribe that they can not approve the application for
construction moneys until operations money is available and the BIA is saying
that it can not guarantee operations moneys until a facility is available.

This therefore requires that the BIA must work closely with other agencies
in obtaining these types of joint funding arrangements.

3. We recommend increased Training for both BIA and Indian Tribal and
Organization staffs;

I believe that the Yakima Nation’s testimony clearly points out the types
of problems that are being encountered as a result of Tribes and BIA staff
being uninformed on how proposals are to be developed, scored and appealed.
We stress the need for the development of a uniform application, review,
scoring and notification procedure and the training of personnel. on how this
system is to work.

4. We stress that the BIA must provide Tribes and Organizations with the
names, addresses and telephone numbers of persons trained to provide training and
technical assistance on this new program.

5. We recommmend that because of the obvious lack of uniformity in the review
and scoring of proposals in this funding eycle that all proposals be submitted
direetly to the Central Office for review and scoring.

6. We recommend the. use. of Indian proposal reading teams who could be

brought to the Central Office and trained to score all Tribal and Indian Organi- -

zational proposals:
We feel that this would serve two purposes: 1. It would allow for uniform
review of all proposals.
It would allow the BIA to view funding needs on a nationwide rather than
an area by area basis.

7. Because this is a new program, we stress that Indian Tribes and Organizations
should be sent copies of the comments and scores received .on their proposal.
This information will allow Tribes and Organizations to. view how their proposal
was received and adjust future requests for funding accordingly.

‘8. We recommend that a new formula be developed for distribution of moneys:

This new formula should be designed 1n such a way that it reflects not only
service population but also current circumstances of the Tribe or:Organiza-
tion. For example: its present personnel capabilities, the level of develop-
.ment of its children’s court system, its available facilities, ete.

INADEQUACY OF FUNDING

The Yakima Nation sincerely believes that the amount of money appropriated
to implement the Indian Child Welfare Act is totally inadequate.

In examining this question of inadequate funding some very critical points
must be considered.

First, at the time the Indian Child Welfare bill was being considered by this
Committee, the BIA Social Services staff provided this Committee with an esti-
mate of the number of Tribes and Indian Organizations who would be expected
to request funding under Title II of the bill. The BIA staff stated that it expected
that no more than 125-150 applications would be received. They further stated
that in their opinion the majority of these grants would be for needs assessment
studies and startup moneys and therefore the first one or two years would have
only limited requests.

At that time, I questioned Mr. Butler and other BIA staff as to the accuracy
of these statements based upon two points: 1. Over 200 Indian Tribes and Organi-
~zations had testified .or written expressing their desperate need for this type of
funding and 2. The Committee had been informed that at least ten (10) Indian
Child Welfare projects were being funded by the Department of HEW as demon-
stration programs. The DHEW funding for ‘these 10 programs was scheduled to
-run out in fiscal year 1980-81 and under HEW regulations these projects could
not be granted ongoing operations funding. The estimated HEW  expenditure
for these currently existing programs was well over $3 million and HEW had
made it clear that they were advising these Tribes to contact the BIA Social
Services Department for future funding.

The BIA Central Office has recently informed me that over 250 requests for
funding were received (100 more than they had estimated) in the first funding
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cycle. These 250 plus grant applications combined resulted in a total request of
i 20 million. .
ap’:%;?ex%llagezla%grgved 157 of these requests and they alone combined to a t‘oﬁal
request of over $12 million ($6.6 million more than the BIA I}a,d to Yvork wit: )(i
Tt is our feeling that had the BIA provided adequate technical asmsgance ]gm
adequate notice to Tribes and gg%anizatlons, the number of approved applica-
i en closer to . . .
tloﬁsigg g}rciiollllz\go?rel examining these figures that the $54 million dollars appropri-
ated and the $9.2 million which is requested for fiscal year 1981 are simply ni)t
pnough. We have been informed by the BIA that larger tribes are rec_%lvmg only
:round $40,000 to run a twelve month program and many smaller tri )eTs .af)rg rg-
ceiving closer to $18,000-20,000. These moneys do not even allow the nte zng
hire a Social worker and provide that individual with transportation costs
o e Yaki it / ived Public Law 83-280
i ike Yakima, who have petitioned and/or received Public ¢
reggt‘zesii(l)ln in the Indian Child Welfare Area are faced with even }11?1 (()ire ﬁ’nag‘l)(gg,;
roblems as they are also forced 'tghc}c%\_relop their gﬁlﬁ;tosfy;fgrrgs}; children’s
ment programs wi is same am . o
an&l‘ﬁszzrgﬁfx‘;eNatiog isgseriously concerned that the present formula for ldxstn—
pution of funds is simply not working. They _feel that the $15,000 })ase é) %st%ré
added amount based upon the service population does not adequate yhredec the
actual needs of the Tribes and organizations involved. We encourage the e}le oph
ment of a formula which takes into account the present circumstances o heatid
Tribe and Organization. For example, we feel funding allocation dec}slon}fﬂsd ou d
examine a Tribe’s present staff capabilities, the status and need of its children
court system, the size of its geographic area and the accuracy of its service pop-
ulation figures.
RECOMMENDATIONS

i i Indian Child

. W ommend that this Committee request from the BIA an n Cl
Welzlfaree Iig‘éeds Assessment paper based upon the ICWA grant applications
receweck- We request that this paper break out such i_nformation as ‘the numbeir
of Tribes and Organizations requesting construction moneys and the to;? }g

of those requests and the number of requests for matching fund to Title 2
or other HEW programs. We also request that the Committee obtain ai

statement comparing the Tribe’s request for matching funds to the actua
mount awarded. . ’
* It is my sincere feeling that matching programs may be a workable methfod
of allowing Tribes and Organizations to obtain su\:_)stantlally' more money for
operation of child welfare programs without having to wait for a huge in-
in ICWA Title II funding. ; .

2. c%zsiégommend that the BIA be encouraged to explore such optlonsdgs
budgeting increased moneys for child welfare related programs for example, a E
ing moneys to the court operations programs o allow for the developmeéléa_ [6)
Indian children’s courts (particularly in Public Law 83-280 states) anc}lq mgf
moneys to facilities construction programs for such projects as the building o

d holding centers. A : »
gr%l.lpR}égrl?iise %Eat the B%A budget for and proxlzide gdequate technical assistance
ini rograms for both BIA and Tribal staff. = .
ani trEarllléglllgrar.)ge gthe BIA to become actively involved in joint agency funding
dian Child Welfare programs. . _
effg.rtlssfg‘rritllré églplies of the BIA I;eport to the House Inteélor ar}élt Insular Affairs
ittees -and the Senate and House Appropriations Commitiees. .
Co(x)x;nlgghz%? gfnthe Yakima Nation I would like to thank you for this opportunity
{o present testimony and indicate our willingness to work with this Committee
and the BIA to alleviate these problems.

69-083 0 - 80 - B
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S Senstiw T |
7 @}Oe)’) I,X v ™ RELY REFER TO,
J Social Services

United States Department of the Interior
“SBUREAU OF INDIAN AFFAIRS

APORTLAND ARES OF FICK
~POSTOFFICE SOX 3763
- et P ONTLAND, OREGON 87208

i

"
) BEC L2 1978
““Memorandum

“To; Swperintendent, Colville Agency
Fort Hall Agency e 4 =

6!

Warm Springs Agency
Olympic Peninsula Agency
Puget Sound Agency )
[Yakima Agency B ~
. etz Agency [
Attentioni Social Services 3

5v £]..

he :

From: Office of the Area Director
‘Subject: Public Law 95-608 Indian Child Welfare Act Title II Grant

We are enclbsing a sample application kit for your distribution to
tribes and Indian organizations in your area who want to apply for. -
Public Law 95-608 Indian Child Welfare Act Title II Grant funds.

The deadline for acceptance of application is 4:15 P.M. on Jarmary
18, 1980. Detailed explamation is included in application process.

Ageng;oczal Workers at all agencies will review grant .applications
for ir areas of jurisdiction, including wban Indian organizations
and will approve or disapprove the application. Siletz, Spokane, Warm
Springs Agencies will forward their grant applications directly upon receipt.
to Portland Area Office because they do not have Bureau Social Workers, -+
meilh;ve a maximam of 30 days for this process.  Except for those’
«applications received on or after Jammary 14, ‘the agencies will have 15 -
days for their review.

Approved applications only will be forwarded to Portland Area Office,
Branch of Social Services, The Area Office Review Committee will have
a mexdimm of 30 days to review and forward approved grants to Comtyol Office.
for funding. All applications must be received om or before 4:15 P.M.,
gehémary 29, 1980, in the Department of Interior Mailroom in Washington,
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. 2

' aapglicants should be notified of awards To later than April 15,
;i?éh agmcyswas notified by phone to alert 'tnbes and Indian organi-
S zaticos of the availability of the grant funds on Decenber 3, 1979,

lease coUp. i tions
P lete the section under closing. date for receipt of applica
§Or p:rson to Tecéive the gpplications, -agency name and address -and
~agency work hours. a

. ting in Seattle, December 18 and 19, louise Zohkan, Central
i%f:.d:m:ned Portland and Juneau Area sraff will be prepared to answer
~questions in regard to the Indian Child Welfare Act,

1and Area Contral Office will be sending to each agency
Im yoéccns to be shared ;S;:g tribes regarding accounting procedures b:hat
ioht be adopted in order that tribal indirect cost rates will not be
1y affected, There is mo indirect costs allowed in these grant
applications.

it

Area Director

Enclosures
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To: 811 Superintendents, Sd:oal Super'!m:mdent, Project
B e;ur, Assistant Area Directors's and Area Branch
s -

Frm: Area Director

wgct Indian Child Nelfare Aﬁf {r.L. 95-808}

_This Tetter serves as an addendum %o our Tetter previsusly sent to
;o’g on 12/12/79 wiich explained the procedures that Indtan Tribés amd
Grganizatinns rust do to apply for 2.F.L. 55-508 Grant.,

1. A1 Gramt applications received frcn ‘trihal mnizatfom
should be submitted to the agplicable agency via certifisd mail.
. .Grant spplications: submitted by the agency td the Area Bramh of
Socfal Services shall always be sent sartified mil. g

2. BT grant spplications recefved iw an Aiency will be fomrded
to the Area Office with 2 recommendation to either approve'or
disapprove. The only exception to these reviews will be when an.
spplication is received from an urganiutim other than a
Federally recoynized Indian Tribe.

3. Agency review of these Grant Appﬂcatiom w11 be condusted in
the same wanner used in reviewing a P.L. 934638 Grant :
-AppHcation. No appiications wiil be acgepted

tbis Format is fiot used.

4. The Byreau will only accept Grant Appl
or sear a reservation from the tribal goveérning body.
reservation Srant Applications will be suliitted gires
Area Branch of Social Services with no recommendation by the
Agencys i ’ : I

77 e
;:‘nr—*-
UnﬁedStat&sDepamnmwfﬁiefn R “‘VED
BAUREAY OF IHDIAN ASFAIRS
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Yakima Agency
P. 0. Box 632
Toppenish, Washington 98948

_DEC 26 1979

Hr. Johnson Meninick, Chafrman

Yakima Tribal Council

Post Office Box 151

Toppenish, Washington 98943

Dear Mr. Meninick: -

This is to let you know that your application for Title II
grant funds under Public Law 95-608, Indian Child Welfare
Act, can not be approved as submitted.

The reasons are (1) that the application request exceeds
the maximum of $15,000.00 permitted by the grant fund
distribution formula and (2) the original stgned application

has not been receiv;ed.

N (Sdg) HIRAN & CLMG

Superintendent
cc:  Branch/Chrono .
Reading File -
JS:SLY:12-26-79
cc: George W. Colby, Prosecutor .

John Mesplie, L & J Division

Phil LaCourse, Admin. Asst,

Delano Saluskin, Admin, Dir, -

kmb/1-24-80 : N

Social
Services

ESTABLISHED BY THE
“TREATY OF JUNE 9, 1855
TENTENNIAL JUNE 9, 1956
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PRSTOFFICEBON S
RERT:
WASHIN N 98948

December 28, 1979

*Mr, Hiram Olney

Superintendent

Yakima Indian Agency

P. 0, Box 632

Toppenish, Washington 98948

RE: Grant Application - Indian Child Welfare Act

Dear Mr. Olney:

Today we received your letter dated December 26, 1979, in which you denied our
grant application for federal funding pursuant to PL 95-608, Indian Child
Welfare Act. Frankly, we cannot understand your reasons for not approving

our application. Acceptance or rejection of applications is To be at the

Area Office level, and therefore your office does not have the specific authority

.to deny our application. This fact we have confirmed with Mr. Vincent Little,

Area Director, Portland Area Office, as of today's date.

When we reviewed your reasqns for denial it is-obvious that your office does
not clearly understand the funding guidelines and regulations and furthermore
that your staff creates impediments which might.delay our eligibility for the
grant funds. There is clearly no maximum of $15,000 per grant, in fact the

Your second reason for denial was the fact that you had not received an original
signed application. On December 18, 1079, our office provided you with three (3)

- copies of our grant application for your review. It appears to as that a simple

request for the original signed application, at that.time, would have been in
order rather than allowing ten (10) days to elapse and now-using .it-for a weak
reason for denying our application. Your staff is permitted fifteen (15) days
to review the -application and it is our position that you technically received
our grant application on December 18, 1979 rather than December 28, 1979, as
indicated by your staff.

“~GENERAL COUNCIL
-+, TRIBAL COUNCIL

»danguage of the regulations state that the “base amount" will be ".2% of the = -~ ..
total grant money or $15,000 whichever is greater.”
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Mr. Hiram OTney
December 28, 1979
page 2

As you know, the "original packet for grant appli " di
t pplicants" directed us to i
:h424 grant contract--which we did. Now, we are being told by your sta::bmt
gt it is to be submitted as a 638 cantract package. The Central Office
%nsx Cﬁ;ﬁ:cgfﬁce have informed us that our submission in the present format

As Chairman of the Yakima Tribal Council, 1 feel that we have i i faj
complfed in all aspects of the grant application process.h ¥§ ggdgg?gnfa;th
?espectfuﬂy request that you forward our Grant Application to the Are; 0ffice
or their review. It 1s our hope that you will become an advocate for our
tribe 1n helping us meet the critical needs of our tribal members.

Thank you for your cooperation in this matter,

Sincerely yours,

Johnson # Meninick. Chairman,
Yakima Tribal Council.

cc:

Vincent Little, Area Director

Congressman Mike McCormack

n Mespiie, Division Adninistrator, Law and Justice

illip Ambrose, Div. Administrato G SR
Tribai Administration . Ty Brenes & Contracts: -

PAL:j1 -

cc:  George W, Colby, Prosecutor
John Mesplie, L & J Division
Phil LaCourse, Admin. Asst.
Delano Saluskin, Admin. Dir.
kmb/1-24-80 -
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Yakima Indian Agency
- iR P.0. Box 632
- . Toppenish, WA 93948

= - January 3, 1980

Mr. Jolmson Heninick ) - RET
Chairman, Yawima Tribal. Council -

Yaliina Agency :

Toppenish, WA 93943

Dear ¥, Heninick: MRS e

There is apparently misundersianding concerning my letter of Decenmber
26, 1979 about the grauv application we received December 15th for the
Ind{an Child welfare.Act.

I want to clarify that we did not intend to deny the application, but
wmerely to fulfill our responsibility of doinyg the initial review of the
spplication,. Our 30 day review 15 to gnsure that the application meets
the intent of the act; that the criteria requested by Central offisc

13 contained in the application, and that the proposed cost is considered
reasonable. This review is required by regulation before [ can recomzend
approval or disapproval of the applicatica,

-

’ ‘The basic .coucern we havae with the exi$tﬁ1g application is rot with the

over-2ll concept but with the fact that the acope and proposed cost is
in excess of the speciried formitla. bringing this to.your atteution

. .Wax to-allow for reconsideration of .the grant application content, In

doing so, we bad antidipated further opportuzity to weri with you in
developing the application. The base amount available for distribution-
is $4,800,000. 7Tha forioule share does specify .2% of that amount or
415,000, whichersr is sreater. -In computing these factors $15,000 is
the mexizmu for the initial application., Further discribution oi any
renalning balance of the $4.5 wmillion follows the percentile distribution
described on page 69732 of federal fozasier Vol. 44 Ho., 234 uated
Decesber 4, 1979. : ’ -

Jhis application was discussed in a meoting between Jessie Snider, Sacial
Worker, wiroa I asked $o suvise you on this matter, and ropreseantacives
of the Triba, % Snider dia explain and even provided to your statf
the published guidelines and dirsctives which wa rececived from cur drea
and Central Uirices, 'As a result of that meeting and previcus contacts
wa understand the grant applicztion we have, nov only raprosents a
requast for the iInuian Chilu Helfare Act funcing but serves as o complete
package for possibly obtaining other funding throush LbAd and b,
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United States Deparﬁﬁeﬂtof the Intenor 7 ggggiml

BUREAY OF INIIAM AFFAIRS h R -

Yaxma ASENCY
P. 0. BOX 632
TOPPERISH, WA 96348
g7
‘Hemoyantue e
“To: fArea Director, Yortiand
From: Superintendant, Yakima Agency
Subject:  indlsn Chlld Weifare Act {P.L. 95-508)
Grant Application - Yakima Indian Ratiem )

Pursuent to grant application pr ing procedures and gulde] Ines, we

are forwarding hizrawith the orlglnal and two copies of the Yakina lodian
Sationts grent appliication for consideration for fundisg under the
todian Child Welfare Act.

The app}ication, as presented, coastitutes a multi-agency funded project
which requests Bureau assistence, as lead ageacy, to process the grant
spplication wder the Joint Funding Sleplification Act. Assistance and”
prompt vesponss froam the Area and Ceatral Offices wiil be necessary to
properiy. Inform the applicant with respect to any special problems or
inpedinents that may 2ffect the Feasihility of Feceral grant assistance
on 3 joint basis.

Kithough we are In agreement with the basic condept of the Yakima indian
fation's proposal to exercise jurlsdiction over indian domestic redations
avd child welfare matters, the grant application s forwarded swithout
recomendation for the following reasonss

{1) Tpe grent sppilcation is submitted as s waiti-agency funded
project which goes beyond the Fursuls share Tunding of the indian
thitd Welfare Act; .
{21 Trital govermment representatives responsibis for develop~
ment of this grant application have conferred with Bureau v
officials in the Central OFflce andinsist the appiication as pre~
pared and sebmitted to the Superi d be o d at the

Area and/or Central OFfice Jewvel.

=
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B -2

13}

of the. final grant application were disregasded by
mployees tecause of assurances by Lentral 0ffice s
the appilzation would be processed even though 3t does not
“tonform to Endlan Chlld Welfare Act criteria. y

ELopies of sorrespondence bebwen the Yikima Tribe and mis office con~
ceralng Initla) spplication receipt and review are provided for your
information. B ¢

-§t ¥ recomwended the Yakima Indian Natfoo be consldered for 2 pro-

partlcnately equitable share of Indian Child Welfare Act grant funds Tor
establishment and operation of Indlsn-child and family sereice programs.

k8

Superintendent o

Enclosurss

e George K. Coliy, Prosecutor
John Mespliie, L & 4 Division
Phil Lalourse, Admin. Rsst.
pelano Saluskin, Adnin. Dirvector
kb 12480
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T
H0C1al Services
Yakima
202-01
P.L. $5-608 Grant
) FRebruary 21, 1980
Mesorandisn
To: Quirman, Yakime Tribel Council

Through: Superintendent, Yakima Agency
Fro: Office of the Area Director
Sbject: P. L. 95-608 Grant Application

Your grsnt application has been reviewed by the Area
1. Your grant application as mimitted far exceeds the
formila share funding of the Indisn Child Welfare Act.

2. Your grant propesal falls short of complying
criteria the Indian Child Welfare Act in it
several zreas.

’

¥We gre conditicpally approving your grant
: spplication and will forward
g&un'(:mtxal()fﬁuﬁcrﬁnﬁng. As s00n as we are potified as
smamt of funds availsble for your program, we will contact
you so your budget and proposal can be smended sccordingly. All
approval of grants are contingent on the svailsbility of funds.

gri::havemymmtims, please contact lelsen M. Witt, Area Social

'Sqd‘ v&*ceﬂ* li*a‘!
Area Director
cc: Superintendent, Yakima Agemcy

NWITT/1f 2/21/80
Bcec: Surn ame
ch;ony
Mailroom
Mere fm Yodiorm V/zi/fo 10264 MM

YAKIMA -INDIAK NATION J PINKHAM
PO BOX 153
TOPPENISH WA 96948

40358175113 04/22/80 1CS IPMMTZZ C5P WSHB - i 7
5098655321 MGH TOMT TOPPENISH wA 173 04=22 058P EST //;//

FUNKE AND ASSOCIATES INC
729 SECOND 87 NORTHWEST
WASHINGTUW DC 20002

Tr1s IS IN REGARD 70 DUR INDIAN CRILD WELFARE GRANT APPLICATION THAT
WE UMNDERSTAND HAS BEEN DENIED FUNDING DUE TO LOW RATING UNKNOWN T0.US
UNTIL RECENTLY AT THE AREA OFFICE, IF THIS IS TRUE THROUGH THIS
TELEGRAM WE HEREBY SERVE NOTICE OF APPEAL PURSUANT 7O 25 CFR 2 .OF THE
BUREAU'S DECISIUN, ADDITIONAL INFORMATION WILL BE FORWARDED "TO YOU
UPON RECEIPT OF REQUEST FROM YOU, FUNKE AND ASSOCIATES INC,
WASHINGTOM 'DC WILL ‘BE (OUR INITIAL REPRESENTATIVE BETWEEN THE BUREAU
AND THIS 1RIBE TO FACILITATE ON APPEAL,

WE ARE GRIEVED THAT THE ONLY TRIBE IN AMERICA THAT HAS RECEIVED
EXCLUSIVE JURISDICTION UNDER THE ACT HAS BEEN DENIED FUNDING, THE
AREA OFFICE DID NOT NOTIFY THIS TRIBE OF ANY GRANT DEFICIENCY EXCEPT
45 FOR DOLLAR AMOUNT,. WHICH COULD ONLY BE DETERMINED AFTER ALL .THE
GRANTS WERE SUBMITTED TD THE CENTRAL OFF ICE, o

1F OQUR GRANT HAS NOT 'BEEM DENLED WE REQUEST ‘NOTIFICATION OF 118

CURRENT STATUS. THANK YOU,
JOHNSON MENINICK CHAIRMAN YAKIMA TRIBAL COUNCIL

1401 EST
MGMCOMP MGM
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* . . \ : B B RELY moE o,
United States Department of the Interior . 80z-01°
BUREAU OF INDIAN AFFAIRS 53
PORTLAND aREAL OFICE

POST OFFICK 2OX 3T
" PORTLAND, CACGON 97708

Through:. Superintendent, Yakims Agcncyﬁgy‘
Mr. Johmson Meninick, (hajrman ..
Yakime Tribe

P. 0. Box 632
Toppenish, ¥A 98548

Dear Mr. Meninicks

-

JUN 13 338&

We regret 1o inforn you that your lication - mitle

of the Infizn Coild Felfare ALt was not spproved ﬁimﬁmamg'ﬁ?xﬁng :
mmber of plicstions far exceeded the fimds availzble for Programs
under the Indimn Child felfare Acz. Funds were received anly.-for.
those proposals which were Tated 70 or higher by the review panel,
Yearr vroposa] rating was 38. Attached are the rating shests with
St ine Teview pamel,  Tnis is lse haslsin Shick tha -
rating was determined ies were included 3 b1 T
package sent to yomw. i ’ 7 the applicataen

This does ot preclude you from submitting m spplication during
Subsequent. grant application periods. I€ you ﬁ?;e any questions
#ed we can be of assistance, plesse comtact Nelsen M. Wite, Area
Social Worker, Telephtme 503-251-6783. f

You do have a right o appeal this decisi  CFR, Subpart
for. further informtian. (Copy Attached) = o o (e Sibpart B
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Senator MeLcuER. The committee will now recess in order to take
up the markup of three bills.

I would ask the remaining witnesses to please be patient with us.
As soon as we are through with the markup we will return immediately
to the hearing and complete the hearing. The public, of course, is in-
vited and solicited to attend our markups. We are pleased to have you
here during that period.

[Recess taken.]

Senator MELcHER. We will now return to the hearing.

Our next witness is Rudy Buckman, tribal administrator, Fort
Belknap Indian Community Council, Harlem, Mont. ’

Rudy, please proceed.

STATEMENT OF RUDY BUCKMAN, TRIBAL ADMINISTRATOR, FORT
BELKNAP INDIAN COMMUNITY COUNCIL, HARLEM, MONT.

Mr. Buckman. The Fort Belknap Indian Community is pleased to
have the opportunity to be here at these oversight hearings.

Rather than read my statement, I would like to just submit it for
the record because most of the problems that have come out regarding
funding, regarding compacts between States, and adequate identifying
of programs to implement the act have already been mentioned, but
there is no solution. :

Senator MEeLcuEr. Without objection, it will be icluded in the
record at the end of your testimony. _

Mr. Buekman. I would like to recommend that the Congress and
the Bureau of Indian Affairs consider the refunding of -the ongoing
child welfare program. I feel that this is a program that is instrumental
in implementing the act. ; B o

For example, on Fort Belknap we have an ongoing -child welfare
program that does the following things. At the present time, we have
110 children who are being sponsored by the Christian Children’s
Fund which is administered by the ongomg child welfare program,
and this program is responsible for the licensing of Indian foster
parents; it is doing research on the Assiniboine and -Gros Ventre -
tribal standards for Indian foster care; it is conducting a-feasibility
study for a group home which we should have opening in :August of
this year; and it is also studying the possibility of licensing the Fort
Belknap Reservation for adoption of standards within the State. It
is studying the possibility of licensing of the Fort Belknap Reservation
for fostercare licensing, and it is also training Indian foster parents
in fostercare.

I believe these functions would take priority before we could even
begin to implement the act. These things must be done.

With the funding being eliminated on September 30, 1980, I do not
see how it can be possible in light of the fact that the Fort Belknap
Indian Community Council only received $16,903 under the Indian
Child Welfare Act.

hI thank you. If there are any questions, I would be happy to answer
them. ;

Senator MEercrER. Thank you very much, Rudy, for your entire
statement. :

What is the current cost of the contractual services?
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Mr. Buckman. For the ongoing child welfare program?
Senator MeLcrER. Yes.
Mr. BucrMan. $40,630.

We have two staff people and approximately one-eighth of the

budget goes to juvenile prevention activities. About $1,500 goes to the
tribal courts.

Senator MELcuER. Obviously, with only $16,000 through the
grant——

Mr. BuckmaN. We have only $16,000 to carry on the program.

Senator MELcHER. And it is a $40,000 program?

Mr. BucgmaN. Yes, sir. I do not see how we are even going to begin
to implement the act without adequate funding.

Senator MELCHER. I do not either. It is very pertinent that we are
able to provide adequate funding so we can have the act implemented.

Thank you very much, Rudy.

Mzr. BuckmaN. Thank you,

[The prepared statement follows. Testimony resumes on p. 117.]

PrEPARED STATEMENT oF RUpY BuckMAN, FOrRT BrLENAP INDIAN COMMUNITY
Counorn

. ’fi}fle ForEhBelknap }Ilfoxdﬁan Community 1is pleased to have this opportunity to
estify on the oversi, earings on problems encountered in imple ti h
Indian Child Welfzureg Act of 19%8, P plementing the

The basic purpose of the Act is to protect Indian children from arbitrary removal
from their homes and families. Indian children are the most important asset to the
future of Indian stability. The Indian Child Welfare Act. recognizes tribal sov-
ereignty by recognizing Tribal Courts as forums for the determination of Indian
child custody proceedings.

Furtherrqore, the Act will further strengthen the integrity of the Indian ex-
tended family custom by eliminating certain child welfare practices which cause
1mme911at_e and unwarranted Indian parent-child separations, and ameliorating of
any dlscr.xmlnatqry, practices which have prevented Indian parents from qualifying
as adoptive family or foster parents. The Act requires federal and state govern-
ments to respect the rights and traditional strengths of Indian children,; families
and tribes.

It appears to be the feeling of many state and local governments that the Child
Welfare Act is applicable only to tribal governments and not to themselves. It
must be emphasized that the Indian Child Welfare Act does not place any restric-
tions upon a Tribal Government to enact legislation in Indian child welfare
xrtlag,ters, but places those restrictions and obligations contained in the Act upon the
states.

Although the Act is important, it does have several problems which must be
addressed in order to adequately implement the Congressional policy contained
in 25 U.B.C. § 1912. The following are some of the concerns which must be ad-
dressed in order to protect our Indian children:

1. FUNDING APPROPRIATIONS AND ALLOCATIONS

Congress must appropriate more money than it has to implement the Act.
Nationwide during fiscal year 1980 funding requests approved amounted to
$11,631,121. Urban organizations received forty three (43) grants or twenty
six percent (26%) of the total and rural or reservations received one-hundred
and twenty-two (122) grants or seventy-four percent (74%,) of the total. Eighty
five (§5) grant applications were not funded. Those tribes funded were not ap-
propriated adequate funds to prepare their judicial and administrative capa~
bilities to handle the increased case load which the Indian Child Welfare Act
ha% stlmullated.

resently, there is no department or ageney at Fort Belknap which is equipped
to handle the cases referred of Tribal Court by states and olzher admingtrg’}o)ive
agencies. Certainly with the $16,903 dollars allocated in FY 1980 not much prog-
ress can be made. With three times as many cases and po additional staff or
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financial resources it is difficult to devote adequate time to adjudicate, place
and follow up on individual clients.

The Act has also increased the case load of our Tribal Court at a time when
our court system is facing extreme financial constraints. The case load at Fort
Belknap Tribal Court, in child custody matters has increased by 3009, since the
passage of the Indian Child Welfare Act. These cases are referred to our court
not only from the State of Montana but have come from the states of Washington,
Utah, Idaho, Towa, Illinois, Minnesota and Virginia. There appears to be no
end in sight and that additional funding for the court system is necessary in order
to fully resolve child custody cases. The Tribal Government of the Fort Belknap
Indian Community realize the importance and significance of the Act and have
taken appropriate steps such as redrafting their Children’s Code, designated the
On Going Child Welfare office to handle referrals from the state and have at-
tempted to seek out funding to further strengthen our child welfare program.

2. STATE INVOLVEMENT

The Fort Belknap Indian Community has had numerous meeting’s with the
Social and Rehabilitative Services of the State of Montana to discuss the state’s
position concerning the implementation of the Indian Child Welfare Act. It
appears that we have had little success because the state wants little to do with
Indian children after the passage of the Act. The state appears reluctant to pay
for foster eare or provide services after a child has been referred to Indian Court.
As we indicated earlier the state is eager to transfer cases to our tribe’s jurisdiction
but little or nothing is done after that. The basic problem seems to be the lack
of services. These include the certification -of foster homes, foster parents and
payment for temporary shelter. For example, Fort Belknap has received funding
and is completing a Group Home facility which will be able to shelter twenty-two
(22) youths in need of care and houseparents. If the home is not certified by the
state no payment can be made for clients placed -there by the Fort Belknap
Court. Even homes-that are certified as foster home shelter units are having
problems receiving foster care payment from the state.

3. B.LLA. INVOLVEMENT

The Bureau of Indian Affairs does not have the organization or funding to assist
the Tribes or perform the necessary functions as required under the Indian Child
Welfare Act. As we indicated earlier the Tribal Government of the Fort Belknap
Indian Community submitted a proposal for Indian Child Welfare Act funds and
were told that the funds would be competitive based upon the proposals submitted
by the Tribes. However, the funds were not distributed upon a competitive basis
but were allocated to be pro-rated out to the Tribes. We received $16,903. The
proposal submitted to the Bureau by the Fort Belknap Indian Community
received the highest grading in the Billings Area but got less than % of their re-
quest which will jeopardize the progress made in the ares of child welfare. Further-
more, these funds are to be utilized before the end of fiscal 1980 and then grant
application for fiscal 1981 are to be submitted by December 31 of 1980 but the
funds for fiscal 1980 will not be activated until April 1, 1981 which leaves approxi-
mately a six-month gap in the funding period which will have a detrimental effect
upon the continuity and progress which the Tribes have obtained up to that point.

4. Other Tribes Involvement

The Tribal judicial system and the child welfare program of the Fort Belknap
Indian Community have had cases which have involved other tribes within and
without the state of Montana. There seems to be a further need for clarification
and understanding of the Act in order to resolve jurisdictional disputes which may
arise. We have not encountered any disputes which we have not been able to
resolve on an amicable basis but there is room for serious problems that must be
addressed before they reach proportions that require litigation.

These are only a few of the major areas which concern the Tribal Government of
the Fort Belknap Indian Community. We are pleased with the passage of the
Indian Child Welfare Act and feel that it is a step in the right direction in re-affirm-
ing and re-emphasizing tribal sovereignty and self-government of Indian Tribes.
We are attaching some documents and correspondence which pertain to the Act
and our concerns with funding alloeations. Thank you.

69~-083 0 ~ 80 ~ 7
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Fort Belknap Community Council

(408) 353-2206
P.0. Box 249
Fort Belknap Agency
Hatiem, Montana 59526

Fort Belknap Indlan Community
(Tripal Govt.y

Fort Betknap Jndisn Community

{Eloctad to administer tha aflairs of the communlly

and 10 represent the Assinlboine and the Gros

Ventio Trbes of the Fori Baknap indien

Rossrvation)

June 19, 1980
DATE

John Meleher, Senator

United States Senate

6313 Dirksen Senate Office Building
Washington, D.C. 20510

Senator Melcher:

Enclosed please find a copy of a letter I recently sent to the

American Indian Lawyer Training Program, Inc. expressing my

concern and disappointment in the manner in which the Bureau of

&:g;an Aﬁfiirs allocated the funds to implement the Indian Child
are Act.

As Chairman of the Senate Select Committee on Indian Affai

have probably already heard some concern expressed regaﬁgiiz'zg:

administration of funds allocated to implement the Act. We realize

that there can be no action which will satisfy all.tribes, but

to purposely mislead tribes by saying monies would be competitive

and then given pro rata does not make sense. I believe I once

wrote you that this type of funding formula merely maintains the

status quo of tribes in relation to each other., It soon leads

to low morale and motivation among tribal leaders in various stages

of development. For example, some do not need as much economic

development aid or technical assistance as others. Another tribe

giggglnge@ mggg social development program monies, In otherwards
riorities must be viewed i i

fribal priorities must be as guidelines for the Bureau of

Sincerely Yours,

ﬁp ‘o //9//

é Vae tam, —
Charles "Jack" Plumage, President
Fort Belknap Community Council
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Fort Belknap Community Council
{406)353-2205
P.0. Box 248
Fort Belknap Agency
Hariem, Montana 59526
Fort Belknap Indian Community
(Tribal Gavt.)

Fort Belknap tndlsn Community

(Elocted to administer the atfairs of the community

and to represont the Assiniboine and tha Gros

Venirs Tribes of the Fort Baknap Indian
Reservation]

June 10, 1980 -
DATE

Americen Indian Lawyer Training Program, Inc.
319 MacArthur Blvd.
Qakland, California 94610

Dear Sirs: .

We would like to express some of our concerns regarding the Indien Child
Welfare Act of 1978 (P.L. 95-608) and the Bureau of Indian Affairs Inept
and inconsistent attempts to implement the law.

In a nevs release of the Department of Interior on July 27, 3979 the basic
purpose of the Act was to restrict the placement of Indian children by non-—
Indian social agencies in non-Indian homes and environments.
"The policy of the Act'and of these regulations 1is to
protect Indian cnildren from arbitrery removal from
their families and tribal affiliations by establish-
ing procedures to insure that measures to prevent the
breakup of Indian families are followed in child
custody proceedings. This will insure protection
of the best interests of Indian children and Indian
families by providing assistance and funding to
Indian tribes and Indien orgsnizations in the op-
eration. of child and family service programs which .
.reflect the unique values of Indian culbure and
promote the stabllity and security of Indien families.
In administering the grant authority for Indian Child
and Family Programs it shall be Bureau policy to
emphasize the design and funding of programs to-
promote the stability of Indian families."

Pilease note that responsibility for "design and funding" was placed within the
Bureau of Indien Affair#., In FY 1980 the Bureau of Indian Affairs received

250 grant applicetions requesting & total of $20,180.530 but could only approve
$11,631.121. We have no basic argument with the inadequate funding levels, but
we do have grave concerns oOver the administration of the funds on the part of

the Bureau of Indian Affairs.
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pg.2/letter to Américan Indien Lawyer Training Program, Inc.

In order to view our compleint in the proper perspective a review of what
actually nappened to Fort Belknap is in order. (See attacament I) I attended
hearings on the implication’s and ramifications of implementing the-Act in
Denver, Colorado in April. In Jenuary 1980 some of the Tribsl staff from
Fort Belknap attended an "urgent" meeting in which the Social Service
Director of the Bureau of Indien Affairs in the Billings Area Office re-
quested proposals from each tribe in the Area. The staff were informed

that all grants to implement the Act would be competitive, and no tribe
with a' "poor" proposal would be likely to receive grant monies to implement
the Act. As you see (attachment II) Fort Belknap :ranked the highest in the
Area with a score of ninety-four (94) to staff and care for those children
referred to Fort Belknap under the Act., TFort Belknap was constructing a
Group Home with a capacity of eleven girls (11) and eleven (11) - boys and
house parents with funds from LEAA. As stated earlier we had already
enacted and adopted a Children's Code with specific references to the Indian
Child Welfare Act. Much to our surprise every tribe in the Area was funded
at approximately $16,000.-$17,000.00, As indicated in Attachment II.Fort
Belknap requested $55,T40.00 and received $16,903.00 or just under one-third
(1/3) of our request. At the same time the Shoshone Tribe and Arapshoe
Tribe who occupy one reservation but have two councils each received $16,38%.
each or sbout one-half (1/2) of their requests with ratinzis lower than Fort
Belknap's. We do not consider this method ethical or equitable on the part
of the Bureau of Indian Affairs. In regard to this matter the Bureau of
Indian Affairs has resached the heights of mediocrity, To say proposals will
be ranked according to priority -and competitiveness and to allocate funds
pro-rate does not make sense. We object to this type of treatment by the
Bureau of Indian Affairs. Moreover, priorities can only be set by trikes
and not the Bureau of Indian Affairs.

Only last week former Secretary of State Cyrus Vance said in the Harvard
commencement address that the United States should give funds to countries
(allies) in the Western Hemisphere so that they mey become friends and
develop their own military power with our dollars. He was referring to
billions and billions of dollars. Yet Indian Tribes, Indian Nations, and
Indian people to whom the United States Government has a special relstionship
cannot receive adequate funding for a law in whicn Congress passed. The
funds allocated were grossly inadequate and even these inadequate funds were
poorly distributed by the Bureau of Indian Affairs.

Sincerely, Z

hf 4
CQ«Q{ "Jack" Plumage
President
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Attachment I

STATEMENT OF THE FORT BELKNAP INDTAN COMMUNITY
(Gros Ventre ana Assiniboine Tribes)

ON THE INDIAN CHILD WELFARE ACT OF 1978

My name is Charles "Jack" Plumege, and I am here in behalf of the
Tribal Government of the Fort Belknap Indian Community (Gros Ventre and
Assinii)oi'ne Tribes) of the Fort Belknap Indian Reservéation, Montana.
The Tribal Government is pleased to have this opportunity to testify on

the implementation and ramifications of the Indian Child Welfare Act.

It goes without saying that our Indian children are the most eritical
resource of Indian tribes. At a time when Indian tribes are being
challenged from all fronts, the Indian Child Welfare Act of 1978 reaffirms

tribal sovereignty in the area of child welfare matters.

Futhermore, the Act will- further strengthen the integrity of the Indian
extended family custom by eliminating certain child welfare practices

which cause immediate and unwarranted Indian perent-child separations,

H)

end ameliorating any diseriminatory practices which. have prevented
Indian parents from qualifying as:adoptive family or foster parents,
The Act requires Federal 'and State Governments to respect the rights and

traditional strengths of Indian children, families and tribes.

It appears to be the feelings of many state and local govermments
that the Child Welfare Act is equally appliceble to tribal governments.
It must be emphasized that the Indian Child Welfare Act does not place
-any restrictions upon a Tribal Government in enacting legislation in
Indian Child Welfare matters, but places those restrictions contained in

the Act upon the states,
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Although the Act is important, it does have several ramifications
which must be addressed in order to adequately implement the Congressional
policy contained in 25 U.S.C. § 1912. The following are some of the concerns

which must be addressed in order to protect our Indian children:

1. Funding: The Congress must appropriate adequate funds which must be

made a.vailable to Indian tribes for the purpose of preparing their judicial
system and increasing their administrative capability in order to handle the
increased case load which the Indian Child Welfare Act has stimulated. At

the present time, Indian tribes do not have an Indian child welfare agency

or department within which to adequately handle the administrative case load

and referrals referred to Tribes by the state. At Fort Belknap we are receiving
approxima:tely 50% referrals from states which must be handled in a confidential
and professional fashion. But without adequate financial resources and staffing,

it is extremely difficult to handle these matters.

The Act has also increased the case load of our Tribal Court at a time
% hen our court §ystem is facing extreme financial restraints. The case. load
in child custody matters has increased by T5% percent since the passage of the
Indian Child Welfare Act. These cases are referred to our court not only from
the State of Montana but have come from the states of Washington, Utah, Iowa,
Illinois, and Minnesota. There appears to.be no end in sight and that additional
funding for the court system is ne;essary in. order to fully resolve child
custody cases and protect the rights of all parties. The Tribal Government
of the Fort Belknap Indian Community realizes the importance and significance
of the Act and nave taken appropriaté steps such as redrafting their Children's
Code, designated an office to handle referrals from the state, and have attempted

to seek our funding to further strengthen our child welfare program.

-2

%
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which leaves approximately a six-month gap in the funding period that will nave
an enormous effect upon the continuity and progress which the Tribes have

obtained up to this point.

&, Other Tribes Involvement; The tribal Judicial system and the child welfare

program of the Fort Belknep Indian Community have had cases which have involved
other tribes within and without the state of Montana. There seems to be a
further need for clarification and understanding of the Act in order to resolve
Jurisdictional disputes which may arise, We have not encountered any disputes
which we have not been able to resolve on an amicable basis but there is room
for serious problems that must be addressed before they reach proporitions. that

require litigation.

These are only a ‘few of the major areas which concern the Tribal Government,
of the Fort Belknap Indian Copmunity end we would like to leave the record
open in order to provide you with further deta in support of this statement.
Again, we would like to emphasize that we are plessed wifth the passage of the
Indian Child Welfare Act and feel that it is a step in the right direction 1n
re—affirming and re:einiahagizing tribal sovereignty and self-government.of

Indian Tribes,
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Allocation of Indian Child We

All Area Directors
Attention: Social Services

5

Attached you will find the listing of approved grants, which you
submitted for funding under Title II of the Indian Child Welfare
Act. This includes the client population and the percentage of o
the total client population for each grant application, the formula
allocation per grant, and the actual available funding for each grant,

The formula allocation method was utilized at the B0 percentile

level for each area. This was done for the purpose of increasing the
size of the remainder in the funding formula in order to more effectively
fund a large portion of grant applications (refer to 23.27 (e)(1)).

The funds remaining after the formula allocation process were distributed
across the areas to the remaining prioritized grant applicants until
there were no remaining funds. If this method had not been utilized

the majority of proposals would have received a grant of only $15,000,

This precedure left only three possible areas where all approved grants
could not be funded. It also resulted in approximately 35% of the
approved grant applicants receiving funding at the level they requested.

~Twenty-six percent of the total approved applications requested $16,000
‘or less. Only 7 approved applications did not receive funding due to

the availability of funds (refer to 25 CFR 23.27 (c)).

As background, the Bureau received 250 grant applications for funding
under Title II of the Indian Child Welfare Act requesting a total of
$20,180%530. Funding requests for all approved grants totaled. $11,631,121.
Attached you will also find a brief summary sheet concerning the Title II
grant program developed for budget purposes. This Information should
further explain the Bureau's imability to fund all approved grant
applications, and to the amount of the grant request. -
With the enclosed information you may proceed with the notification of
applicants of funding, realigning or structuring of grants relative tg
funding level as necessary, and processing of -other grant material as
needed to initiate the grants. Financial managenment will be informing
you of the formal financial allotments.

OPTIONAL FONM NO. 10
(REV. 7-381

GSA FPMA (43 CFR1 01
5010.112

® GO IOTH O o 2014 {3313




112

Other grant program {nformat fon that should be kept in mind 1is:
h the Central Office up to
1) 4ppeals can only be filed with o
chirty)uAyglaftcr the decision by the Area Offfce. According fo regy
lations, area should have informed:

a) All urban groups by February 18, 1980 of thelr decision.

b) All tribes should have been informed no later tham March 18, 1980.

2): Tribes can apply for only one grant. Where it appezz:t:u;ri::ea
or organization has applied as a single grantee and in a cont propo;als 2o any
Offices may redistribute the funding in the overlapping gran

applications that have remained unfunded in their area.

or this initial funding period

ied iod £
3) The recommended grant period R ot proposal

45 from April 1, 1980 through March 31, 1981, or less if
{s for less fhan 12 months.

4 ini ice . The
4) Grants should be reviewed a minimum of twice a year

i ha
first review should be completed by area or agency §taff1;; titiﬁdzrc:ke“
the end of September. A random quality control review W e

during Ocyober 1980,

5) The next grant application period is tentatively plamned for

December 1980 and January 1981.
If by questions arise concerning this information, please contact -
Louise Zokan, Central Office Social Services.

/
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- Indian Child Welfare Act, Title II Grant Program

I. First grant application perfod epded January 18, 1980

II. Total mumber of grant applications received = 250
Number of grant applications approved = 165 or 66%
Number of grant applications disapproved = 85 or 34% -

I1I. Total funding requested (including both approved and disapproved

grant applications) = 520,180,503 i
Funding requested in all approved grant applications w §11,63},12]
Funding requested in disapproved applications = §8,549,384

1V, Number of consortiums which were approved for funding = 17, cémposed
of 150 tribes, or organizations. (Each consortium is considered one
grant application in the total grant application figure).

V. Approximate X breakdown on approved applications:
26% Urban organizations (43)
74% Rural or -reservation (122)

VI. Funding Alternatives: If all approved grantees (single applications
and consortfums) would receive the base, figure of $15,000 as published
in the Federal Register, the costs would equal $4,680,000. ' This would
leave only $770,000 for distribution relative to % of client population.

Therefore alternative methods of allocating funds using the funding
formula are being considered. The primary alternative is ranking the
listing of -approved grants in order of priority and then breaking- down
the client populations in each area by percentile, and funding progranms
wsing the formula down to a certain percentile, This would more adequately
meet the requirements in 25 CFR 23.27 that each approved applicant
“"receive a proportionately equitable share sufficient to fund an effective
progran,” and yet meet the requirement that grant approvals "shall be !
subject to the availability of funds." -

VII. Major Concerns in FY B1:
1.  The On-Going Child Welfare Program i{s being incorporated into the
Title 1T program in FY 81. It will be highly improbable that these
projects will be able to continue to operate with Bureau funding when
their fiscal year ends September 1980, and the next grant application
period wil]l most likely not occur unti{l December 1980 and January 19831
and funds will not be allocated before April 1, 1981, A six month gap
will occur between possible funding periods, R

2. The extreme limitation {n funding requires that the grant programw
take on more structure, and become more highly competitive in order to
max{mize utilization of funds {n the most "[fullstic" prograng with tyibes
and Indian organizations.
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United States Department of the Interior
BUREAU OF INDIAN AFFAIRS

BILLINGS AREA QFFICE
316 NORTH 26TH ST.

IN REPLY REFER TO: BILLINGS. MONTANA 59101
Social Services JUN 03 1980
)
NP g2
Mr. Charles D. Plumage pete—* aP 3
President, Ft. Belknap Community Council vort Béwﬂ‘v Cour®
Ft. Belknap Agency ) S

Harlem, Montana 59526
Dear Mr. Plumage:

We are trénsmitting another copy of information which you requested by
telephone on June 3.

This same information was provided to you by the Area Director prior
to your giving testimony in Denver. If you need additional informa-
tion, pleage let me know.

r

Sincerely yours,

0Bl

Jbhn, N. Burkhart
rea Social Worker

3
[
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APk .
Social Services 1380
;
Memorandum
To: Superintendent, Ft. Belknap Agency
Fromt BAO Social Services

Subjectt Funding for Ft. Belknap Child Waelfare Act

We are gubmitting this information as per our telecon of this date,
Mr. Charlee Plumage, Chairman, Ft. Belknap Community Council, wmads &
direct request for the amount of funding for the Ft. Belknap Indian
Child Valfare Act Grants. These smounts are Ft. Balknap $16,903 and
Area Wide $133,667. Ve advised him about the "appeals situstion’ and
that although wa had a memorandum from the Commissioner's Office out-
Itiping the tentative amounts to ths tribes in this area, we had also
vaceived & verbal request from Central Office advising us not to dig~
pense this information yet.

This was dus to ths statement that an appeal had been received in the
meantime and $hat no allocation of funds were to be nade until such
time &a the appeal period had passed and appeals had been resolved,
The outcoms of appeals would have ¢ dafinits affect upon the amounts
of allocations made to tha other tribes. Ws havae request, but have
not raceived, written verification of the above mentioned :telephone
roquast;, Therafore, these amounts are definitely tentative snd will
not be finsl until we received a formspl notice of sllocation: of ‘funds,

Sinca Mr. Plumage intends to raise this issus at the time of the hear~
ings next week in Denver on the Indian Child Welfare Act, it is otir
opinion that he should have the information about the formula: sad
distribution wmethod used by Central Office in arriving at the amount
of the grant. .

f¢/John N. Burkhart

John N. Burkhart
Area Social Worker

Enclosure

cc:  Chief, Indian Services
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Senator MELCHER. Our next witness is Bert Hirsch, Association on
American Indian Affairs, New York. He is accompanied by Steven
Unger.

STATEMENT OF BERTRAM E. HIRSCH, COUNSEL, ASSOCTATION ON
AMERICAN INDIAN AFFAIRS, INC., NEW YORK, N.Y., ACCOM-
PANIED BY STEVEN UNGER, EXECUTIVE DIRECTOR

Mr. Hirscr. We are going to do this the other way around, if you
do not mind. Steven Unger 1s going to give the testimony.

_S};anator MELcuER. Yes; we have it. You may summarize it if you
wish,

Mr. UneEr. Thank you, Mr. Chairman.

y, name 1s Steven Unger. I am the executive director of the
Association on American Igndian Affairs. With me is Bert Hirsch
who often provides counsel to us on Indian child welfare matters.

With your permission, we would like to submit our prepared testi-
mony for the record and just very quickly summarize it now.

Senator MeLcHER. Without objection, the entire statement will be
made & part of the record at the end of your testimony.

Mr. UngEr. The two matters T would like to concentrate on are as
follows. First, we welcome the BIA’s recognition this morning that
$15 million would be a more realistic figure to meet the 1981 needs of
the tribe under the Indian Child Welfare Act and would urge in-
creased appropriations.

Second, n regard to appropriations, we feel that the BIA’s distribu-

form their Child Welfare Act grants and would urge that appropria-'
tions under the act be made not on the per capita basis that the BIA
has used but on a comparative assessment of need.

The other matter I would like to highlight is that we wholeheartedly

endorse the Navajo Nation’s call for tribal involvement in the board-
ing school study mandated by title IV which we believe is an essential
part of the act.
., 1 might recall that this committee in its report on the act said that
1t expected the Department of the Interior to work. closely with it in
the development and implementation of the boarding school study.
We feel that as long as children are forced to attend boarding schools,
the commitment of the act to protect the integrity of Indian families
will not be fulfilled. ;

We would also urge the committee to consider’ holding oversight
hearings on the boarding school situation early in the 97th Congress
after the report is received.

Thank you.

[The prepared statement follows, Testimony resumes on p- 121]

PREPARED STATEMENT OF STEVEN UNGER, BXECUTIVE DIRECTOR, ASSOCIATION ‘ON
AMERICAN INDIAN AFFAIRS, INC., AND BERTRAM E. HirscH, COUNSEL, ASgo-
CIATION ON AMERICAN INDIAN AFFAIRS, INc. .

The Association is national, nonprofit organization founded -in- 1923 to' assist
American Indian and Alasks Native communities in their efforts to'achieve full
civil, -social, and economic equality. It is governed by a Board of Directors, the
majority of whom are Native Americans.
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With me is Bertram E. Hirsch, an attorney who provides counsel. to and fre-
quently represents the Association in Indian child welfare matters.

We would first like to thank the Select Committee for calling these hearings and
for permitting the Association to testify.

The Congress and the Committee deserve congratulations on the commitment
made through the Indian Child Welfare Act to protect the most critical resource
of American Indian tribes—the children. As testimony before the Congress for
the last six years has abundantly demonstrated, the child welfare erisis caused
by the unwarranted separation of Indian children from their families has been of
massive proportions and nationwide in scope. Assaults on Indian family life by
state and federal agencies have undermined the right of Indian tribes to govern
themselves and have helped cause the conditions where large numbers of people
feel hopeless, powerless, and unworthy. Perhaps nothing has so weakened the
incentive of parents to struggle against the conditions under which they live as the
removal of their children.

Enactment of the Indian Child Welfare Act has been responsible for new hope
among Indian parents and tribes that they will be able to raise their children in an
atmosphere free from unjust governmental interference and coercion. It has
changed the basis upon which state and federal agencies make decisions affecting
the custody of Indian children to one with a more conscientious regard for the
rights of Indian tribes, parents and children. Tribes are creatively and dynamically
developing programs to halt and reverse the removal of children and to assure
that they are well cared for within the tribal community. State courts and agencies
have generally been receptive to working with the tribes to see that the purposes
of the Indian Child Welfare Act are fulfilled. :

We share the Committee’s concern in holding these oversight hearings to help
assure effective implementation of the Act. Our testimony today will concentrate

" on four areas:
(1) Implementation of Title I;
(2) Funding of Title IT;
(3) The boarding school study mandated by Title IV;
(4) The need for technical amendments to the Act.

TITLE I IMPLEMENTATION

The Indian Child Welfare Act has been generally well received throughout the
United States by state courts and agencies and by the:Indian tribes. Tribal
court orders have been granted full faith and-credit by states. State courts and
agencies and their tribal counterparts in a number of states-have made informal
agreements regarding transfers of jurisdiction and.the delivery of social services,
and many transfers have been accomplished without difficulty.. Involuntary and
voluntary placements of Indian children have taken place in accordance with the
provisions of the Act. Many tribes are enhancing the ability of their courts to
adjudicate child-custody proceedings; developing sophisticated children’s codes;
and .establishing comprehensive .social service delivery systems. A number of
Indian children who were adopted prior to the Act have now been. able to acquire
information regarding their tribe and the background of their natural parents.

In sum, the Act has been of substantial benefit to the best interests of Indian
children, families and tribes, and has brought- about greater cooperation and
understanding between tribal and state courts and agencies.

A further indication of the success of the Act is that it has withstood consti-
tutional challenges.

In a South Dakota case, Gufiin v. R.L., a non-Indian foster family who, with
the consent of the parents, had obtained custody of several Indian children (all
residents and domiciliaries of the reservation) through an order of the Lower
Brule Sioux Tribal Court, sought guardianship in a South Dakota court after
ignoring the order of the tribal court to return the children to their parents. The
South Dakota court ruled that it did not have jurisdietion and dismissed the
guardianship petition. The foster family appealed, arguing that the Indian Child
Welfare Act was unconstitutional. South Dakota’s Supreme Court unanimously
dismissed the appeal on April 9, 1980, affirming that the Indian Child Welfare
Act is within the constitutional power of Congress to legislate concerning Indian
affairs, and that legislation defining the jurisdiction of Indian tribes is premised
on the political status of the tribe and not.on a racial classification. _

In an Oklahoma District Court case, ;In the Matter of Melinda Twobabies
the court upheld the jurisdiction of the éouthern Cheyenne Tribe and rejected
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the argument of the state that the Indian Child Welfare Act violated the Tenth
Amendment.

In Alaska, in November 1979, the Supreme Court dismissed the state’s petition
for a ruling that Alaska Native children born after the close of enrollment in the
corporations created by the Alaska Native Claims Settlement Act in 1971 are not
covered by the Indian Child Welfare Act.

The State of Alaska, in particular, has since then taken noteworthy steps to
assure the effective implementation of the Child Welfare Act.. In a resolution
adopted on April 29, 1980 the Alaska State Legislature proclaimed that;

(1) the legislature endorses and supports the concept and policy of the
Indian Child Welfare Act of 1978 (Public Law 95-608);

(2) the governor is urgently requested to-direct the Department of Health
and Social Services to promptly take the steps necessary to implement the
Act in Alaska and to provide the financing necessary for implementation;

(3) the chief justice of the Alaska supreme court is requested to.direct the
court system to promptly take steps necessary to cooperate in the implemen-
tation of the Act in Alaska.

TITLE II FUNDING

Ultimately, responsibility for correcting the child welfare crisis rests properly
with the Indian communities themselves. Congress recognized this in providing
child and family service program grants to tribes and Indian organizations under
Title II of the Act. The objective of such programs is to prevent the breakup of
Indian families and, in particular, to insure that the permanent removal of an
Indian child from the custody of his parents should be a last resort.

In allocating Title IT appropriations the BIA provided approved grantees with
a base amount of $15,000. After each grantee was allocated the base amount, re-
maining funds were to be allocated equal to the percentage of the “total national
Indian client population” to be served by the grantee. A number of -tribes, for
example in the Billings area, were advised by the Bureau that $15,000 would be
the maximum grant, and as a result applied only for that amount. - :

Under the appropriations made by the BIA, we are informed that two' of ‘the
BIA areas of the country will each receive approximately 20 percent of the funds.
None of the other areas will receive more than 10 percent of the funds; and five
areas will each receive less than 5 percent of the funds. Among the areas receiving
limited funding are tribes in.the Great Plains and Southwest, areas where Con-
gresdsional studies and our own experience reveal tremendous-unmet child-welfare
needs.

The BIA’s distribution formula undermines the successful implementation of
the Act and the performance of Title II grants by Indian tribes and organizations
because it is based on a per capita basis and not on an assessment of ‘their relative
needs. The purpose of Title IT grants—to prevent the break-up of Indian families—
necessitates allocations based on an assessment of the needs of the-applicants.

We note that the Bureau’s budget request of $5.5 million for the Indian® Child
Welfare Act was the same for fiscal year 1981 as for ‘fiscal year -1980. These
amounts are inadequate to meet the urgent child and family-service mneeds- of
Indian communities and should be increased.

We would also like to point out that, in addition to authorizing direct appropria-
tions to the Department of the Interior, the Aet authorizes the Secretary of the
Interior to enter into agreements with the Secretary of Health and Human
Services to use funds appropriated to that' Department for the establishment and
operation of Indian child and family services both on and ‘off reservation. Imple-
mentation of this feature could provide additional funding to Indian tribes for
child and family service programs. Yet, tothe best of our knowledge, the Secretary
has not attempted to enter into such agreements nor has there been any effort
to request that the Congress expressly appropriate funds for the purpose-of:fuls
filling such an agreement. g

TITLE IV BOARDING SCHOOL STUDY

Progress already made possible by the Act in eliminating the unwarranted
placement of Indian children in adoption and foster care, throws into even sharper
relief the destruction of Indian family and community life caused by the federal
boarding school' and dormitory programs: More -than 20,000 Indian‘ children
(thousands as young as 5 to 10 years old) are placed 'in U.S. Bureau of Indian
Affairs’ boarding schools. Enrollment in BIA boarding schools and dormiitorie
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is not based necessarily on the educational needs of the children; it is chiefly a
means of providing substitute care. The standards for taking children from their
homes for boarding school placement are as vague and as arbitrarily applied as
are standards for foster-care placements.

In Title IV of the Indian Child Welfare Act Congress declared that ‘‘the absence
of locally convenient day schools may contribute to the breakup of Indian fami-
lies.” Congress directed the Secretary of the Interior to submit a report on the
feasibility of providing Indian -children with schools located near their homes
within two years from the date of the Act; that is, by November of this year. In
its report on the Indian Child Welfare Act, this Committee stated:

1t is the expectation of the committee that the Secretary of the Interior
or his representative will work directly with the staffs of the appropriate
Senate and House committees to determine the particulars of said plan and
its report form. :

In d1‘,he House, the report of the Committee on Interior and Insular Affairs,
stated:

The committee was informed of the devastating impact of the Federal
boarding school system on Indian family life and on Indian children, par-
ticularly those children in the elementary grades and considers that it is in
the best interests of Indian children that they be afforded the opportunity
to live at home while attending school. It is noted that more than -10,000
Navajo children in grades 1 to 8 are boarded.

The Title IV report is potentially one of the most significant parts of the Act.
Until Indian children are no longer forced to attend federal boarding schools, the
commitment made by Congress ‘“to promote the stability and security of Indian
tribes and families” will not be fulfilled. We urge the Committee to consider
holding oversight hearings on the boarding school situation:early in the next
Congress, after the report is received.

We would also like to point out that there are Indian children for whom there
are local day schools, but who are placed in boarding schools for so-called social
reasons. In making these placements, is the BIA following good child-welfare
practice as mandated by the Act that placement out of the family will only be a
last resort? On this aspect of the boarding school issue, there is no need to wait
for the Title IV boarding school study—and the Committee may want to investi-
gate immediately.

TECHNICAL AMENDMENTS

Since the enactment of the Child Welfare Act the Association has identified
provisions of the law which require technical amendments to eliminate conflicting
provisions, clarify ambiguities, and/or more clearly express Congressional intent.

For example, the Title I provisions regarding voluntary consents to foster care
placements or termination of parental rights do not expressly limit the application
of the provisions to state court proceedings, as we believe was clearly the intent of
Congress. Questions have been raised as to whether these provisions were intended
to apply to tribal court proceedings as well. All other Title I sections are made

applicable to state court proceedings only. We recommend a technical amendment .

that clarifies the provisions. :

In the section of the Act pertaining to involuntary placements, it is possible fo
a child-custody proceeding to be held on the 11th day after notice of the proceeding
is received by the Secretary of the Interior. However, the same section provides
that the Secretary shall have 15 days after receipt of notice to notify the parents,
Indian custodians, and the tribe of the proceeding. As the section is currently
drafted, a child-custody proceeding can be held in a state court prior to the
statutory date within which the Secretary must attempt to notify potential
parties. This anomaly, which obviously results from a drafting. error, should be
corrected. o

The need for other technical amendments exists. The Association would welcome
the opportunity to present to the Committee a list of these other amendments
early in the Ninety-Seventh Congress.

CONCLUSION

Ongoing Congressional interest and further oversight hearings can play-a vital
role in assuring successful implementation of the Indian Child Welfare Act.:

We hope this presentation of the Association’s views will be useful to the
Committee.
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Senator MercuEr. Is Patty Marks still here?

Patty, it is my impression that the Navajo Nation is interested
more, not in boarding schools, but in a program of schools close
enough to the family unit where the children are not removed from
the family for education purposes to a boarding school but remain in
the family home and go to school each day—close enough so that
they get on a bus and somehow get there and return home every
evening. Is that correct?

Ms. Marxks. Mr. Chairman, again I am speaking from my personal
knowledge because I have not recently discussed this in detail with
the tribe. But recalling the hearings that Mr. Taylor and I had when
we were on the staff for this bill, the Nation has never really taken a
%osition pro or con on boarding schools for the simple reason that the

avajo Nation is so large and situations are unique.

There will be intances, I would assume, not just on Navajo but on
other reservations, where boarding schools are a workable and ac-
ceptable alternative. However, Navajo is concerned with the lack of
availability of day schools.

So I guess my answer to your question is twofold: There may be
situations—and I use the word, “may”—where a boarding school is
acceptable to the local people, but in the majority of instances I
believe the position has always been as you have said—ifor locally
convenient day schools.

Sepator MELcHER. Is Anslem Roanhorse here also?

Would you return to the witness table? :

It is my understanding that part of your request for this study, if
we get on with it, is to identify the fact that for the Navajo Nation
they do not want to set up this program in conjunction with boarding
schools just to have boarding schools for social needs. Is that correct?

Mr. Roaxmorse. To reiterate what Patty Marks said, I think
there has to be a study, and then based on the study we need to de-
termine the best possible way of setting up the day schools.

Senator MELcHER. That 1s the point. The. Navajos are looking
more tg? the point of day schools rather than boarding schools. Is that
correct!

Mr. RoanuorsE. Yes, sir. I think the underlying thing is that the
Indian families should be kept together and every effort should be
made to prevent Indian family breakups.

However, there is also the point that we need to have some other
resources, and I think this is where we need. to consider the mixed
feelings as to what the benefits we can get from the Bureau:are, on
boarding schools. This is why there is a.need to do a study to de-
termine what alternatives we are able to take.

Senator MELCHER. It is my understanding from Chairman Mac-
Donald that it is the intent of the Navajo Nation, as much as is pos-
sible, to have the schools located close enough to the families so-that
the child remains part of the family unit every day.

Mr. RoaNmorse. Yes, sir. S

Senator MELcHER. Mr. Butler, we are picking up the pieces a little
out of order here, but could you tell us, on behalf of the Bureau, that

-the study will be coordinated with the tribe? We do not want the

study just te come in as a sterile object which then has to be reviewed
by the tribe. We prefer that the study be in cooperation with tribal
input during the study.
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Mr. BurLer. Mr. Chairman, I am not directly, personally involved
in that study. It is being conducted under the direction of Dr. Earl
Barlow, the Director of the Office of Indian Education.

Tt is my understanding, however, that the study is being conducted
under a contract with an Indian educational consulting firm in
Phoenix, and my area social worker in Phoenix was privileged to be
at one of their briefings in March in which it was my understanding
that they had just finished the study on the demographic data, that
the field work had actually not started at that point in time.

But certainly, in my personal judgment, it should be conducted in
full consultation with the tribe.

Senator MELcuER. The committee will send a letter -to Earl
Barlow and cite our interest. It will be a much better study if the
tribe is involved in it rather than the tribe reviewing it after the study
is completed.

Patty?

Ms. Marxs. I have one point of suggestion, Mr. Chairman. T have
spoken personally with a number of tribal social workers in the past
few weeks as we were preparing for this oversight, and T believe that
many of them—includ%ng myself—were unaware that this study is
taking place or is even being contracted out.

Perhaps one of the best ways of obtaining Indian input would be if
the Bureau, or some mechanism, would send notification in the form
of a press release—something that simple would do-—simply notifying
the tribes and the appropriate officicls that this is taking place and who
the contact person 1s if they have specific information which might be
acceptable and needed in this study.

Senator MeLcHER. It sounds to us, Patty, that mainly the study
will center.on the Navajos. Is that correct, Mr. Butler?

Mr. Burrer. Mr, Chairman, there is no question about this because
the Navajo Nation has roughly 50 percent of all of the Indian children
in boarding school care, that is, in boarding school care by the Bureau
of Indian Affairs, A large number of these—and the gentleman from
the Navajo can correct me if I am wrong—are in what are referred to
as 5-day boarding schools where the children do go home on weekends.
Is that correct?

Mr. RoanuorsE. Before I go to that question, I would also like to
say for the record that we were not aware of the study that is being
made in the Phoenix area or the contractor that has been agreed upon.

On this study, I think there are some schools that still exist on ‘the
Navajo Reservation that encompass not only the 5-day boarding

-schools, but the 9-month boarding school setup.

Senator MeLcHER. Getting back to your point, Patty, we would
encourage the Bureau to communicate with the tribes; however it can,
that the study has been contracted for, and that input from the tribes
is sought. Since at least half of the youngsters are from:the Navajo
Nation, obviously, a great part of this study will zero in on the Navajo,
but we would like to have the input, observations, and recommenda-
tions from other tribes as well. :

The act is fairly new, but what is your experience so far in working
in cases with the States and the tribes? Does it look like it is going to
work out? Are States and tribes going to cooperate with each other?
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Mr. Hirscu. I think so. I had an interesting experience which I
think is indicative of what is happening across the country with this
law. Shortly after it was enacted, I was invited by the South Dakota.
supreme court to address all of the justices of that supreme court plus
most of the other trial court judges from around South Dakota on what
thelaw does. . . .

At the outset of the couple of days that I spent with the judges in
South Dakota, there was a fair amount of hostility and lack of under-
standing about the law. But as time went on in that meeting, the
chief justice of the supreme court of South Dakota expressed his very
strong support for the law, and all the other judges fell in line. The
attorney general’s office there, which had originally been contemplat-
ing some kind of constitutional challenge to the law, has apparently
dropped any thought of pursuing that approach. o )

That has been my experience across the country—an initial period
of trying to understand what the Congress was doing and why, and
then an approach which is basically one of cooperation with the tribes.
Pretty much, the law has been working; it has been working well;
the tribes have been pleased with it; the States have been working
with it; and I do not think that there has been any major problems.

There have been a couple of court challenges to different aspects of
the law. In each case, the law has sucessfully withstood those chal-
lenges. I think that will be the trend as time goes on.

Senator MeLcHER. Thank you very muech; I am glad to hear that.

Thank you, Steve and Patty, for your testimony.

We have a number of witnesses who do not seem to be here. Ido
not see Mickey Old CoyoteiiNo'r do I see David Rudolph or Donna

ing. Oh, they are here; they just came 1n.
LO%I:)%MO you p{ease approachythe witness table now? I am under &
time constraint which I cannot avoid. I want to complete my remarks
novTV;,stimony from the Crow Indian. Tribe representatives who are
not here will be made a part of the record when it is submitted, with-
objection. )
OuFThg following letter and memorandum were subsequently received.]
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C‘row Tribal Court

P.O. Box 48% Crow Agency, Montana 59022 Phone 406-638-2630
638-2996
July 8, 1980
qEC’N JUL 141980

Senator John Melcher .

Select Committee on Indian Affairs
United States Senator

Washington, D.C. 20510

ATTENTION: Pete Taylor
Dear Mr. Taylor

As Director of the On-Going-Child Welfare Program I am writing
to you on behalf of the Crow Tribe to express my concern regarding
the handling of Title II funds by the Bureau of Indian Affairs.

I want you to know that the Crow Tribe like other Indian Tribes
viewed the enactment of the: Indian Child Welfare Act as critical
legislation and it was.prepared to carry on a child welfare program
under Title II. Incidently, 'since the enactment of the Indian Child

“"Welfare Act the Crow Tribal Court has handled a numpber:of child cus-
tody proceedings recently however, the Crow Tribe have not been noti-
fied of token funding under Tltle IT of this same act.

I certainly do not want to intimidate that the Crow Tribe reject
or 'is any way ungrazteful for the approximately $16,000.00 it is to
receive however, I am concerned about . the procedure utilized by:the
Bureau of Indian Affairs and the continuing difficulties in contract-
ing such a small program. In handling the funding of various Tribes
here in the Billings. Area the Bureau of Indian Affairs lead. all of
us to believe that we should take time and effort in preparing pro-
posals and submitting same for funding. The Bureau .did say that alk
Trikes would probably receive no .leéss -then ‘the. minimum which was: .
approximately 15 to 16 thousand however, the proposal submitted pased
upon merit after proper evaluation could' definitely: receive more.:.:
It is a sad commentary to note that the B.I.A. put Tribes through
time and effort regarding preparation of proposals opted for the
easy way out in funding ‘Indian Tribes the minimum.

Of course, we realize that the money situation is tight however.
we at Crow raise the question whether or not the understanding as
handled by the B.I.A. will do anyone any good. .I.am sure the Bureau
will make the argument that this was the most equitable and fair way
(i.e. funding each Tribe just a little) but this certainly would be
questionable furthermore, we at Crow were never asked how the funds
should be distributed and therefore, could not offer our input.

We have requested a meeting with the proper officials here at
the Billings Area Office however, in the hopes that this will not
happen again. Also, we would appreclate your g
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CROW TRIBAL COUNCIL

QFFICE OF THE SECRETARY
CROW AGENCY, MONTANA 59022

June 19, 1980

e FOREST HORN, Chairman
~ ANDREW BIRDINGROUND, Vice Chairman®
THEODORE (Ted) HOGAN, Secretary
RONALD LITTLE LIGHT, Vice Sacretary
PHONE: Area Code (406) 638-. ext.,

Crow Country

MEMORANDUM

TO: AREA DIRECTOR, BILLINGS, MONTANA
FROM::© TRIBAL CHAIRMAN, CROW TRIBE ,Z//%’

‘SUBJECT: CHILD WELFARE ACT FUNDING FY 81

We have recieved notification that we have been funded
.$16,.730.00. for out¥ proposal of $77,946,00. It:is our feeling
that token funding of this program is grossly 1nadequate and
does not recognize nor address our problems. ’

Therefore, we request a.one.day meeting:.this month!with
the BIA Staff from whatever level necessary to provide answers
and.- funding during the course of the meeting. KR

Those recommended for attendance are: Raymond Butler from
the Community- Sexrvices Central Office Washington,::D.C.,:the
Directors of each On-Going. Child Welfare Program of each tribe
in Montana; Tom Whiteford, Director, Montana.Inter-tribal Pollcy
Board, Merle Lucas, Director, Montana Indian Service Division; :and
Representative form Senator Melcher's office, The 'Chief judges
from ‘eacn of the Reservations, and any other official that well
be beneficial. -

Please, advise as to when this meeting can take place.
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Senator MeLcHER. Any other comments can be made part of the
record also, by anyone wishing to submit them in writing. The hearing
record will remain open for 10 days.

Our next witnesses are David Rudolph and Donna Loring. David,
please proceed. -

STATEMENT OF DAVID RUDOLPH, ADMINISTRATIVE ASSISTANT,
CENTRAL MAINE INDIAN ASSOCIATION, PRINCETON, MAINE,
AND DONNA M. LORING, EXECUTIVE DIRECTOR

Mr. Ruporpa. Good morning, Mr. Chairman.

Donna Loring is the executive director of the Central Maine Indian
Association, and she has our statement.

Senator MELcHER. Ms. Loring?

I have a time constraint; it is afternoon now; I should have left
here about 10 minutes ago. Do you have a really short statement?

Ms. Lorina. It is not really that short.

_ Mr. Rupovrn. Briefly, the statement that we were.going to present
1s quite a lengthy statement with several additions to it. But we have
tried to abbreviate it into a two page presentation, if that will be
all right, sir.

Senator MELcHER. Certainly; that will be fine.

Ms. Loring. I am Donna Loring, and T am a Penobscot and the
executive director of the Central Maine Indian Association. The
purpose of my presence is to express concern-about the ‘way the
Bureau of Indian Affairs is handling the Indian Child Welfare Act
title IT grants program. As I am limited as to my time, I wish to express
my feelings by showing a few examples of the Bureau’s madequate
handling of this situation.

I feel the Bureau was not prepared to handle a grant application
program. They were not prepared to give us a receipt when we de-
livered our application to the central office of the Bureau in Arlington,
Va. They discussed, in our presence, the review process and made
some off-the-cuff decisions.

I feel the Bureau did not follow its own regulations. They did not
have apfplication kits available; they did not provide technical assist-
ance before turning us down; they required of us community support
letters in violation of section 23.25(b(3): and they certainly violated
section 23.27(c) (1) in the development of their funding formula.

This was not proportionately equitable for off-reservation native
American programs which got only 26 percent of the funds while
trying to serve 65 percent of the native American people. Thus the
$15,000 was not in any sense an effective program funding level. At the
same time, we were turned down because we applied for $93,000 as
advised to do so by a high ranking Bureau official.

I feel that the Bureau’s review was not adequately performed.

Our program application was severely criticized because it re-
sembled, too closely, our current continuing research and demonstration
grant from the Administration for Public Services. We were hoping to
continue our demonstration efforts chiefly.

Our goals were not those of the act—prevention and outreach—
yet 65 percent of the activities related to those efforts. Other efforts
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included in our application were code development, foster home licensing
efforts, and so on. ' _ '

Our appeal material was not reviewed during that procedure. Again,
only our 1nitial application seems to have been criticized.

I could go on, but Central Maine Indian Association’s administrative
assistant, David Rudolph, has prepared extensive and more detailed
comments which you can read. !

Briefly, I would like to make a few recommendations: That the
Bureau be required to follow its own regulations; propose an appro-
priate funding formula which will support effective programs, available
on a competitive basis; and establish appropriate program announce-
ments, application kits, review criteria, and technical assistance
procedures. , ' : o

If you have any other questions, especially relating to details of our
problems, Mr. Rudolph and I will be happy to answer them.

We had planned to hand deliver some testimony from Mr. Wayne
Newell, but we did not quite make connections, so we do not have that
testimony. _ ] f )

Senator MeLcuER. We have this material submitted by you. With-
out objection, it will be included in the record at the end of your
testimony.

I thinlgryou both came in during the last few minutes. We have been
going over these same pertinent points that you have made. We have
been going over them with the Bureau, and we hope that your recom-
mendations, which have been pretty much the recommendations that
we have been trying to stress with the Bureau, will be carried out from
now on. Granted, they had a very short period of time to get this in
motion. We are not completely satisfied with their efforts so far; nor
are they. So I think we are all talking the same language. ‘

The Bureau is requesting $150,000 in the budget this year to estab-
lish two new courts in' Maine. : )

Mr. Rupovrra. Is that child welfare courts, or 1s that just general
tribal courts? ) )

Senator MeLcHER. They are tribal courts to handle child welfare.

Mr. Ruvowvps: Yes; but-as far as I know, 1 the propositions for
those—I have been following the Federal Register—they did not have
any child welfare aspects in those tribal courts at the .time. Now,
whether they are adding them or not I do not know.

Of course, we represent off-reservation Indians. ;

Senator MeLcHER. We can only go on their testimony, and that is,
that part of their justification is the Indian Child Welfare Act, as part
of their testimony for the justification of the two new courts. It in-
volves a total of 14 new courts, 2 of which are in Maine.

Mr. Rupores. I see. . ‘

We are not under their jurisdiction, unfortunately. We are an
‘off-reservation entity, so that does not benefit the people who live off
reservation primarily. : i

Senator 1\/,1[)ELCHER3T Wait a minute; let us get clear on that. Are

ou representing the Penobscot? . .
yMr. }IR),UDOLPH.gDOIlna is a Penobscot. The Central' Maine ‘Indian
Association represents off-reservation native Americans in the southern
15 counties of Maihe.

Senator MELCHER. I see.
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Mr. Ruporrh. Essentially, that will not affect us. And as we have
analyzed our study under the research and demonstration program,
the interesting factor is that the State intervenes in cases on a 4-to-1
ratio, off to on reservation native American families. This is of great
concern to us since they are more accessible to the State and do not
have all of the supports that the tribal situation can offer on the reserva-

tion. Our population is more easily affected and does not have the
supports.

Senator MercuEr. We will try to cooperate with you. That does
seem to be very much a problem that will not be addressed by these
two new courts. We will try to cooperate with you and see whether
we can work out something that fits within the budget requests that
will be of help to you in this coming fiscal year.

Mr. Ruporru. We will be very happy to keep in touch with you sir.

Senator Merorgr. All right. Thank you very much.

[The prepared statement follows:]

CENTRAL MAINE INDIAN AssocratioN INc.,
' Orono, Maine, June 30, 1980.
Re Testimony before Oversight Hearings on the Indian Child Welfare Act.
Senator JouN MzeLcHER, Chairman,
Select Committee on Indian Affairs,
Washington, D.C.

GenTLEMEN: I am Donna Loring and I am a Penobscot and the Executi

A ) ! : utive

Director of Central Maine Indian Association. The purpose of my presence is to

express concern about the way the Bureau of Indian Affairs is handling the Indian

S?Sl}!ldt Welfare Act leic}e IIb Grﬁnts program. As I am limited as to my. time I
;0 express my feelings by showing a few examples of th ’s i

handling of this situation. 8 ples of the Bureaw’s madequate

I feel the Bureau was not prepared to handle a grant application program. They
were not prepared to give us a receipt when we delivered our application to the
Central Office of the Bureau in Arlington, Virginia. They discussed, in our pres-
enfef, 1;}11e13J I{e\;zl'.ew progggs ar;t} rﬁade some off-the-cuff decisions..

_ 1 feel the Bureau did not follow its own regulations. They did not have applica-
itrll(;nulglgsoa{vallzglggzgi)iéi ;I‘}}I(?K did not provide technical assistance beforglzurn-
18 UuS n—23. . They required of nuni i
Viclation of 23.85(b) (3 y req us community support letters in

'!‘hey certainly violated 23.27 (c).( 1) in the development of their funding formula.
This was not proportionately equitable for off-reservation Native American pro-
g}l;ams which got only 26 percent of the funds while trying to serve 65 percent:of
the Native American People. Thus, the $15,000, was not in any sense an effective
program funding level.. At the same time we were turned down because we-applied
for $93,000 as advised to do so by a high ranking Bureau official.

I feel that the Bureau’s review was not adequately performed.

Our program application was severely criticized because it resembled too elosely
our current continuing research and demonstration grant from Administration
g%rieff;bhc Services. We were hoping to continue our demonstration: -efforts,

Our.goals were not those of the ACT— i ’

not prevention and outreach’”—yet 6
percent .of the activities related to those efforts. Other efforts included }171? ou?‘
apgléiazlon v&iere (;od:e ldeveloplzlent, foster home licensing efforts, ete.

ur appeal material was not reviewed during that proeedure. Onl initi

application seems to have been again criticized.g P re- Only our initial
b I could go on, but Central Maine Indian Association’s Administrative Assistant,

avid Rudolph, has prepared extensive and more detailed comments which you
ca1]13 read. I
-~ Briefly I would like to make a few recommendations. That the Bureau be
required to follow its own regulations; propose an appropriate funding formula
which will support effective programs, available on a competitive basis; and

establish gpprop{'iate program announcements, application kits, review eriteria
and technical assistance procedures. '
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If you have other questions, especially relating to details of our problems, Mr.
Rudolph and I will be happy to answer them.

We also are hand delivering testimony of a similar nature on behalf of Wayne
Newell, Director of Health and Social Services of the Indian Township Reserva-
tion of the Passamaquoddy Tribe.

Thank you for your time and your concern.

PrEpARED STATEMENT OF DoNNA M. LORING OF THE CENTRAL MAaINE INDIAN
AssociatioN Inc., Preparep By Davip L. RUDOLPH, ADMINISTRATIVE
ASSISTANT

Gentlemen: It is with coneern that I, Donna Loring, a Penobscot and Executive
Director of Central Msine Indian Association, come here today. Concern that
has become alarm as I hear other testimony and recall our experiences in regard
to problems around the administration of the Indian Child Welfare Act by the
Bureau of Indian Affairs. v ‘ B

To put it bluntly, Central Main Indian Association -staff, who have been in-
volved in the development of this Act and the development of the regulations,
and who have been involved in the operation of a child and family support re-
search and demonstration program for the past two and-a half years, have had
nothing but problems with their attempt to secure a continuing program grant
under the Indian Child Welfare Act. I emphasize continuing for reasons which
will be apparent later. }

As you can see, we have been involved in the Indian Child Welfare Act right
from the start. In fact our planner, who doubles as our legislative and adminis-
trative agency “watch dog,”’ has had to spend innumerable hours preparing
comments regarding to the regulations. He has had to point out on three occas-
sions  where off-reservation Native American organizations were virtually being
cut out of access to these funds as authorized under Title II, Sec. 202 of the Act.

Definitions were incomplete in regard to this population until we checked with
legislative committee staff to secure an interpretation of the Legislative intent.

Formula for the distribution of funds in the regulations still are weighted to
federally recognized tribes in that ‘‘actual or estimated Indian child placements
outside the home” based on data from tribal and publie court records, etec. are
to be counted. (23.25(a)(1))

Our study shows that over the two and a half years of our continuing grant,
Maine's Human Services system intervened in Indian families on a ratio of 4-1,
off- to op-reservation Indian families. But, upon examining the public records,
department records, only 19 of the 34 records reviewed clearly identified the
family or the child as Native American.

But let me pass on to our grant application problems. Again, right from the
start we had troubles. We feel that the Bureau was not, or at best ill, prepared to
handle a grant program; did not follow its own regulations in a seemingly arbitrary
manner; and mishandled the review process.

The following “‘events’ illustrate the grounds of these feelings:

Our Planner was unable to secure from the ‘‘nearest’” Bureau office—the
Tastern Regional Office here in D.C., or from the Central Office application
kits which were supposed to exist per the regulations, 23.23, and as referred to
in the Program Announcement—Federal Register, 4 December 1979, page
69732. It was agreed we could use our Administration for Native Americans
format.

Our Planner was unable to determine from the Program Announcement,
cited above, the program priorities which would bave precedence for this
grant eycle. ) .

Having read and re-read the Grant Fund Distribution Formula, our Plan-
ner, in desperation, called the Bureau with questions regarding it. He was
told by a ranking official that the formula should be interpreted in such-and
such a fashion. The final figure jointly agreed to totalled $95,000.

Regardless, he forged ahead and prepared what we all thought was an appro-
priate application. -

Then came the delivery of the Grant package. Not knowing how many packages
we had to deliver, our Planner and I hand delivered 15 copies to the .Bureau’s
office in Arlington on the morning of 15 January 1980 for the deadline of 18 Jan-
-uary. Also, we were told by the Eastern Regional Office to deliver these to.the
Central office. '
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We were asked to leave only five (5) copies, and when we asked for a receipt the
reaction was “For What?”’ This constitutes another violation of their own regula~
tions—23.29(b) (1).

Not knowing the make-up of the reviewing team for the Eastern -Area
applications we indicated we were going to drop some copies off to various H.E.W.
personnel. We were told that those we named-—our Administration for:Public
Assistance research and demonstration project officer and our Indian Child Welfare
Act contact in Administration for Native Americans, would be reviewing grant
applications. It was decided, off-the-cuff, to have reservation personnel review
off-reservation applications and vice-versa. )

The review was promptly done, but!! The reviewer’s comments indicated:

Our program needed to be “recast to reflect current goals and objectives’”
under Title IT for a “strong concentration on prevention and outreach.” 65
percent of our activities planned pertained thereto, and the balance targeted
code development, preparation of Native American. homes for licensing as
foster homes, foster home parent training, staff training, ete. I

Our travel allowances were not appropriate. Under our secured research
and demonstration grant, yes; but not-under this grant action. How were we
to know that? We have witnessed constant travel.to the Bureau on the part of
nearby tribal staffs for training, board staffs for introduction to Board respon-
sibilities, ete. Again, how were we to know? Certainly there were no program
guidelines in the Program Announcement.

From the review comments we feel we definitely were prejudicially reviewed
by someone who had a thorough knowledge of our A.P.S. research and demon-
stration grant, but did not know of our continuing problems.

The commentor evidenced a lack of understanding of the Bureau’s.own
regulations: ‘“There was not sufficient evidence of support from .the com-
munity,” ete. However, Regulation 23.25(b)(3) :seems to exempt. an.off-
reservation Indian organization from ‘‘the demonstrated ability has operated
and continues to operate an Indian child welfare or family assistance program.’’
We also feel that statement should have given Central Maine..Indian
Association somewhat of an edge over other programs which had mever
dealt with such problems. B

Finally, in violation of another regulation 23.29,.(b)(2-4), and our request,
the Bureau did not offer technical assistance to clear up any application gaffs
before the final review and issuance of denial of the grant. In fact we feel they
did not earry out their three level review process (23.29, 23.31, 23.33). But we
don’t find that appropriate either as it is too long a process. g

Needless to say, we appealed. In that appeal our Planner addressed application
deficiencies mentioned, pared down the budget request, etc. In other words, we
accepted the comments as technical assistance. What happened? From a review
of the comments on our appeal we feel the reviewer did not review. the materials
submitted, but instead picked more severely, and. incorrectly, .at. our initial
application.

More woes could be recounted, but I would like to proceed to what we. feel

should be done to correct this situation for another go-around:

We feel the funding formula is a mockery of even common sense and cer-
tainly of the Bureau’s own regulations that “insofar as possible all approved
applicants (will) receive a proportionately equitable share sufficient to fund
an effective program.” (23.27(c)(1)). (Emphases ours.)

Twenty-six percent of the funding was given to. off-reservation Native
American agencies and is not proportionately equitable since 65 percent of
all Native Americans live off-reservation according to A.N.A.

Fifteen thousand dollar grants cannot be termed sufficient for an effective
program, L

We do wish to inform the Committee that we have considered proceeding with
an injunction to stop the entire funding until these problems could be addressed.
We have deferred on that for the present.

We do have some recommendations. Let us describe them:

1. If the funds have not been given out yet, we ask this committee. to freeze
them until the Bureau can appropriately distribute them. Otherwise, for the next
program year the grants should not be give-away, “be.all things to all people,”
types, but a competitive grant application approach for the establishment of
effective programs with a base of at least $60,000. This should include demonstra-
tion funds at 80 percent, planning funds at 15 percent, and research funds at.5
percent. Also, this year’s grant programs ought not be counted as part of a. “con-
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tinuing”’ base and that that base should grandfather programs operative prior to
1979-1980.

2. If, as we hear there may be, there is an-attempt by the Bureau to merge
other social service funding sources with the Indian Child Welfare Act program
resources, we wish to go on record— o .

Opposing such 2 move as we feel the Bureau has an obligation to increase
the proportion of funding to off-reservation Native ‘Americans, now only
26 percent, to at least 65 percent of the Indian Child Welfare Act related
funds.

Opposing such a move as we feel the Bureau has a very poor record of
advoeacy for Native Americans in general, and probably will have less of a
commitment to off-reservation Native Americans as they have never had to
deal with any entities except federally recognized tribes.

3. Mandate that the Bureau follow its own regulations.

We wish to acknowledge that the Bureau— .

Was under the gun time-wise as to the drafting of regulations and the
start-up as set by Congress. However, there were internal delays and we see
in the regulations many areas of delay—the three tier review—and experienced
them——the review of our appeal was to have been in our hands in April; we
heard in May another violation of their own regulations. .

Had no experience with competitive grant processes -or -off-reservation
entities. However, we recommended in writing that they get in touch with
agencies in HLE.W. - A.P.8. or A.N.A,, and use their procedures. Certainly
the poor program announcement and the lack of the availability of application
packets indicates the Bureau did little to prepare adequately. -

Had proplems securing from O.M.B. an approval of its funding formula;
this the Bureau staff indicated was mostly a time delay. "We know O.M.B. is
famous for that and they should be criticized severely. However, if this
funding formula is an example of what the Bureau was giving O.M.B., we
can understand O.M.B.s reluctance to approve it, especially since it is
virtually a give-away of $5.5 millions which will in no way improve the tragic
conditions cited in the ACT. We feel this Committee should view this with
alarm especially now because of the demand for fiscal accountability.

Needless to say, there is more on my mind, but time does not permit. I.do thank
the Committee for allowing Central Maine Indian Association to represent that
one-quarter of the grantees—the off-reservation Native American grantees, but
feel sad to have to speak for 65 percent of all Native Americans. We humbly
request that the above cited problems be addressed. quickly to prevent. another
tragedy for our People. ‘

Thank you.

Attachments.
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69732 Federal Register / Vol. 44, No. 234 / Tuesday, December 4, 1970 / Notices
—

proposing that the color additive
reguiations be amended to provide for
the sefe use of grupe color extract in
food and drugs exempt from
certification.

The environmental impact anatysis
report and other relevant material have
been reviewed, and it has been
determined that the proposed use of the
agditive will not bave a significant
environmental impact. Copies of the
environmental impact analysis report
may be seen in the office of the Hearing
Clerk (HFA-305), Pood and Drug
Administration, Rm. 4-85, 5600 Fishers
Lane, Rockville, MD 20857, between §
am. and 4 p.m., Monday (hrough Friday.

Dated: November 28, 1070,

Sanford A. Miller,

Dirsctor, Bureau of Foods,

[FR Doc. 79-30008 Filad 13-3-75; 43 arm)
BILLING CODE 4170303

Public Health Service

Home Health Services; Delegations o
Authority

Notice is hereby given that there have
been made the following delegation and
redelegations of authority regarding
home health services under section 338
of the Public Health Service Act (42
U.8.C, 255}, as amended: B

1. Delegation by the Secretary of
Health, Education, and Welfare to the
Assistant Secretary for Health, with
awhority to redelegate, of all the
authorities, exciuding the authority to
issue regulations, vested n the
Secretary under section 338 of the Public
Health Service Act, as emended.

2. Redelegation by the Asslstant
Secretary for Health to the
Administrator, Health Services
Administration, with authority to
redelegate, of all the authorities
delegated by the Secretary to the
Assistant Secretary for Health under
section 339 of the Public Health Sarvice
Acl ag amended

e

agencies; and {c} to di the

the total national Indian

traming o1 professional and
paraproiessional personnel to provide
home health services, as defined in
saction 1882(m) of the Social Security
Act.

4. Redelegation by the Administrator,
Health Services Administration, to the
Director, Bureau of Community Health
Services, Hesith Services
Adminisiration, with authority to
redelegate, of all the authorities
delegated by the Assistant Secretary for
Health to the Adwunistrator, Health
Services Administration; under section
338 of the Public Health Service Act, &3
amended, ding the

client population figure will be based
upon the best information available
from the U.8. Bureau of the Census and
the Bureau of Indian Affairs, and other
identifiable statistical resvurces.

If the grant epplicent has requested
iens grant funds than would be providei
under the above formula the approved
nppllcanl w:ll be funded ?]: the leval

in the appli

Focrest J. umm,

Assistant Sezretary, indian Affairs.
November 27, 1879,

¥R Doc. 737339 Filed 12-3-7%. 845 amj
BULING CODE 4310-02-M

specifically delegated to the Regional
Health Admunistrators.

The above delegation and
redelegations were effective on
November 13, 1979,

Dated: November 26, 1679.

Frederick M. Boban,
Assistant Secrelary for Manogement and

FR Doc. 78-37251 Plled 52-3-7%; 845 am]
WAL CODE 4110-84-4

DEPARTMENT OF THE INTERIOR
Bureau of Indian AHairs

indian Child Welfare Act; Grant Fund
Distribution Formula

This notice is published In exercise of
authority delegated by the Secretary of
the interior to the Assistant Secretary,
Indian Affairs by 208 DM 8.

Tiile If cf the Indian Chﬂd Welfare
Act of 1978 4 f

Indian Child Welfare Act; Titie H Grant
Apptications

This notice is published in excercise
of authority delegaled by the Secretary
of the mnterior to the Assistant
Secretary, Indian Affairs by 208 DM 9.

Title IT of the indian Child Welfure
Act of 1978 autharizes the Secretary of
the intertor to make grants to Indian
tribes and Indian organizations for
establishment end operalion of Indian
child and family service programs.

The initial period for submitting grant
applications 1s effective this date and
will end January 18, 1980. Additional
periods for submission of grant
applications will be annvunced at a
tater date if funds remain svailable ufier
the first grant application penod. in this
regard it is necessary thui specific
timefrumes be established for
submission of applications so that all
approved applicants can receive a
propanuonately equitable share of

the Interior to make grams to mdran
lnbe; and Indien

le grant funds.
Apphcdlmn materials and reialed

may be obtained frum

and of lndi an
child and family service programe.
1n order to ensure nspfar as possible
that all approved applicants receive a
proportionately equitable share of
available grant funds the distribution of
these funde will be nccomp!ished in

Bureuu of Indlan Alfaire offices nenrest

the applicant, Applications for this

initial application period will be

accepted in anticipation of appropristed D
funds tor Title Il purposes. All grant A
application approvals will be subject MQL

bythe A
Health Services Ad.mimstratmn, to the
Regional Health A Public

with the following formuia:
Ench grant npplxcnnt appmved under the

Health Service Regional Offices, wif
authority to redelegste, of authority

national or multiregional fn scope,
public and nonprofit private entiti
withir: their reapective reglons (a) to
meet the initial costs of establishing and
operating home health sgenciea and to
expand the services available through
existing agencies; (b) to mest the cost of
compensating professional and
peraprofessionai personnel during the

expansion of service of existing

~

oMy~ /1-0662(3 /w a J%\;MQK{ fému‘/@;(f:« of seedd Jes

5

initial operation of such agencies az\tixe 65 (&} abave is accomplished forall
)

5 CFR 23 ranking and

g;relatad crnem es(abh-hed by the

ureau of Indian Affairs will receive {a)
a'hase amount equal to .2% of total grant
ds available, or $15.000 whichever is
eater. {b) The maximum smount of
grant award cennot exceed an

. ility of funds. & g
Forrest I. Gerard, .
Assistant Secretory, indian Affairs. 0 !t
[PR Dov. 70-97120 Feled 12-3-70: 45wt [}

INLLING CODE 4310-02-M

Cabazon Band of Mission Indians,

California; Ordinance Regulating and

Taxing the Introduction and
of

additional amount equal to the product
restlting when the clientele
percentage of the total national indian
client population to be served by the
grant applicant is multiplied by the 1otal
amount of grant funds remaining efter

roved grant applicants. In this

This Notice is published in
accordance with autherity delegated by
the Secrelary of the Interior to the

Assistant Secretary—indian Aflairs by
DM 8, and in accordance with the
ct of August 15, 1953, Pub. L. 277, 83ed

A= CWJL U&Qgﬂl\ (tm Conik Gukcon vhoe Ne
ey ‘
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United States Department of the Interior’

BUREAU OF 'INDIAN AFFAIRS
WASHINGTON, D.C. 20245

IN REPLY REFER TO:

/—~15-&90

THIS IS TO VERIFY THE FIVE (5) COPIES OE THE MAINE INDIAN
FAMILY SUPPORT SYSTEM FOR INDIAN CHILD WELFARE TITLE II
CRANTS WERE SUBMITTED TO THE BIA SOCIAL SERVICES OFFICE

(CENTRAL OFFICE) ON 15 JANUARY 1980. DEADLINE FOR
SUBMISSION OF ‘GRANT PROFOSALS IS 18 JANUARY 1980.

1l M
Dsocm p il i,
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United States Department of the Intefior

BUREAU OF INDIAN AFFAIRS
EASTERN AREA OFFICE
1951 Constitution Avenue NW,
‘Washington, D.C. 20245

RECEIVED 2B 2 51980
HERERT

Donna Loring, President

Central Maine Indian Assoclation, Inc.
95 Main Street

Orono, Maine 04473

Dear Ms. Loring:

We regret to irform-you that your grant application for funding under
Title II of the Indian Child Welfare Act, entitled "Maine Indian Family
Support System”, has been disapproved.

Attached you will find the review comments which were the primary basis
for our decision concerming your grant. Please review the comments and
the questions concerning your -application-for future reference. Our staff
will be available to answer any questions you may have. This does not
prevent you from submitting an application during subsequent grant
application periods.

You do have a right to appeal this decision (refer to 25 CFR 23, Subpart F
for further information).

Sincerely, i;7 .

Harry Rainbolt -
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It is the consensus of the application review panel that the grant
proposal submitted by the Central Maine Indian Association does not meet
the minimum standards for funding as imposed by Title II of the Indian
Child Welfare Act. In rendering its decision, the panel identifled the
following -areas of concern:

1. Strictly speaking, the grant application submitted to the Bureau
of Indian Affairs is not an up~to—date assessment of conditions in the
proposed service area; essentially, therefore, the reviewers were asked
to assume that all data and documentatiom in the application package
remained pertinent to the current situation. Apparently, the proposal
was prepared some time ago for submission to the Department of Health,
Bducation, and Welfare,and successfully competed in that agency for
Title XX funding.

2. Certain items in the application, such as the research component
and allowances for staff travel to Albuquerque, were. justifiable ’in the
original Title XX Research and Demonstration applicatiomn, but have_ no
revelance to the activity presently being proposed. for funding under Title
I1 of the Indian Child Welfare Act.

3. There was not sufficient evidence of support from the community,
public agencles or other local service providers.

4. The proposél'does uot’adequately discuss the extent to.which the
program duplicates existing services.

5, The program is somewhat weak in regard to staff qualifications.

The review panel noted that the general attitudes and philosophy
conveyed in the.writing. of.this proposal are: commendable. -Also -acknowledged
was the Association’s good record as a provider of servicess It-is the
panel's recommendation that this proposal be recast to reflect current
goals and objectives that are specific to Title II of the Indian Child
Welfare Act, and that:the proposed budget be altered accordingly. A
strong concentration on prevention and outreach. is.suggested.:



136 137

Page 2
Louise Zokan

Central dt/(m'm: Ondian Hssociation The.

CENTRAL OFFICE HOOFEICE : ] . ) .
95 Main Street -"5|5H('tj(\)'::§'2:<:i:‘; vt i 1.. Current assessment of conditions: -Apparently the reader is under the

Orono, Maine 04473 Portland, MmAr;(; 0:("" S impression things have changed in the proposed service area. Our

(207) 866-5587 / 5588 (207) 7751872 Aot feeling and experience .is -that this is not strictly so, Officially

no changes have'taken place; in -only a few isolated ‘instances, and
] only since we filed our application, have our cutreach specialists
been called upon to impact cases involving Native American Child
Welfare cases. Research was carefully cited showing that most state
personnel attitudes are unfavorable in that they feel there is .no
cultural difference - "we treat all our clients the same” ~ between
Indians and non-Indians; that there is no need to understand those
March 5, 1980 y differences. In fact, only 5 percent of the respondents seemed eager
to understand, to learn about differences, or to work with Native
Americans., Also, 0 percent suggested in-house hiring of Native
Americans to state program., This amounts to a prejudiced reading.

Reply to: Orono

Louise Zokan, Director

Indian Child Welfare Act Program . : 2. Research and Travel items in the application seemed.to have weighed
Bureau of Indian Affairs : heavily against the application and had no "relevance to the activity
Division of Social Services being proposed for funding"” - the need for a "strong concentration on
1951 Constitution Avenue, N.W. . prevention and outreach." In point of fact:

Washington, DC 20245
# whatever research was proposed was basically to stem from

Dear Louise: the evaluative process and comprised less than 3.7 percent
of the program time. Our feeling is that any grant applica-
According to our right to appeal the decision of the Bureau to not fund tion which does not address evaluation/accountability in
our application, 25 CFR 23, Subpart F, we do now make that appeal. some way is truly not worth considering.
Several of our reasons have to do with various aspects of the regulatory H e conference travel - "to Albuquerque” - amounted to a total
language (lack of clarity), program annmouncements, application review, etc. | of $3,000; an item which, upon conmsultation, could have been
i deleted. It was included as there were no specific program
e In the first place, the funding formula was variously interpreted £ guidelines in the program annoucement.
by Bureau persomnel. On two occasions Ray Butler variously:inters : s : :
preted to others in my hearing, :and ‘to me personally, ‘what would . : Should the reader have adequately read the proposal he/she would have seen
constitute base.funding to: provide an adequate program: very clearly ‘that-all the :Goals and Objectives spoke to prevention and out-

N reach. In point of fact: .
To~the Penobscot planners the figure given was $165,000+; .

« To me, two weeks prior to our filing our application, and in ® the program annoucement did not specify .a program priority.
direct response to my asking for.an interpretation of the formula (See attached).
announcement,r} he stated it would be $80,000 plus the .2 percent- i . . L . ;
or $15,000, whichever is greater for an $95,000 sum. Now I am ¢ program methods 2, 3, 4, 6 & 7 (leaving only 1,A5' & 8), accounting
told that actually the project budget should not have exceeded ; for 89.2 percent of the programmatic time, speak to prevention and
$15,000 plus the .2 percent or $15,000 for a maximum of $30,000. ; outreach. (See other comments under 4).
Now you may understand why we put in for what we felt is an 5
adequate program level of $95,000+. We suggest 100 pr@rams @ Again a prejudiced, or at best poor, reading.

$52,000 would be a more appropriate level of funding. . o .
3. Support of the Community: We wish to apologize for the lack in this

We even requested, in our cover letter, communications from your office area, but feel it is not a significant cause for disapproval. We did
if there were any questions which would influence "approval" or "dis- : -+ ‘file-constituent and-legislative letters of support. :We had asked
approval." This was not dome. several agencies for letters of support, also. These responses were
not delivered obviously. In two cases agency representatives. asked
® Application review and program announcement problems can best be passed the ball on to another person. In one of these cases the
addressed by our responding to the issues cited in the letter of person responsible has been hampered in any communications with us
Harry Rainbolt's, February 15, 1980. due to orders from the State Attornmey Genmeral's office to hold all

efforts until the Land Claims case is settled. -In another.case ~-
letters were asked and have been delayed. We are making every effort
to correct this. We do have one question:

#%% How many letters of support constitute community support?
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4. Duplication of Services: No direct discussion was made. However, the
implications that can be gained from the case management guide (Three
Phased Process, 4.3.3) indicates every attempt is to be made to
utilize existing services.. (See also point'1l. above). Attached is
our APPLICATION NARRATIVE AMENDMENT dealing with this subject: preven—
tion and outreach. (See attached).

5. Staff Qualifications: Central Maine Indian Association has made every
effort to secure as gutreach specialists, the area in. which we: seem to
be weakest as.far as qualifications are concerned; Native Americans.

First, .the reason for doing so is-obvious: we need.a Native American:

® who may know something about the "system" having used it
him/herself.

e  who knows his/her People.

e who has gained some training/experience in similar areas.

Second, 1f we raised our qualifications, we would be unable to empioy
Native Americans:

¢ Just over 10 percent of our People have attended or are
attending. post-secondary schools.

. None, . to our knowledge, have.studied in the: area .of social
services.

Third,

] With a 47 percent unemploy'ment rTate;

e With a conviction that. an "aware," '"ready to learn" Native
American is better at working with Indians than a non-Indians;
we ‘have:chosen to hire and train our own para-professional
personnel.. .If ‘there 1s aweakness among our People, it .is
not in case work effectiveness, but in record keeping;  and .
this is being changed by better reporting forms (mm:e
simplified) -requiring ‘less writing.

Now to the last paragraph of the letter. We thank the feviewers for their
obsexvations regarding -

e the writing.

» the Association’s good record.

We are concerned:
o . How were we to-know the "current”: (underlining not ours) goals and
objectives that are. specific to Title II of. the. Indian .Child
Welfare Act?

e. Who. set them:as prevention and outreach only?

e Where was this published?
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Qur reading of the "regulations" lists several appropriate objectives, from

e facilities for counseling and treatment of Indian families,
temporary custody of Indian children to

e preparation of codes. (See attached).

We are, and would have been very happy to "recast" our application s funding
levels.

We are pleased, Louise; you found the proposal "well integrated" and that
"every component supported another.” That is as it should-be. "Codes are
essential to a program; foster homes are a must to underwrite emergency
placement, etc. But if outreach of a preventive nature’is the goal/objec—
tive, so be it! As to the finding of that piece to be funded, let us pro-
vide it. It is just a budagetary exercise as'the majority of the program
was already outreach/prevention. We would CUT:

e Numbers: of -personnel ;

e TFoster home recruitment and parent training;

& - Code development;

i a

e -Staff development/training;

® Out-of-state’ travel . {The Bureau-better not
require alot of grant compliance, etc., training unless it will
provide travel costs - something we are not used to).

¢ Administrative allowances;

& Some evaluative responsibilities; and

#k% ¢ (Concentrate on supervisory and outreach personnel-and their
immediate supports.

(SEE BUDGET CHART ATTACHED)

It is our understanding that with these suggested changes, and if an approval
is given for funding our application will be placed last on the approved list.
We object strenuously to being placed pbehind an application we know to be
approved

e whose work program was cited as weak; we might add also, whose
record of accountability for the delivery of its services is
also notoriously poor.

These elements of a program are the heart/meat of a program, not peripheral
elements to be criticized — research, conference budget items, {both so
insignificant ‘as to time and value of the program), - duplication ‘of services,
staff qualifications, etc.. We feel we carefully detailed our "work" a
"evaluation" (accountability) efforts. /[ We also notice no mention of them
was made. / Again, we.feel this is evidence of a prejudiced reading of the
application.
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If the above is a true understanding, such a penalization is uncalled for,
especially in the light of the Bureau®s failure .to

e publish their program priorities clearly.
e make extremely clear the funding formula.

in the light of the Bureau's review process which made
e '"peripheral" items more essential to the review ranking.

e no consultation with this applicant, .but.did:so with others
to make needed changes.

e the definition of an adequate program impossible.
in .the light of the Bureat’s not demanding
e the disqualification of a reviewer who obviously was familiar

with our earlier R & D application; something we.were promised
would be done.

We are sorry for the extent of this letter, but as we are making an appeal we

are "putting our cards on the table." At the same time we are trying to

address those deficiences that meed change, and providing you with a revised

financial application outline.

Please, wnen you receive this and if you nave any further questions, we ask

you to call.

Sincerely,

%@«.‘t& X ét }Q.L,u‘(-)i‘ } Z/“

David L. Rudolph
Administrative Assistant

DLR/bjc

Enclosures

;
i
1
¢
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3.4, "Methods: Duplicative -

By experience, and by the revelations of our research under the NORTH-
EAST INDIAN FAMILY SUPPORT grant, Central Maine Indian Associacion is convinced
client advocacy is the activity of choice for our outreach specialists. 1In no
sense of the-word can Central Maine Indian Association develop a duplicate
service system for our constituency:

® Many viable services exist already.

° Cost of such an effort is prohibitive.

However, if any duplication can be said to exist, it would be solely in
the area of . an outreach case work effort. Nevertheless, the agency does not
see this effort as duplicative for the following reasons:

L] Case advocacy is a must for our People:

-~ Discrimination is strong against Indians in Maine (home of
the landmark Land Claims Case).

~ Functional illiteracy in dealing with non-Indlan bureaucratic
"white~tape" is a major barrier to services.

- Low level communication skills and a parallel unwillingness
to understand our Peoples' culture differences is another
major barrier to successful case resolutions.

® The lack of the readiness of "child welfare" services to hire
Native Americans to deal with Native Americans is obvious.

~ The hiring of middle-class raised and trained college
graduates is the rule.

- In Maine just over 10 percent of our People have attended
or are attending post-secondary schools. To our knowledge
none have taken work in the field of social work.

- Therefore, the lack of understanding and the resulting
communications gap.

o Emotional supports to this culturally different People are lacking:

~ Many have moved to find economic security only to find
few who "understand" them around them.

- Although in many instances enclaves of other Indians
exist, there are not as many of the close ties of the
"extended" family present.



Thus, our basic service methodology will not be direct, or duplicative,
services; but advocacy, or llaison, services of a preventive/outreach nature.
In this effort Native Americans will work with the social services, "child/

family" welfare service, personnel on behalf of Native American clients to:
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Assure clients do follow-up agency referrals as required.
Assure appropriate communications.

Provide "emotional" supports in stressful exzperiences -~
- when seeking help.

- when appearing in court.

- when faced with other family troubles -- loss of work,

hunger, alcoholism, loss of shelter, etc. all of which
can be interpreted as neglect.
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CENTRAL MAINE INDIAN ASSOCIATION

95 Main Street
Orono, Maine 04473

MAINE INDIAN FAMILY SUPPORT SYSTEM

FY '80 BUDGET

ITEM

PERSONNEL
Program Director
Outreach Specialist
TOTAL SALARIES
Fringe - 16%

TOTAL PERSONNEL COSTS

EXPENSES

In~State Travel - - 393 ms/mo/worker at 18.5¢/m

Telephone - $75/mo/worker
Training - $250/worker/year

TOTAL EXPENSE COSTS

TOTAL PROGRAM -COSTS

5 March 1980

AMOUNT

$13,000
9,360
27,360
3,578

$25,938

$ 1,747
1,800
500

$ 4,047

$29,985
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

RECENEDV!A\I 05

MAY 1 1980

‘Ms. Donna Loring

President, Central Maine Indian
Association, Inc.

95 Main Street

Orono, Maine 04473

Dear Ms. Loring:

This letter will serve to acknowledge your correspondence of March 5

in which you appeal the decision of the Fastern Area Director to disapprove
your grant application to receive funds under the Indian Child Welfare

Act of 1978.

It has been determined this proposal, as written, does not best promote the
purposes of Title II of the Act, as defined in 25 CFR 23,22, Examples

of non-compliance with the regulations and/or the Application Selection
Criteria as stated in 25 CFR 23.25 are as follows:

1. While the grant application appears to meet the basic intent
of the Act, there 1a little quantitative or qualitative narrative which
¢learly states the scope of work to be performed or the goals to be
accomplished, g -

. Moreover, the basic intent of the proposal .does not convey. the

policy of the Act as stated in 25 CFR 23.3 which 18 “to protect Indian
children from arbitrary removal from their families and tribal affiliestions
by establishing procedures to insure that measures to prevent the breakup
of Indian families are followed in child custody proceedings”, in ‘order
"to insure the protection of the best interest of Indian children and
Indian families.”

2. Too often, the application refers to the term “support”™; yet,
while some methodology can be tracked within the framework of the GANTT
chart process, little narrative can be found within the proposal which
develops the techniques or methods of "support.”

3. The statement of need appears fragmented, and while some data
i8 reflected at points within the proposal, no salient conclusions ‘can be
drawn concerning the actual population(s) to be served.
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4. The application does not discuss proposed facilities and
resources in detail. TFor example, it 1s not clear how $7,500 will
be spent in the line budget irem “housing assistance” support.

A second area of concern is the distribution of time for the
Director of Program's, in that, it would appear that less than 100%
of time will be spent in directing the Indian Child Welfare Act Program.

5. The proposal presents minimal narrative as to the applicant's
{n-depth understanding of social service and child welfare issues, and
culturally relevant methods of working toward the resolution of issues
which will prevent the breakup of Indian families.

6. The proposal contains budget items which are not reasonable
considering the anticipated results. For example, $4,125 for travel
to out of area conferences which are not germane to the Indian Child
Welfare Act; housing assistance in the amount of $7,500 needs justifica—
tion, and travel for Director, Planner, and Board Members to Washington,
D.C. in the amount of $2,625 seems extravagant.

We find the proposal does not meet the minimum criteria for funding
undgr Title II of the Indian Child Welfare Act. Therefore, the disapproval
decision of the Eastern Area Director is upheld. Under redelegated author-

ity from the Secretary of the Interior, this decision is final for the
Department. /

Sincetely;\\\ “ !u

o — e

Deputy‘__125 istaht:gEE}etary = Indian Affairs

»
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MEMO: Re Federal Injunction Effort
TO: Donna Loring, Executive Director
Board of Directors
FROM: David L. Rudolph, Administrative Assistant

DATE: 14 May 1980

Per instructions from Donna I followed up on a contact she had discovered
regarding a Federal Injunction effort.
~
The Contact was Allen Parker at the Indian Lawyers Training Program
Washington, D.C.
202 466 4085

The contact was made today,

In coversation the following points were made, following a brief description
of our situation and relationship with Bureau of Indian Affairs, specifically
in regard to our M.I.F.F.S. application.

First: we must decide under what authority - reasons -~ zn-injuncfion~was to
be made.

It would be an Administrative Law Suit.

It would not be because of ecivil rights violations.

It would be lodged against the Secretary of the Interior.

Second: we must show that we have exhausted all other remedies.
We have made an appeal and been turned down. That has happened.
we must allege mismanagement of the allocation of -accounts.

With that we may have a problem because they will show that the
management was left to the discretion of the agency.

We would have a problem showing that the agency acted with
complete disregard for reasonable considerations.

Allen was not emncouraging and even suggested that a greater potential for
action lies in the political process; for instance, and appeal to Congressman
Yeates, Chairman of the House Appropriation Committee.

We would have to contact a local lawyer to handle; costs were asked, but no
response was given.

I asked if there were others who had complained, He said, yes; often that
there was no meaningful guidance in the application effort, which is the
same complaint we have.

RECOMMENDATION: Forget such an effort and appeal to Congressman Yeates

and our Federal legislators. The latter is done, we
shall accomplish the former immediately.

DLR

AHNJ
c.l
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Senator MeLcHER. The hearing is adjourned. The record will re-
main open for 10 days. sl
[Whereupon, at 12:10 p.m., the hearing was adjourned.]

[Subsequent to the hearing the following letters were received for
the record.]

INTERNATIONAL CHILDREN'S PROGRAM,
Holton, Kans. July 3, 1980.
Senator Jorn MELCHER, : '
Chairman, Select Commitiee on Indian Affairs,
U.8. Senate, '
W ashington, D.C.

Dear Swwaror MgeLcEER: This letter is. in response to the committee hearing
on implementation of the Indian Child Welfare Act, Public Law 95-608..

. The Inter-Tribal Children’s Program serves the four federally recognized tribes
in the state of Kansas. The Iowa Tribe of Kansas and Nebraska, the Sac & Fox
Of I1\{/.[issouri, the Kickapoo in Kansas and the Prairie Band of Potawatomi Tribe
of Kansas.

he program was initially funded under Indian Self-Determination Aect, Publie
Law 93-638. In addition, we were funded with ongoing child welfare funds from
the Area Office of the Bureau of Indian Affairs in Anadarko, Oklahoma. This
funding provided for program operation from July '1,.1979, through February
1980. Funding for March 1980 through September 1980 was projected in our
grant application for Title II of Public Law 95-608.

Our program has a unique relationship with the state of Kansas. We are cur-
rently licensing our own Indian foster homes statewide serving all Indians in
the state of Kansas. The state funds our foster. homes. We are working closely
with the various eourts located in the counties within the state. We are actively
working toward full implementation of the Indian Child Welfare Act. The Indian
Child Welfare Act has resulted in a professional inter-tribal program. It is im-
perative that for continued existenee, funding be available. :

The following is a list of possible barriers.to implementation of the Indian
Child Welfare Act and the Inter-Tribal Children’s Program:

1. Funding for the Inter-Tribal Children’s Program, under Title II) was budg-
eted for the remainder of FY-80 (March 1 through September 30, 1980). We
were informed that we have to adjust our budget for the months of June through
May 1980. We borrowed funding to carry us through March 1, 1980 to July 1,
1980, total cost of $17,000.00. This is to be reimbursed from Title II monies.
Our Title IT grant was approved for $60,000.00—$15,000.00 for each tribe par-
ticipating in our program. This leaves us a remainder of $40,000.00 to fund pro-
gram activities for eleven months. Funding is the number one barrier. .

2. Population definition—We were advised by the Area Office to use Public Law
93-638 population definitions, which is using only those numbers within reservation
boundaries. We are actully serving all Indian youth within the state. There needs
to be a clarification of population included in Public Law 95-608 funding. .

3. There needs to be a network established to coordinate various federal agencies
so alternative funding can be identified—so total program activities are not
dependent upon Bureau of Indian Affairs funding. .

4. Technical assistance in direct service activities is needed for implementation
of the Act (Public Law 95-608)—various programs are in waiting. (residential
treatment facility, group home for adoptive and foster children, family services
recreational activities, ete.). Funding needs to be appropriated to support tribes
in program development, technical assistance from federal agencies and or both.

5. The states need funding to develop legislation in support of implementing
the Act (Public Law 95-608). Federal dollars could support these activities or
federal pressure directing states to cooperate with the tribes. .

These are but a few of the concerns that we wanted to share. It is our position
that if Public Law 95-608 is indeed going to succeed and serve the tribes and
Indian communities, strengthen the Indian families and especially our Indian
youth, then some legislative action is necessary.

Thank you.

Sincerely,
Jan Cuarnes Gosvuin, L.M.S.W,,
Director, Inter-Tribal Children’s Program.
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S1ssETON-WAHPETON-S10UX TRIBE OF THE
LaxE TrRAVERSE RESERVATION,
SisseToN, S. Dax., August 8, 1980.
Senator MELCHER,
Select-Commiltiee on Indian Affairs,
U.8. Senaie,
Washington, D.C.

Dear SENaTOR MELCHER: This letter is a follow up to the recent hearing held
by the Select Committee on Indian Affairs. We wish to present the following issues
for the Committee’s consideration: '

1. The impact of the Indian Child Welfare Act.

2. The role of the Bureau of Indian Affairs in funding and providing technical
assistance under the Act.

3. The appropriation of funds under Title IT of the Aect.

4. The allocation process for funding under the Act. )

The Indian Child Welfare Act is the single most important piece of federal
legislation affecting Indian families and children. For the first time the federal
government has taken a positive view of the rights and the responsibilities of
Indian people over Indian children.

The impact of the law on the Sisseton-Wahpeton Sioux Tribe has been positive.
The Tribe has developed an excellent working relationship with the state court on
child custody matters (this has been in-spite of conflicts on other matters). This
cooperation has existed at both the local and state levels. ; )

This law has provided the Tribe with the responsibility for the destiny of all
Tribal members. This responsibility (on inherent right) is taken very seriously. In
every case involving the possible transfer of a child back to the Tribe every effort
is made to determine what action will be in the best interest of the child. ’

The biggest problem faced by the Tribe in implementing the law has been the
lack of funds for program development. The lack of funds has hindered the de-
velopment of programs at Sisseton. On other reservations where some type of
Tribal social service system hasn’t existed; it has been a much greater detri-
ment to full implementation of the law. :

The working relationship between. the Tribal social services staff and Bureau
social services staff at the Agency, area and central office’levels has been very
‘positive. The Bureau social services employees have usually. been cooperative and
helpful. A problem always associated in working with the Bureau is that of fund-
ing. Nobody ever seems to know what the money situation is. .

The problems we’ve encountered with the Bureau relate primarily to problems
of funding. One of the most significant moves by Congress in relation to this law
would be the funding of Title II of the Act. Without a commitment to funding,
Congress is setting Indian people up for a repeated cycle of unmet expectations
and broken promises. The changes which the law calls for requires a commitment
of funds and time. The development and and full implementation ‘of these pro-
grams requires a minimum of ten years. As yet Congress has never .appropriated
any funds to carry out the law. b .

The allocation process for funding under the law was very confusing. The con-
fusion on this matter stemmed from not knowing how much money would be
available or how many applications would be made for the difficult funds. If
Congress would appropriate a definite figure it would make it'much easier for the
Bureau of Indian Xﬂairs to ‘establish its allocation guidelines. Writing proposals
under this program was very difficult because thére was no way that the Bureau
could indieate exactly how much money would be available. .

It seems that funds should be somewhat competitive, but given the nature of this
Act; all Tribes wishing to submit an application should be funded unless the
proposal’is so incomplete that it makes absolutely no sense. Although we have been
very satisfied with the cooperation we have received from the Bureau; the Bureau
should consider more aggressive offerings of technical assistance to those Tribes
who have not-yet had the opportunity to develop programs. -

I thagk you,l Senator and hope that some positive value comes of the hearings.

incerely, . !
. Dororry GiLL,”
Director, Human Services Department.

@)

Ty
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