21 Su
procedt
(5 U.S.
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6.

‘authority to the tribe to determine a child’s status as an Indian

child without any articulated standards, it provides the child
with no procedural safeguards or right of review..: As the
ICWA is premised on the assumption that it is in an indian
child’s best interests to be placed within their tribe, it is clear
Congress was not concerned about procedural due process
and safeguards. Where a minor has not been represented
and heard in the tribal determination regarding the child’s
status as an Indian child, the child should be able to attack
the judgment.”

My answer to this question is murky because | believe that
the use of the term “Indian children” for the purpose of
1.C.W.A. applicability requires serious reconsideration. 1 have
no illusions that this Committee wiil undertake such a huge,
controversial inquiry this year in the context of the N.C.A.L
proposals. However, to honestly address this question, | must
condition my wish to see the purposes of the LC.W.A.
promoted on my belief that the statute, as writien, is
constitutionally defective.

Do you have reason to believe the Indian tribes will find acceptable the
modifications you and Ms. Gorman haxg,p;oposed?

Yes. All of our proposed modifications have been

thoroughly discussed with representatives of the group that
drafted the N.C.A.L language in Tulsa. As stated by Jack
Trope in his written testimony on behalf of Association on
American indian Affairs, Inc., at p. 19, footnote 4, the
modifications, though important, are clarifying and not in
conflict with the intent of the N.C.A.l. draft. Nevertheless,
failure to make these changes would sufficiently undermine
the purposes of the proposal so that we and the organizations
we represent could not support it.

:h power delegated to an administrative body, for example, would be subject to the
yral protections afforded to an individual under the Administrative Procedures Act.
C. sec. 501, et seq.)
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7.

On page two of your statement, you say cases that involve controversy

are “few” in number. Based on your expenence, can you estimate the
number of these cases?

| based my statement on the fact that the LC.W.A. is part of
any adoption in which a child is of Indian ancestry. This is
true because the threshhold question: “Is this child subject to
the 1.C.W.A.?” must be answered in every such case.

In my experience, and that of many other adoption attorneys

with whom ! have consulted, the estimated numbers are as
follows:

(1) Chiidren of Indian ancestry: 10-20%

{2) Children of indian ancestry who are “Indian
children” as defined by the I.C.W.A.: 1-2%

(3) “Indian children” as defined by the L.C.W.A. whose
voluntary adoption is opposed by the tribe and
results in litigation: less than 1%

. The reasons for this very low estimated number of cases
involving controversy are:

(1) Ac_ioption attorneys and agencies are dealing with the
po_pulailon-at-large, of which only a small percentage are
“tribal members” or “children of tribal members who are
themselves, eligible for membership;” ’

{2) Most tribes do not choose te intervene in voluntary
placements to thwart the birthparents’ wishes;

(3) When a tribe indicates that it will intervene early in the
process, adoptive parents back off.

Unfortunately, it is important to remember that in as many as
_20% of ail adoptions (based on these numbers) the adoption
is “at risk” because of the presence of any Indian ancestry
and the possibiiity of intervention for years after the
placement. The reality of possible risk and the common
perf:eption that the risk is substantial make children of
Indian ancestry less desirable to many would-be adoptive




198

8.
parents than if that risk were reduced or eliminated.

How would the compromise lead to the early identification of those cases
that will be controversial? And how would this serve the “pest interests”
of the Indian children involved?

If enacted, the “compromise” legislation would cause tribes
to get notice as soon as possible of known potential “indian
children.” Lawyers and agencies planning adoptive
placemenis would have a huge incentive to notify tribes at
least 60 days before the child’s birth (or placement). This
would limit the time that the child would be “in limbo” in the
adoptive home to a maximum of 30 days.

The tribe seeking to block a potential adoption would,
likewise, have every reason to act promptly. 1 believe that
tribes would give notice of intent to intervene as soon as they

. were to decide that that is their plan, in order to possibly

preclude a placement and to minimize harm to the chiid.

Early awareness of which cases will be controversial is of
immeasurable benefit to the children in question. At best, the
adoptive placement couid be avoided. if litigation did ensue,
it would be concluded as scon as possible. This would be
advantageous to the child regardiess of the result.

What issues have been addressed in Title 11 of H.R. 3286 that are not
addressed in the NCAI compromise language? How would you propose
1o address these issues, given wide spread tribal and Administration
opposition to Title 11?

Title 1! of H.R. 3286 codifies the “existing Indian family”
doctrine as articulated in the decision in the Rost case.
Nothing in the N.C.A.L language addresses this issue. As |
stated in my answer to question number 3 above, | believe
that the question “To which children should the LC.W.A.
apply?” is a highly controversial policy issue of constitutional
dimension. Were Title il to become the law, courts across the
country would decide LC.W.A. applicability on a case-by-case

199

9.

basis. | cannot teil this Committe i
. e that | believe t
would not act wisely and appropriately. hat courts

Both groups of attorneys who have authorize
on their behalf support Title Il Personally, badse‘geot: :‘seak
perhaps _naive political assessment that Title il cannot be
enacieq into law, | believe that Congress should carefull
reexgmm_e_fthe breadth of the “membership” basis for I.C ‘\IN A
applicabiiity in a future legislative session. R

I do believe that the “retroactivity” pro [
Title I w_ill be ameliorated if the nz.ch.f’?::f: %‘i:;s::: |I:;w
:l'he relatively short time lines for membership and/or )
Lntervem_iqn determinations will solve the most egregious

retroactivity” horror stories by forcing tribes to take action in
a timely manner or forego intervention.

| have tried to answer your questions th
) . i oroughly, but not 1oo technic
:;(dlouzly to be rgad easily. | continue to be at the Committee’s disposal if larilgg to
pan V\cl)r: Iexplaurr: my answers or if | can be of any further service
lle we have used words like “compromise draft” a ' !
| word good deal, this effort i
more an attempt to do the “right” thing for all concerned than a battle of forces. Allsof us

who have worked on this project want t i i
0 see children of Indi
and kept out of court batties as much as possibie. cian ancestry well served

Thank you again for inviting my views.

Singerely,
&"(-’L /szﬂw—\
MARC GRADSTEIN

Attorney at Law
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The Seminole Nation of Okiahoma (the SNO) appeals from the judgment
terminating the parental rights of Renca Y., an enrolled tribal member, to her daughter,
Alexandria. The SNO contends the trial court violated the Indian Child Welfare Act
(hereinafter “ICWA™ or “Act”) by failing to transfer jurisdiction of the proceedings to
the SNO and failing to follow the ICWA placement preferences. We find the trial
court properly refused to apply the provisions of the ICWA because neither Alexandria
nor Renea had any significant social, cultural or political relationship with Indian life;
thus, there was no existing Indian family to preserve.

Facts

Alexandria Y. was bom in December 1990 with cocaine in her system.
She was immediately taken into custody by the Orange County Social Services Agency
{8SA) and was placed in an emergency shelter home. She was declared a dependent
of the juvenile court under Welfare and Institutions Code section 300, subdivisions (a)
and (byin February 1991. In August. when Alexandria was seven months old, she was
moved 1o the home of the T.’s, an Hispanic family, | where she has lived ever since.

In September, the six-month review hearing was held. SSA had been unable to locate
either parent and neither of them had contacted or visited Alexandria. The trial court
terminated reunification services and set a selection and impiementation hearing for
December 1991.

In October, SSA discovered that Renea was an enrolled member of the
SNO, making Alexandria eligible for enrollment and potentially subject to the ICWA.
It was determined that Renea is one-eighth Seminole Indian; she was adopted as a
toddler by a non-Indian family. The selection and implementation hearing was
continued several times to accommodate the notice requirements of the ICWA, and the

SNO indicated its intent to intervene in the proceedings by letter dated February 11,

i Alexandria's father 1s Hispanic.
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1992. It expressly stated it did “not wish to transfer these state court proceedings to

tribal court,” but requested that the trial court follow the placement preferences of the
ICWA. The SNO (and, for the first time, Renea) appeared on March 31. The SNO
again requested the placement preferences be followed, and in May counsel was
appointed to represent it. In June, the trial court held a hearing to determine whether
Alexandria was an Indian child as defined by the ICWA.2 Afier several days of
testimony, the trial court concluded that she was, but found the ICWA inapplicable
because the SNO's criteria for membership was not based on a quantum of blood
analysis and was, therefore, unreasonable.

The SNO filed for writ relief in this court, arguing that once a minor is
determined to be an “Indian child” as defined by the ICWA, the juvenile court has no
jurisdiction to consider the reasonableness of such determination. This court agreed,
and issued a peremptory writ of mandate directing the trial court to recognize “SNO’s
determination that Alexandria is an Indian child ahd therefore entitled to placement
preference under section 1915, subdivision (b) {fn. omitted].” (Seminole I\fation of

Oklahoma v. Superior Court (July 31, 1992) (012836.)

2 An Indian child is defined as “any unmarried person who is under age eighteen and
is . . . eligible for membership in an Indian 1ribe and is the biological child of a member of an indian tribe.” 25

U.S.C. § 1903, subd. (4)(b).)

3 Membership in the SNO is open to those who can prove their blood relationship, no matter
what the degree, to one of the Seminole Indians named on a tribal list prepared around 1900,

4 The SNO claims this holding is law of the case and dispositive of the question whether the trial
court should have applied ICWA s placement preferences. But the doctrine of law of the case does not apply
where the appeliate court is considering a ground that was not raised in the prior appellate proceeding. (Searle
v. Allstate Life Ins. Co. (1985) 38 Cal.3d 425, 435) The issue before us in the writ proceeding was narrowly
framed: “Once a minor ¢ dstermined to be an *Indian child' as defined by the ICWA, does the juvenile court
have jurisdiction to inquire into the reasonableness of such determination?” (Semtinole Nation of Oklahoma V.

Superior Court, supra, GO12838.) The “ndian child” determination was a threshald issue in this case; nane of

the considerations involved in applying the placement preferences o other provisions of the ICWA had yet been

presented to tha trial court, let alone this court, at the time of the writ proceeding.
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When proceedings resumed, the mother filed a petition to transfer
Alexandria’s case to the tribal court. (25 U.S.C. § 1911, subd. (b).) The trial court set
a hearing on the issue of whether good cause existed to deny the transfer petition,
followed by the trailing selection and implementation hearing, for September 21 .7 The
trial court notified the SNO of the transfer petition by letter, stating, “Please be. advised
that the mother of [Alexandria] . . . has . . . filed a PETITION FOR TRANSFER OF
CASE TO TRIBAL COURT . . . . {4] Pursuant to the Indian Child Custody Guidelines
C. 4. (b), you have twenty days from the receipt of this notice of proposed transfer to ’
decide whether to decline the transfer. {1} You may inform this court, per the
Guidelines, of your decision orally, or in writing.” SNO petitioned the tribal court to
accept jurisdiction, and Chief Magistrate Tah-Bone, thinking the tria) court had alreadv
transferred jurisdiction, issued an order accepting jurisdiction on September 8. ‘
On September 21, the SNO orally joined in Renea’s petition to transfer
and Renea orally joined in the SNO's motion to enforce the ICWA placement ’
preferences. The hearing on the transfer motion commenced and continued for several
days over a three-month period. Dr. Roberto Flores de Apodaca, a clinical child
psychologist, testified he had 'performed a bohding study on Alexandria and her foster
parents when Alexandria was about 15 months old. He observed that a “secure
bonding or attachment had taken place” between them, providing Alexandria with a
sense of security which was eritical to her optimum development. Removing her from
her placement with the T. family would probably cause her to “suffer negative
emotional consequences™ manifested by “emotional withdrawal . . ., indiscriminate
friendliness or provocative behavior . . ..” Dr. Apodaca performed a supplemental
bonding study in November, and testified there was still a strong bond between
Alexandria and her foster parents. He opined she was even more vulnerable to
emotional damage from a separation than he had initially thought, and it was likely she

would suffer detrimental effects if she were to be remaved from the T. family

4
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Dr. Dixie Noble, a Native American psychologist, testified that she
belicved, based on reading studies performed by others, “Native American children
who grow up in non-Indian homes have greater difficulties later on when the issue of
identity becomes important in adolescence.” After hearing the testimony and
argument, the trial court denied the petition for transfer, finding the petition was
untimely and that transfer would result in an inconvenient forum for the hearing on

termination of parental rights and would be contrary to the best interests of the child.
The selection and ixx;plcmentation hearing concluded in March 1993.
The trial court selected adoption as Alexandria’s permanent plan and terminated
Renea’s parental tights. The trial court then found there was good cause, beyond a
reasonable doubt, not to enforce the ICWA placement preferences. Its determination

was based on the record of all proceedings in the case since December 1991,

specifically including the prior testimony of Drs. Apodaca and Noble. Both Renea and

the SNO appealed.
In January 1994, this court filed an unpublished opinion reversing the

judgment terminating Renea’s parental rights. We found it was error to terminate

reunification services and schedule the selection and implementation hearing after the
six-manth review hearing when jurisdiction over Alexandria had not been based on
abandonment. (Welf. & Inst. Code, § 300, subd. (g), § 366.21, subd. (¢).) We
remanded the case for a new six-month hearing and noted: “Our disposition of this
issue climinates the need to address several of the other issues raised by Renea and the
Seminole Nation of Oklahoma.” (Jrt re Alexandria Y. (January 31, 1994) G013944.)
Both 3SA and Alexandria filed petitions for rehearing, urging us to address the ICWA

issues because they would be relevant on remand. Both petitions were denied. A
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petition for revic?w in the Supreme Court was also depied. The remittitur issued on
May 9, 19945

After several continuances to accommodate the reappoiniment of
counsel, the adoption of a reunification plan for Renea, and notice requirements, a new
12-month hearing was held in February 1995. Shortly before the hearing, Rene-a filed
a petition for transfer of jurisdiction to the tribal court. At the hearing, the SNO
expressly declined to join in the petition. The trial court denied the petition,
erroneonsly finding the October 1992 order denying transfer was res judicata and thus
could not be reconsidered; it also reaffirmed the previous bases for denial, finding the
petition was untimely, and that transfer would result in an inconvenient forum and be
contrary to Alexandria’s best interests. The trial court then addressed the 12-month
review issues. The social worker reported she had received a letter from Renea
expressing her desire to relinquish her parental rights to Alexandria and to have the
child adopted by her present caretakers. The trial court terminated reunification
services and set a selection and implementation hearing for June 1995,

On June 15, the SNO filed a motion requesting a change in Alexandria’s
placement based on the ICWA preferences. On June 20, the court denied the motion
on several grounds: (1) no Indian family existed to which the provisions of the ICWA
could be applied; (2) the preferences were unconstitutional in that they denied
Alexandria equal protection of the law based on race; (3) the issue of plﬁcemem

preferences was res judicata, having been previously decided by the trial court and not

5 : .
Both Alexandria and SSA argue because we did not order Alexandria removed from the T.

family home and placed with an Indian fami F i

c ily 1n the first appeal, we impliedly approved i
:ha:Z ;13::;:}:: propriety d(:fh her placement is now isw of the casé. But the effectxgz‘ our r:l\\/::s':liac\:: :g;l:}.czuzsﬁe

se b ¢ six-month hearing stage, before the SNO became involved and any of th i
4 e I
?x:'ed. T}I\e posture of the case was as if none of the subsequent hearings had beeny held. (Bi:\:.»;assuzsmwcre
Bﬁ?d:::; ‘;L;.h(e 1 :9;) 28 Cal.AppAﬁ:i 681, 683-684.) Althongh we could have addressed the jssue t:::;r thean
ial court on remand, we ch k i i

Buidance of the wial cou e chose not to, Qur refusal to speak gratuitousiy to an issue does not
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this court in the prior appeal; (4) neither the original nor the present requ

to apply the ICWA preferences was filed in a timely manner.

then conducted the selection and imp!
es would be decided based on the l2-rponth

ementation hearing.
The tral court

ies stipulated the permanency issu
N aca, and the most current SSA report.

. . d
ings, the prior testimony of Dr. Apo '
- : a’s parental rights and

. . ne
The trial court made the necessary findings, terminated Re

ordered Alexandria to be placed for
i ings, but

The SNO levels a host of challenges at the trial court proceedings, by

¢ viability of the judicially created
both nationally and in California. F
s refusing to apply the ICWA unless the

ant social, cultural or political

“existing Indian family
the most significant is th

» There is a split on this issue,

. . .
reasons explained below, we follow those cas

Indian child or at least one of his parents has a signific

relationship with Indian life.

The ICWA (25US.C. § 1901 et seq.)6 was enacted in 1978, 1

f risi neern in the mid- the consequences to Indian children,
rising ¢O!

dian tribes of abusive chitd welfare pra
ndian children from their families and tribe
in non-Indian homes.” (Mississippi Band of

; dl ctices that resulted in the
Indian families, and In

separa{ion of large numbers of I
adoptic;n or foster care placement, usually
: s v. Holyfield (1989) 109 S.Ct. 159 '
sissippi Band of Choctaw Indians, at congressional

o Indi 7,1600.) Testimony of Calvin
Choctow Indian

Isaac, Tribal Chief of the Mis

| i i i ally determi
hearings indicated that tribal sovereignty in the sociatly and culturaily

ily relationships was being undermined by authorities who lacked an

Indian way of life. “*One of the most serious failings of the
T N

nderstanding of the
) \dren are removed from the custody of

preses%\t system is that Indian chi
i

!
| 4 States Code, ICWA.

All further statutory references are to the Unite:
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parents by nontribal government authorities who have no basis for intelligently

evaluating the cultural and social premises underlying Indian home life and

childrearing. Many of the individuals who decide the fate of our children are at best
ignorant of our cultural values, and at worst contemptful of the Indian way and
convinced that removal, usually to a non-Indian household or institution, can énly
benefit an Indian child.” [(Hearings on Sen. Bill No. 1214 before the Subcommittee on
Indian Affairs and Public Lands of the House Committee on Intetior and Insular
Affairs, 95th Cong., 2d Sess. (1978) at pp. 191-192.)]" (Jd. at p. 1601.)7

The ICWA sets forth a congressional declaration of policy: “The
Congress hereby declares that it is the policy of this Nation to protect the best interests
of Indian children and to promote the stability and security of Indian tribes and
families by the establishment of minimum Federal standards for the removal of Indian
children from their families and the placement of such children in foster or adoptive
homes which will reflect the unique vaiues of Indian culture, and by providing fot
assistance to Indian tribes in the operation of child and family service programs.”
(§ 1902.) The Act provides an Indian tribe shall have exclusive jurisdiction over
custody proceedings involving an Indian child who resides or is domiciled within the
reservation (§ 1911, subd. (a)), and the state court shall, upon petition and in the
absence of good cause to the contrary, transfer proceedings for foster care placement or
termination of parental rights involving a non-domiciliary Indian child to the tribe

(§ 1911, subd. (b)). If the proceedings remain in state court, the tribe has the right to

7 Congress enacted findings in the ICWA that reflect the gist of the testimony: “Recognizing the
spécial relationship between the United States and the Indian tribes and their members and the Federa)
responsibility to Indian people, the Congress finds—
¢ '(4) that an alarmingly high percentage of Indian families are broken up by the removal, often unwarranted, of
“their children from them by nontribal public and private agencies and that an alarmingly high percentage of such
children are placed in non-Indian foster and adoptive homes and institutions; and § (5) that the States, exercising
their recognized jurisdiction over Indian child custody proceedings through administrative and judicial bodies,
have often failed to recopnize the essential tribal relations of Indian people and the eultural and social standards
prevailing in Indian communities and families.” (§ 1901)

8 -
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intervene. (§ 1911, subd. (c).) The Act provides that no involuntary termination of
-parental rights to an Indian child'may be ordered unless the court determines, based on
proof beyond a reasonable doubt, including the testimony of expert witnesses, that
continued custody of the child by the parent is likely to result in setious emotional or
physical damage. (§ 1912, subd. (f).) Absent good cause to the contrary, placement
preference shall be given to: (1) a member of the Indian child’s extended family; (2) 2
foster home approved by the child’s tribe; (3) an Indian foster home approved by a
non-Indian authority; or (4) a children’s institution approved by an Indian tribe.
(§ 1915, subd. (b).) |
Cases following the “existing Indian family doctrine” refuse to apply the
ICWA 10 sitaations where an Indian child is not being removed from an existing Indian
family, because in that situation the underlying policies of the ICWA are not furthered.
The perception of “Indian family” has differed from court to court. One group of cases
has refused gto apply the ICWA where the Indian child himself has never lived in an
Indian famiiy and has had no association with Indian culture, even though his
biological pﬁarem has had such associations. (See, e.g., Matter of Adoption of Baby
Boy L. (Kax;i. 1982) 643 P.2d 168; Matter of Adoption of T.R.M. (Ind. 1988) 5235
N.E.2d 298§; In Interest of S.A.M. (Mo. 1986) 703 $.W.2d 603; Adoption of Baby Boy
D. (Okla. 1985) 742 P.2d 1059.)
In Baby Boy L., the first case to articulate the doctrine, the baby was the
illegitimate child of a non-Indian mother, who voluntarily surrendered him to a non-
Indian family for adoption on the day of his birth. The biological father, who was
incarcerated, objected to the adoption and requested custody. Because the father was
five-cighths Kiowa Indian, the Kiowa Tribe of Oklahoma was notified, and it
petitioned to intervene and to transfer jurisdiction. The Kansas Supreme Court stated,
“A careful study of the legislative history behind the Act and the Act itself discloses

that the overriding concern of Congress and the proponents of the Act was the
©

9
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maintenance of the family and tribal relationships existing in Indian homes and to set
minimum standards for the temoval of Indian children from their existing Indian
environment. It was not to dictate that an illegitimate infant who has never been a
member of an Indian home or culture, and probably never would be, should be
removed from its primary cultyral heritage and placed in an Indian environment over
the express objections of its non-Indian mother. Section 1902 of the Act makes it clear
that it js the declared policy of Congress that the Act is to adopt minimum federal
standards *for the removal of Indian children from their (Indian) families.’ Numerous
provisions of the Act support our conclusion that it was never the intent of Congress
that the Act would apply to a factual situation such as is-befote the court.”

(Matter of
Adoption of Baby Boy I, supra, 643 P.2d atp. 175.)

In Baby Boy D., the Oklalioma Supreme Court likewise found the ICWA
inapplicable to an unwed Indian father who sought to invalidate an adoption
accomplished with the non-Indian mother’s consent. Although the father had attended
an Indian school and had other contacts with his tribe, the court found the child was
not being removed from an existing Indian family unit. “Here we have a child who has
never resided in an Indian family, and who has a non-Indian mother.” (ddoption of
Baby Boy D., supra, 742 P.2d 1059, 1064.) In In Interest of S.A.M., a Missouri court
also followed Baby Boy 1., and refused to apply the ICWA where an unwed “full-
blooded” Kickapoo Indian father sought custody of his seven-year-old daughter after
the non-Indian mother’s parenta! rights were involuntarily terminated. The father was
not aware of the child’s existence until she was almost seven, and the two had visited
only twic‘e before the litigation. She had severe emotional problems and was mentally
“does
not constitute an ‘Indian family’ of the type mentioned in [ICWAY” (In Interest of
S.AM., supra, 703 $.W .24 at p-608.) And in Adoption of T.R. M., the Indiana

handicapped. The court found the relationship between the father and daughter

Supreme Court found the ICWA inapplicable to an attempt by the Oglala Sioux Indian

10
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Tribe and the Indian mother to revoke her consent to the adoption of her daughter by a
non-Indian couple. Although the child had not been formally adopted by the couple
until the mother sought her return, she had lived with them as their daughter for seven
years., The court held, “In the case before us, the child’s biological ancestry is Indian,
However, except for the first five days after birth, her entire life of seven years' to date
has been spent with her nop-Indian adoptive parents in a non-Indian culture. While the
purpose of the ICWA is to protect Indian children from improper removal from their
existing Indian family units, such purpose cannot be served in the present case before
this Court. . . . [Wle cannot discern how the subsequent adoption proceeding
constituted a ‘breakup of the Indian family " (Mazter of Adoption of T.R.M., supra,
525 N.E.2d at p. 303.)

Other cases have looked beyond the Indian ties of the child to those of
the parents when considering the existing Indian family exception to the applicability
of the ICWA. In Mater of Adoption of Ceews (Wash. 1992) 825 P.2d 305, the
mother, @ho discovered some Indian heritage after the birth of her child, sought to
revoke h;er consent to the child’s adoption. The Washington Supreme Court reviewed
the purpSOSGS of the ICWA and concluded there was no existing Indian family unit

aslr

where “[nleither [the mother] nor her family has ever lived on the . . . reservation in
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either tribe. She agreed to the adoption of her child by a non-Indian couple, who took
custody the day afier the birth, Six months later, the mother sought to revoke her

consent under the ICWA, Citing Baby Boy L., Crews, and T.R.M,, the Louisiana

appellate court found the adoption would not cause the breakup of an existing Indian
family or removal of 5 child from an Indian environment. “The child has never

participated in Indian culture or heritage and more importantly based on the evidence
presented, would not be exposed to such culture in the future even if returned to her

biological mother or her family.” (Hampton v. JA.L., supra, 658 80.2d at p. 337.)

In re Bridget R., stpra, 41 Cal. App.4th 1483, the most recent case on
the existing Indian family doctrine, involved a voluntary relinquishment of twins for

adoption. The mother was not a Native American, but the father was recognized as a

member of the Pomo Indian tribe, whose reservation is in northemn California. The
parents lived in Los Angeles County at the time of the births, Upon the execution of

the relinquishment documents, the twins were immediately placed with their adoptive
family, who returned with them to their home in Ohio where they have remained ever
since. The father subsequently petitioned to have his voluntary relinquishment
rescinded as not in compliance with the ICWA. (§ 1913, subd. (a); § 1914.) Declining

to apply the existing Indian family doctrine; the trial court invalidated the

Oklahoma and there are no plans to relocate the family . . .. [The father] has no ties to relinquishments, and ordered the twinis removed from their adoptive family and

returned to the custody of the father’s extended family.

any Indian tribe or community and opposes [the child’s} removal from his adoptive

parents; Moreover, there is no allegation by [the mother] or the [tribe] that, if custody After extensive analysis, the appellate court reversed, holding that

were returned to [the mother], {the child] would grow up in an Indian environment. To recognition of the existing Indian family doctrine was necessary to preserve the

Ny con?m{.y‘ [1he mother] has shown no substantive interestin her Indian heritage in ICWA'’s constitutionality. “We hold that under the Fifth, Tenth and Fourteenth

the pasft and has given no indication this will change in the future.” (Jd. at p. 310.) In

Amendments to the United States Constitution, ICWA does not and cannot apply to
Hampf’on v.JJA.L (La. App.2 Cir. 1995) 658 So.2d 331, the mother was 11/16th

invalidate a voluntary termination of parental rights respecting an Indian child who is

Indian/and was a member of her father’s tribe. She was bom on the reservation of her not domiciled on a reservation,

unless the child's biological parent, or parents, are not

i
mother’s tribe and lived there for nine years, but had not since maintained any ties to only of American Indian descent,

but also maintain a significant social, cultural or

!
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political relationship with their tribe.” (In re Bridget R., supra, 41 Cal. App.4th at
p. 1492.) The court concluded that the application of the Act under these
circumstances would thwart its purpose of preserving Indian culture through the
preservation of Indian families and would violate the Constitution by:
{1) impermissibly intruding upon a power ordinarily reserved to the states; (2)‘
interfering with Indian children’s fundamental due process ﬁghts respecting family
relationships; and (3) depriving Indian children of equal opportunities to be adopted
and exposing them to an unequal chance of having non-Indian families torn apart
based solely on race, in the absence of a compelling state purpose. Because the trial
court had not taken evidence on whether the biological parents maintained “significant
social, cultural or political relationships” with the tribe, the case was remanded for a
determination on that issue,8
We agree with Bridget R. that recognition of the existing Indian family
doctrine is necessary to avoid serious constitutional flaws in the ICWA. But we
disagreé with its holding that the doctrine cannot come into play unless the child and
both his parents lack a significant relationship with Indian life. We are not willing to
50 limit the doctrine. As demonstrated by our review of the cases, whether there is an
existing Indian family is dependent on the unique facts of each sitation.
Nor must the existing Indian family be limited as suggested in Bridget
R.. Contrary to the view of the Bridgei R. court (41 Cal. App.4th at p. 1500), a broader
interpretation of the doctrine has not been impliedly rejected by the Supreme Court in
Mississippi Band of Choctaw Indians v. Holyfield, supra, 109 8.Ct. 1597. Holyfield

J Two additional California cases have recognized the doctnine, but neither relied on it as a basis
for the decision. (In re Baby Gisi A. (1991) 230 Cal. App.3d 1611; In re ngomiP. (1989216 )
Cal.App.3d 156.) And two California cases have refused to apply the doctrine where only the child’s Indian
contact was considered. (Adoption of Lindsay €. (1991) 229 Cal. App.3d 404; I re Junious M. {1983) 144
Cal Appi3d 786.) Several other states have rejected the doctrine. (See, e.g., Maiter of Adoption of T.N.F.
(Alaska [1989) 781 P.2d 973; Matter of Buby Boy Doe (Idaho 1993) 849 P.2d §25; Matter of N.5. (8.D. 1951)
474 N.W.2d 96.)
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involved twin babies whose parents lived on the reservation and were enrolled
members of the tribe. The babies were bom 200 miles from the reservation and were
voluntarily relinquished for adoption to a non-indian couple, who adopted them in
state court. The trial court found the twins’ were not domiciled on the reservation
because they had never been physically present there; thus, the tribal court did not have
exclusive jurisdiciion of the proceedings under § 1911, subdivision {a). The Supreme
Court disagreed. It held that the domicile of minors is generally the domicile of their
parents; thus, the twins were domiciled on the reservation and the tribal court had
exclusive jurisdiction.

Holyfield did not reject any form of the existing Indian family doctrine.
It dealt with reservation-domiciled Indian parents who had left the reservation
temporarily for the birth of their children so they could relinquish them for adoption
and avoid the application of the ICWA. The Supreme Court held the application of the
exclusive jurisdiction provisions of the ICWA could not be defeated by the acts of the
parents. (Id. at pp. 1608-1608.)

Furthermore, the facts of the case before us do not require us to hold, in
the abstract, that the existing Indian family exception will not apply (in other words,
the ICWA will apply) if one of an Indian child’s biological parents, no matter how
removed from the child’s life, has maintained a connection to Indian Life that a trial
court deems significant. Here, the ICWA is not applicable under any version of the
doctrine. Neither Alexandria nor Renea has any relationship with the SNO, let alone a
significant one. Renea was raised by a non-Indian family, and her extended family is
non-Indidn. The issue of the existing Indian family doctrine was fully litigated below,
but no evidence was presented to suggest Renea had ever been exposed to her Indian
heritage as a child or pursued such an interest as an adult. The father is i-lispanic, and

Alexandria is placed in a preadoptive Hispanic home where Spanish is spoken. Under

14
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these circumstances, it would be anomalous to aliow the ICWA to govern the CROSBY, 1., concurring;
termination proceedings. 1t was clearly not the intent of the Congress to do so.
On the basis of the existing Indian family doctrine, we affirm the trial

court’s refusal 1o transfer jurisdiction to the SNO and to apbly the ICWA’s placement

Whil in in thi
e I concur in the result in this case and some of the court’s reasoning, I

decline to endorse the majority’s gratuitous criticism of I re Bridget R. (1996) 41

Cal. App.dth 1483. (Maj. slip opn. pp. 13-14)
preferences.9 The judgment terminating Renea’s parental rights is affirmed.

CERTIFIED FOR PUBLICATION. CROSBY, J. -
WALLIN, J.
1CONCUR:

SILLS, P. 1.

9 The SNO argues the case was actually transferred to it in September 1992 when the tral court

notified the tribal court of the mother’s petition and the tribal court jssued an order accepting jurisdiction. This
argument must fail because the letter from the trial court could not function as an order. Chief Magistrate Tah-
Bone thought the tmial court was transferring jurisdiction, and the trial court thought it would see if the tribal

court wanted junsdiction before it held a good canse hesring. This was a misunderstanding and does not elevate
a etter to the status of & binding order.
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Chairman McCain, Members of the Committee, Good Morning.

My name is Michael J. Walleri, from Fairbanks, Alaska. For the last 17 years, 1
have represented the Tanana Chiefs Conference, a consortium of 34 Indian tribes in
Interior Alaska. Iam currently, general counsel for the TCC and the tribes. The
member tribes have a combined fribal population of a little over 15,000 people, and
our office manages an active ICWA case load comprised of between 120-160
children’s cases, one half of which are in tribal courts. Over the last year and a half, 1
participated with several tribal and adoption attorney’s in a national workgroup to
develop amendments to the Indian Child Welfare Act, which culminated in the
proposal submitted for your consideration by the National Congress of American
Indians (NCAI).

HOWTHEPROPOSALWAS DEVELOPED

The NCAI proposal is the product of discussions over the last year and a half
between the National Indian Child Welfare Association (NICWA), the Association
on American Indian Affairs (AALA), Tanama Chiefs Conference, (TCC) and the
American Academy of Adoption Attorney's (AAAA). The effort was intended to
develop a consensus package of amendments which would address mutually

perceived problems with the Indian Child Welfare Act. These problems tend to
destablllze Indian child adoptive placerments by protracted and avoidable litigation
over ambiguous language in the Act. The goal was to clarify and improve various
provisions of the Act to bring more stability to Indian child adoptive placements in
a manner consistent with the underlying policies of the Act.

The need for this legislation is not new. In 1988, the Committee considered
several amendments advanced by tribal groups. In recent years, new accounts of
contentious and prolonged litigation, and the adoption of different interpretations
of this federal law by various states, has highlighted problems with the Act.

Last year, several proposals to amend ICWA were filed in the House and
Senate. The House held a subcommittee hearing on one of the proposals in May,
and several tribal groups and adoption practitioners testified. After the hearing,
representatives of the AAAA contacted representatives of NICA and TCC to explore
the possibility of developing consensus legislation. A national workgroup was
formed and met over the following summer to discuss and develop such an
approach.

The national workgroup produced several drafts of possible language, and
finally presented a draft proposal to the Alaska Federation of Natives (AFN) in
October of 1995. The AFN endorsed the package at its annual convention, and in
November of 1995 the package was presented to NCALI at its annual convention in
San Diego. NCAI gave the process a "vellow light” by endorsing the draft, and
encouraging the process to continue, including consultation with a broader cross -
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i tribes on the national level. Substantive concerns within the adoption
esxitcg:\rx‘eyo{commm\ity required further madification of the proposal, v:sl::(clhthvia;hoenix
developed at a meeting in Phoenix in December, 1995. AAAA endf | the Phoen
draft, which contained substantive changes and Wrequlred t&ubnm,bm ion v(i’s NCALat
its mid-year mweting in Tulsa in June, 1996. NCAI offered a1 fur ﬂt:l' IZAAA
draft proposal at that time, which is before you now. Last week, the
endorsed the NCALI proposal. ‘

5 ined in Title TI

In the interim, the House passed amendments to ICWA conh.:med in Ti )
of H.R. 3286, without benefit of a hearing process. There was no mbatlego'r;;‘s:ltahon
without a hearing process, and not a single tribe in the nation suppq:tee e |
proposal. The bi-partisan leadership of the House Resources Coblgg Ceds o gly
objected to the provisions, and expressed its support for a more ba nf ce a
reasoned process such as the national workgroup involving n*gganmgthls Committec
participation by the tribes and adoption professionals. The action by hus Committee,
last week; to strike Title Il of HR. 3286 demonstrates an equal commil
more balenced and reasoned approach to the problem.

ANALYSIS OF NCAIPACKAGE

The amendments to the Indian Child Welfare Acf (ICV\{ A) prop«?sed by NCAI
are an attempt to promote stability and certainty of Indian child atd:opt:iVe The
placements, by addressing the canses of protracted and negglla;sx nttlg,a orc\l.e Th
litigtion has been caused by efforts of some ﬁdopbon practitioners to eva e
application of the Act, and some tribal agencies to extend the provisions o
improperly.

se version attempts to simply reclassify certain Indian children to no
longer &elﬂloi‘a‘f "I,'le\e approach is a disingenuous slight of hand g;enusefi uggx;na
rude image of Indian people and society captared in ‘the 19th cen try ;:fgm n
system. The test harkens back to a discredited policy in place pt‘;:l)t o e‘ . becgo the
right to vole to Indians generally, when individual Indians coul d appl y’]‘(;ed o
reclassified as non-Indian, if they could demonsirate that they wef.e;havn lx &
Moreover, the House version goes beyond addressing problems wi ‘vo:\;; ;‘y
adopticns by limiting Indian tribes from intervening and providing servi
child abuse and neglect cases which arise off reservation.

The NCALI draft suggests a different approach which {ocuses upon specific

problems within the area of Indian child welfare practice. It proposes certain reforms

of ICWA intended to promote stability and certainty in the adoption process for

Indian children, adoptive parents, extended Indian family and Indian tribes by
providing:

* clarification of ICWA provisions and procedures,

* ncentives for early dispute resolution, and . o
" ;aenalti&‘ for efforts by all parties to violate ICWA provisions.
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The NCAI draft also avoids the adverse consequences of the House draft
which would prevent tribes from prov

iding services to Indian children in
involuntary child protection proceedi

ngs and neediessly interfere with tribal
membership determinations which would deny other tribal benefits to off -
reservation Indian children.

The specific provisions of the NCAIL proposal address the following points:

1. NOTICE TO INDIAN T

RIBES (VOLUNTARY) [refer to pages 4 and 6 of NCAL
draft]

PROBLEM STATEMENT: Currently, ICWA requires that tribes receive
notice of involuntary foster care placements, but does not require tribal notice of
voluntary adoptions. This has resulted in a serious dichotomny illustrated by two
Alaskan cases which have set national precedence. In In Re JRS, 690 P.2d 10 (Alaska
1984) and C i i ices v C 783 P.2d 1159 (Alaska, 1989) the Courts
held that tribes could intervene into voluntary adoption proceedings to enforce
ICWA placement preferences, but were not entitled to notice of these proceedings.
Consequently, tribes depend upon learning of proposed adoptions by word of
mouth, which needless delays the development of tribal responses and
interventions. This has been unnecessarily disruptive of adoptive placements and
prolonged litigation .

PROPOSED SOLUTION: Provide notice to tribes for voluntary adoptions.
The NCATI proposal also specifies the content of the notice to assure that tribes have
adequate information to identily the child and the child's extended family and
respond in a timely manner

2. TIMELINESS FOR INTERVENTION (VOLU

NTARY) [refer to Pages 2,3 and 5 of
NCAI draft]

PROBLEM STATEMENT: Under ICWA, Tribes can intervene at any time in
the proceedings. This can be disruptive of an adoptive family placement if the
intervention occurs after physical placernent of the child in the adoptive home.

Since tribes do not currently receive notice of the adoption,

and their intervention is
delayed, this can be a common problem.

PROPOSED SOLUTION: I tribes receive early notice, it is reasonable that
tribes be timited to file their intent to ntervene, or objection to the adoption within
90 days, or be precluded from further intervention. Additionally, the NCAI draft
provides that if the tribe files a determination within the 90 days that the child is not
a member, the court and ado

plive parents can rely upon that representation in the
adoption proceedings,
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3. CRIMINAL SANCTIONS [refer to pages 6 of NCAI draft]

PROBLEM STATEMENT: In the Rost case[In re Bridget R., 49 Cal. Rpt. 2d 507

orney for the adoptive pavenis counseled the biological parents to not
e o o el e T e ol o
itigation. That attorney is now being s ; 3 t
lflahng\ial;?ll‘)uﬁhe pracﬁg is still common among some adoption :tton{::g s :;‘?five
deceptive practices, by some unethical adoption practitioners, desta tzeded l:amil
placements and stimulate needless litigation between tribes, [nfium ::Tden Thesey
members and the adoptive families, and irreparably harm h\dxax:i < h:d.rinéanded
practices are a fraud upon adoptive parents, Indian c-hlldten, an ia
families, which is destructive to all the involved parties.

PROPOSED SOLUTION: Efforts intended o evade application of federal law,

committed by attorney’s, and public or private agencies facilitating adoptions,
shouid be a crime.

4. WITHDRAWAL OF CONSENT [refer 1o pages 3 and 4 of NCAI draft]

5 : 5 not provide specific time
BLEM STATEMENT: The current ICWA does not p
lines f(FrRao parent to withdraw his/her consent to adoption. Instead, ICWA precludes

withdrawal of parental consent to adoptic;n be}x:ad on é)neﬁof‘sle;::is pri:‘q;lsuz:lrrent
hmarks in the termination of parental rights or adoption pr 3 7
?fo:rn:" it is very unclear as to when a parent may or may not withdraw consent,

ifferi i 3 t trigger
i fous states have differing adoption procedures that may or may no
itl\?zp‘sg‘;g}l)e sections of ICWA. The mterplay between various state laws has led to

ion ii vi g1 . Additionalily, the time lines
iti iin several states with varying outcomes,
11;2532:: entry of consents to adoptions and the actual mmnmno:nﬂ\:mt of a:s ates
| i i i tterns of the vario .
ion procedure varies with the laws and practice pa
%izpltci?\gél:rﬁme between parental consent o adoption and comumencement of the
adoption:fproceeding increases the potential for problems. This mayObbte:or:; po;e
compiex with inter-state adoptions it which consents to adopt are mTh inc e
juris}:lictié)n and the adoption proceedings are initiated in another state. There is

need for a national standard as to when an Indian parent may withdraw consent to

an adoption to provide more predictability and stability to the adoption process.

PROPOSED SOLUTION: The NCAI proposal establishes a national standard

/i ion by providing that a parent may
vithdrawal of parental consent to adoption by _
igirthﬁéiav\:; a consent toP:doption ap to 30 da){s after commencemnent of .ado;.)tlon
roceedir\gs, six months after notice to the fribe if no adoption p‘roge‘edmg is
Eommem,ed, or entry of a final adoption order, whichever occurs first.
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5. CLARIFICATION OF

APPLICATION OF ICWA IN ALASKA [refer to page 2 of
NCAI draft]

PROBLEM STATEMENT:  Much of the litigation in Alaska over ICWA
involves the jssue of Indian country . The concern over the jssue continues to
drive protracted litigation based upon the implication of such decisions on non -
ICWA concerns. This has impeded mplementation of the primary goals of ICWA,
Consequently, Indian children suffer the trauma of such needless litigation,

PROPOSED SOLUTION: The

7 NCAI draft proposes to define reservations to
include Alaska Native villages for

ICWA purposes.
6. OPEN ADOPTIONS [refer to Page 6 of NCAI draft)

PROBLEM STATEMENT:  Much of the litigation over Indian children is
related to the winner-take-all characteristic of child custody / adoption litigation. In
many states, adoptions must totally terminate the relationship between children
and biological parents. In states that

allow open adoptions, this option has provided
a basis for settiement of contentious litigation which allows Indian children to
maintain contact with their family and/or tribe, while remaining in an adoptive
Placement to which the child has emwtionally bonded.

PROPOSED SOLUTION: The NCAI
adoptions for Indian children in aj]
customs of many Native
by custom and tradition.

7. WARD OF TRIBAL COURT [refer to page 2 of NCAT draft]

PROBLEM STATEMENT: Ambiguity over who is a ward of a tribal court
has led to some confusion and litigation. The issue is mmportant since wards of a
tribal court are subject to the exclusive Jurisdiction of tribal courts,

NCAI proposal would clarify
purposes, a child may become a ward of 2 tribal court only if the
or resident within a reservation, or

court to tribal court.

that for ICWA

) child was domiciled
where proceedings were transferred from state

8. INFORMING INDIAN PARENTS OF RIGHTS [refer to page 2 of NCAI draft]

Currently, Cwa only provides that an Indian
parent is advised of his/her rights respecting the adoption of his/her child by the
court. This usually occurs long after the parent has decided to consent to the child's

adoption, and for the most part is perfunctory. It is not required that the parents be
advised about his/her rights before the decision respecting adoption is made. This
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has resulted in Indian parents changing thewr minds after they have consulted a
lawyer and been advised of their rights.

PROPOSED SOLUTION:  The NCAI proposal would provide that attorney’s,
and public and private agencies must inform Indian parents of their rights and their
children’s rights under ICWA prior to the entry of a consent to adoption.

Hopefully, this will reduce the number of parents who change their minds about
adoption after consulting an attorney subsequent to signing a consent to adoption.

9. TRIBAL MEMBERSHIP.

PROBLEM STATEMENT:  The most contentious ICWA litigation involves
whether a particular child is a member of a tribe or eligible for membership, and
therefore included within the coverage of ICWA. A central premises of US Indian
self-determination policy provides that tribes have the right to determine their
membership, and that different Indian tribes are free to have different membership
criteria. Tribal critics have accused tribes of extending their tribal membership
beyond permissible boundaries, while tribes have resisted efforts by state courts to
unduly restrict tribes from employing modern tribal membership determinations
adopted by the tribes.

Critics of the tribes have called for federal review of such determinations by
the tribes, however, an emerging body of case law is addressing the matter. One line
of cases has treated the matter as an evidentiary question capable of determination
by State courts, with some cases going so far as to hold that State courts can
determine tribal membership determinations without regard to established tribal
membership determination processes.

‘On the other hand, another line of cases is emerging which holds that tribal
membership must be determined by the tribe, and that review is available in by state
and federal courts, after exhaustion of tribal remedies, in determining whether the
tribe exceeded its lawful powers, or violated the due process provisions of the Indian
Civil Rights Act, and the tribal decisions is entitled to State court full faith and
credit.

PROPOSED SOLUTION: The NCAI proposal provides that tribal
membership be determined by a certification by the tribe to be filed upon
intervention. The proposal does not disturb emwrging case law which allows state
and federal court review of such determinations after exhaustion of tribal remedies.

OTHER AMENDMENTS
Last week members of the national workgroup continued to meet to discuss

various concerns being raised by tribal and adoption advocates. The most recent set
of concerns are
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1) allewing pre-birth notice to a tribe of a planned adoption,
2) tuther clarifying standards of tribal intervention,

)]

—— prohibiting removal of a child from a jurisdiction to evade application of

4) need for mwre specific language regarding Alaska,

5) furth, ificati - i 1
and ) further clarification of language respecting parental withdrawal of consent,

6) language requiring mformation ice ibs ;
reasonable mqui!x;'_\,, = 8 On i notice to tribe only if known after a

The national workgroup has developed lan,
) guage to address th
;nd trax;smntted the proposed Janguage to the mmm:t%ee in a letter bya;lrm]l:c:ims
rope of AAIA. These amendments are consistent with both the NCAI and A AAA
endorsements and merely clarify the drafters understandings of the proposal

CONCLUSION

I hope this helps the Committee understand th i
\ e logic and back, i
‘t:::taI\iIt?t?IoFﬁmLChlﬂge:Z\;; ‘til:at ﬂltae proposal “:lm greatly improve tl%:)s‘;‘ghbt;h::\?i
ve placerments, and will reduce the liti i 1
lo\cacsu};:zgu:aﬂr\; :{:ao.f : élv::/\: bt;lenenunpret'ssed with the unprovemenltsg;h?:‘hv;’\?:eh
: WA when tribal, state and private agencies
provide safe and appropriate homes for Indian childpren, whog n?ngﬁ nw;rit;igrsvt?s? ©

have an opportunity to be raised in a healthy Indian family environment. On the

roposal as a rational,
Ilpiﬁgpation. rational, well balanced and thoughtful attempt to curb such destructive
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Novemter 26, 1979

Part Il

Department of the
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67584 Foderal Register / Vol, 44, N6. 228 / Monday, Novemb

28, 1979 | N

DEPARTMENT OF THE INTERIOR
Bureau of Indian Atfairs

Guidelines for State -ourts; Indian
Chiid Custody Proceadings

This notice is published in exercise of
authority delegated by the Secretary of

ponsibilities C has explict
unposed on the Department, those rules
are binding. A viciation of those rules is
a violation of the law. When, however,
the Department writes rules or
guidelines advisiny some other agency
how. it should car. y out responsibilities
explicitly assigned to it by Congress,
t.hnse rulen or 3u.ldelinen are not, by
Courts will take

the Interior to the A y—
Indian Affairs by 208 DM 8,

There was published in the Federal
Register, Vol. 44, No. 78/Monday, Aprl.l
23, 1979 a notice entitled R

what this Department has to say into
account in such instances, but they are
free to act contrary to what the

D t had said if they are

Guidelines for State Courts—Indian
Child Custody Proceedings. This notice
pertained directly to implementation of
the Indian Child Welfare Act of 1978,
Pub. L. 95-608, 92 Stat. 3089, 25 U.S.C.
1901 et seq. A subsequent Federal
Register notice which invited public
cominent concerning the above was
published on June 5, 1878, As a resuit of

convinced that th : + Department's
guidelines are not required by the
statute itself,

Portions of the Indian Child Welfare
Act'do expressly delegate to the
Secretary of the Interior responmblhly

coutrol over state or tribal courts or to

hg!slate for them with respect to lndlan
For C

‘ulsn to an administrative agency uuch

supervigory control over courts would

be an extraordinary step.

No in the language or legislative
history of 25 U.8.C. 1952 compels the
conclusion that Congress intended to
west this Department with such
extraordinary power. Both the language
and the legislative history indicate that
the purpose of that section was simply
to assure that the Depanmem moved

ptly to to
mrry out the responsiblhtms Congress
had assigned it under the Act.
Assignment of supervisory authority
aver the courts to an administrative
agency-is a measure 8o at odds with

for interpreting For
example, under 25 U.S. C 1918, the
Secretary is directed to determine

a plan fo of

comments received, ther
guidelines were revised and are
provided below in final form.

Introduction

Although the rulemaking procedures
of the Administrative Procedures Act
have been followed in developing these
guidelines, they are not published as
regulations because they are not
intended to have binding legisiative
effect. Many of these guidelines
represent the interpretation of .the
Interior Department of certain
provigions of the Act. Other guidelines
provide procedures which, if followed,
will heip assure that nghts guaranteed
by the Act are protected when state
courts decide Indian child custody
matters. To the extent that the
Department’s interpretations of the Act
are correct, contrary interpretations by
the courts would be violations of the
Act. If procedures different from those

d in these guidelines are
adopted by a state, their adequacy to
protect rights guaranteed by the Act will
have to be judged on their awn merits.

Where Congress expressly delegates
to the Secretary the primary
responsibility for interpreting a statutory
term. regulations interpreting that term
have legislative effect. Courts are not
free to set aside those regulations simpiy
because they would have interpreted
that statute in & different manner.
Where, however, primary responsibility
for interpreting a statutory term rests
with the courts, adminiatrative
interpretations of statutory terms are
given important but not controlling
significance. Batterton v. Francis, 432
U.S: 418, 424-425 {1877).

In other words, when the Department
writes rules needed to carry out

jurisdiction is “feasible” as that term is
used in the statute. This and other areas
where primary responsibility for
implementing portions of the Act rest
with this Department, are covered in
regulations promulgated on july 31, 1978,
at 44 FR 45092,

Primary responsibility for interpreting
other language used in the Act, however,
rests with the courts that decide Indian
child custody case 8. For example, the
legislative history of the Act states
exphcilly that the use of the term “good
cause” was designed to provide state
courts with flexibility in determining the
disposition of a placement proceeding
involving an indian child. 8. Rep. No.
95-597, 95th Cong., 1s! Sess. 17 (1977).
The Department's interpretation of
statutory Ianguage of lhm type s

blished in these guid

Some commenters asserted that
Congressional delegation to this
Department of authority to promuigate
regulations with binding legislative
effect with respect to all provisions of
the Act is found at 25 U.8.C. 1952, which
states, “Within one hundred and erghty
days after November 8, 1978, the
Secretary shall promulgate such rules
and reguiations as may be necessary to
carry out the provisions of this chapter.”
Promuigation of regulations with
legistative effect with respect to most of
the responsibilities of state or tribal
courts under the Act, however, ts not
necessary to carry out the Act. State and
tribal courts are fully capable of
carrying out the responsibilities imposed
on them by Congress without being
under the direct supervision of this
Department.

Nothing in the legislative history
indi that C this

of both federalism and
separation of powers that it should not
be tmputed to Congress in the absence
of an express declaration of
Congressional intent to that effect.

Some s also r ded
that the guidelines be published as
regulations and that the decision of
whether the law permits such
regulations to be binding be left to the
court. That approach has not been
adopted because the Department has an
obligation not to assert a 1ithority that it
concludes it does not have.

Each section of the revised guidelines
is accompamed by commentary
explaining why the Department believes
states should adopt that section and to
provide some guidance where the
guidelines themselves may need to be
interpreted in the light of specific
circumstances.

The onginal guidelines used the word
~should" instead of "shall" in most
provisions. The term “should” was used
to communicate the fact that the
guidelines were the Department’s
interpretations of the Act and were not
mtended to have binding legislative
effect. Many commenters, however,
wnterpreted the use of “should” as an
attempt by this Department to make
statutory requirements themselves
optional. That was not the intent. If a
state adopts those guidelines, they
should be stated in mandatory terma.
For that reason the word “shall” has
replaced “should” in the revised
guidelines. The status of these
guidelines as interpretative rather than

ive in nature is q ly set
out in the introduction.

In some instances a state may wish to
establish rules that provide even greater

ian for rights d by the
Act thaa those suggested by these
gdda!hel. These guidelines are not

Department to exercise supervisory

age such action. Care
should be laken. however, that the
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language. This is done in ooder tomake  as & result 080

the guidelines more complete so that
they can be followed without the need
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pe
the purpose of this Act alone would
simply provide unnecessary
complications Ein the l“‘:;_na
A number of commen! .
recommended that the guldélma
\nclude recommendations for tribal-state
agreements under 25 USC 1810 A
ber of other it hl;::ever.
iticized the ore provision in
Py guidelines addressing that
subject as tending to tmpose on such
agreements restrictions that
did not intend should be imposed.
Because of the wide variation in the
situations and attitudes of states and
tribes, 1t is difficult to deal with that
1ssue in {he context of guldelines. The
Department is urrently developing
materials to aid atates and tribes with
such agreemeuts. TherDepku.‘tmenl hopes
to have those materials gvailable later
this year. For these reasons. the
provision in the original guidelines N
concerning tribal-state agree.mem: as
boen deleted from the guidelines.
The Department has also recelved.b ;
many requests for assistance from tribal

e of thip Act. The Department
?:l::ags to provide additional guidance
and assistance 1n that area also ia the
future. Providing guldance to state
courts was giv :n‘:‘highern;p;nu;\tmyom

e the Act imposes y
e ot staie courts than it does

tribat couris. .
anMany commenters have urged the
Department 1o discuss the effect of the
Act on the financial responsibilities of
states and tribes to provide services to
indian children. Many such services ;‘rle
funded in large part by the Depanmm
of Health, Education, and Wellare.
policies and fegulations of that
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families or Indian tribes. Proceedings in
state courts involving the custody of
Indian children shall follow strict
procedures and meet stringent
requirements to justif + any resuit in an
individual case contr. ry to these
preferences. The Indi n Child Welfare
Act, the federal regulations

1 ting the Act, the r

guidelines and any state statutes,
regulati or rules ulg to,
implement the Act shall be liberally
construed in favor of a resuit that is
consistent with these preferences. Any
ambiguities in any of such statutes,
T ti rules or guidelines shall be
resolved in favor of the resuit that is
most consistent with these preferences.
(2} In any child custody proceeding

where applicable state or other federal
law provides a higher standard of
protection to the rights of the parent or
Indian custodian than the protection
accorded under the Indian Child
Welfare Act, the state court shall apply
the state or other federal law; provided
that application of that law does not
infringe any right accorded by the
indian Child Welfare Act to an Indian
tribe or child.

A. Commentary

The purpose of this section is to apply
to the Indian Child Welfare Act the
canon of construction that remedial
slatutes are to be liberally construed to
achieve their purpose. The three major
purposes are derived from a reading to
the Act itaelf. In order to fully implement
the Congreasional interit the ruie shall
be applied to all implementing rules and
state legislation as well.

Subsection A.(2} applies to canon of
statutory construction that specific
language shall be given precedence over
general language. Congress has given
certain gpecific rights to tribes and
Indian children. For example, the tribe
has a right to intervene in involuntary

custody proceedings. The child has a
right to learn of tribal affiliation upon
becoming 18 years old. Congress did not
intend 25 U.S.C. 1921 to have the effect
of elimnating those rights where a court
concludes they are in derogation of a
parental right provided under a state
statute. Congress intended for this
section to apply primarily in those
instances where a state provides greater

protection for a right accorded to

parents under the Act. Examples of this
mnclude State laws which: impose a
higher burden of proof than the Act for
removing a child from & home, give the
parents more time to prepare after
receiving notice, require more effective
notice, impose stricter emergency
removal procedure requirements on

those removing a child, give p

greater access to documents, or contain
additional safeguard to assure the
voluntariness of consent.

B. Pretrial require ments

B.1. Determination That Child Is an
Indian

{a) When a stat ; court has reason to
belleve a child involved in a child
custody proceeding is an Indian, the

« court shail seek verification of the
child’s status from either the Bureau of
Indian Affairs or the child's tribe. In a

I y pli t p ding where a
consenting parent evidences a desire for
anonymity, the co wt shall make its
inquiry in a manner that will not cause
the parent's indeniity to become
publicly known.

{b)(i) The determination by a tribe
that a child is or is not a member of that
tribe, is or i8 not eligible for membership
in that tribe, or that the biological parent
is or is not @ member of that tribe is
conclusive.

{ii) Absent a contrary determwation
by the tribe that is alleged to be the
Indian child's tribe, a determination by
the Bureau of Indian Affairs that a child
18 or is-not ar Indian child is conclusive.

(¢} Circums :ances under which a state
court has reason to believe a child
involved in a child custody proceeding
is an Indian include but are not limited
to the following:

(i) Any party to the case, Indian tribe,
Indian organization or public or private
agency informa the court that the child is
an Indian child.

{ii) Any public or state-licensed
agency involved in child protection
services or family support has
discovered information which suggests
that the child is an Indian child.

(iii} The child who is the subject of the
proceeding gives the court reason to
believe he or she is an Indian child.

{iv) The resid: or the d ile of

entitled to great deference. See, e.g.,
United States v. Sendovai, 231, U.S. 28,
27 (1613).

Alihough tribal verification is
preferred, a court may want to seek
verification from the BIA in those
voluntary piacement cases where the
parent bas requested anonymity and th
tribe does not have a system for keepin;
child custody matters confidential.

Under the Act confidentially is given
a much higher priority in voluntary
p dings than in 1 Yy ones.
The Act mandates a tribal right of notic
and intervention in involuntary
pr dings but not in vol 'y ones.
Cf. 25 U.S.C. § 1912 with 25 US.C.

§ 1913. For voluntary placements,
however, the Act specifically directs
state courts to respect parental requests
for confideritiality. 25 U.S.C. § 1915(c}
The most 1 y pl
involves & newborn infant.
Confidentiality has traditionally been a
high priority 1n such placements. The
Act reflects that traditional approach by
requiring deferegce to requests for
anonymity in voluntary placements but
not in involuntary ones. This guideline
specifically provides that anonymity not
be compromused in seeking verification
of Indiap status. If anonymity were
compromised at that peint, the statutory
requirement that requests for anonymity
be respected in applying the preferences
would be meaningless.

Enrollment is not always required in
order to be a member of a tribe. Some
tribes do not have written rolls. Others
have rolls that list only persons that
were members as of a certain date.
Enrollment is the common evidentiary
means of establishing Indian status, but
it is not the only means nor is it
necessarily determinative. United States
v. Broncheau, 597 F.2d 1260, 1263 {9th
Cir. 1979).

The guidelines also list séveral

t

the child, his or her biologicai parents,
or the Indian custodian is known by the
court to be or is showntobe a

p iy Indian ity.

{v] An officer of the court involved in
the proceeding has knowiedge that the
child may be an Indian child.

B.1. Commentary

This guideline makes. clear that the
best source of information on whether a
particular child is Indian is the tribe
itself. It is the tribe’s prerogative to
detenmine membership criteria and to
decide who meets those criteria. Cohen,
Handbook of Federal Indian Law 133
{1842). Because of the Bureau of Indian
Affairs’ long experience in determining
who is an Indilm for a variety of

its are also

cr tances which shall trigger an
inquiry by the court and petitioners to
determine whether a child is an Indian
for purposes of this Act. This listing is
not intended to be complete, but it does
list the most common circumstances
giving rise to a reasonable belief that a
child may be an Indian.

B.2. Determination of Indian Child's
Tribe

(a) Where an Indian child is a member
of more than one tribe or is eligible for
membership in more than one tribe but
is not a member of any of them, the
court is called upon to determne with
which tribe the child has more
significant contacts.

{b) The court shall send the notice
specified in recommended guideline B.4.
to each such tribe. The notice shall
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i ed in child B.a. D
E bes thatare by tribal officials invalv b r e vt
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l‘::a‘idng :m uei;aeeh views on which tribe ieﬁalla&vc Jﬂsm(y mba ba:: d o:‘]he . (l;)‘ cymgh javen mﬂ ot
designa are to th elinquen ing
e bede‘ﬂ’n “m’l%m tribe shall be ot m"” = politi lati P covered by the Act, the Act does n;;;;lg
(c)In m‘mﬁ;ﬁ;‘h n:be. the between&damuyandﬂnem‘be.h;;a to mmm“ mﬁ:‘m
ier thi 1 the guidell ac! 5 igibility, whick
Couﬂnﬂmmgm“ mml‘im’fm:lxm:mn‘mg other things. ::ldwi:’e:.l;enhlp of the child committed by children. and to an‘y}m .
th?i)fiuwﬁdmaideneemodr;::r&e cﬂsﬁgqﬂﬂt}:ﬂu . juvenile dolizg 7 poocepding at |
reservation of each tribe an: uency ube gl  provide, however, remalty n the Al : ;
fcontacts withsach tribe; previous declsl nfwmihe wt mad : sepion g
o (ii) child's participation in activities of :gﬂxg :;-i’e d.exmemmml ahﬂon' of the . ,hib Child ddi: by d = "p,,;:m
e??mt;h&fb': mency in the ) of i the child b a of P context anxmil‘.mD:rdm;:: by
(iti) chilkd's e a different tribe. This provision is : Tati : are ot covered by
each tribe; there bas been u previous  included because of the importance i: the At 30 bong a5 o
(iv) whether ith respect to the child by stability and continuity to a child vt\; o one of the parents sto d’m e
ad]ndx::at;an .::‘f t}:‘:-xbes. has been placed outside the home by a (¢} Voluatary
a court of one pln::emen

(v] residence on or near one ol the
u-iLéA‘ reservation by the child's
rek:'ij)v;:t:mi membessbip of custodial

arent or Indian custodian;
i (vil) interest asserted by each tribe in
response to the notice specified in )
subsection B.2.(b} of these guidelines:

d "y s
an(viii) the child'e self idgnuﬁcauon.‘h
(d) The court's determination toge er
with the reasons for it qhallc})e ae:):to;n
a written document and made a p:
the record of the proceeding. Aco;;y of
that document shall be sent to eac
parly to the proceeding and to each
person or sovemmf ahnml agen;y ;hal
r ed notice of the proceeding.
re‘l::;‘;l dx:nchﬂdis /2 member of only one

court. ¥ & child becomes a member
before a placement is bx:nde or before a

> s .
not operate to prohibit the child's p:}ren
or lndpian custodian from regaining

sary
?:ra::‘tsheegimsom, however, then that
membership decision can be ta}(ex.z into 5
account without harm to the child's nee
for stable reluﬁom‘l‘;lp: -
ave received seve: o
recvgznl::endaﬁons that “Indian child's
tribe” status be accorded to all tribes n
which a child is eligible for membel:s)‘lxp.
The fact that Congress, in \he.deﬁmhon
of “Indian child's tribe,” proyndgd a
criterion for determining which is the
Indian child's tribe, is a clear indication
of legislative intent that th'?re be only
one such tribe for each child. For
purposes of transfer of iunsd_lctmn. there
obviously can be only one tribe to
dj te the case. To give more than

tribe, that tribe shall be de ed the
Egie;m child's tribe even !hough the
child is eligible for, membership in
another tribe. if & child becomes a
member of one (:ribz dugi% ;:- after the
£ t tribe &l

grawomedxih‘gﬂﬁa th:m ndien child's tribe
with respect to allisuirsequent actions
related to the progeeding. I the child
becomes a member of & tribe other than
the one deeignated by the court 2s the
Indian child's tribé. actions taien based
on the court’s determination prior to the
child's becoming & tribal member
continue to be valid.

B.2. Commentary ©

deline requires the court to

no-‘t?fi; tribes th:?unq polenuall_y the
indian child's tribe so that each tribe

may eesert #ts claim to that status and

the court may have the benefit of the

views of each tribe. Notification of ali

¢ “Indian child's tribe"” status for
gxfpt;?:zs of the placement prefereucesb
would dilute the preference accorded by
Congress to the tribe with which the
child has the more significant contacts.
A vight of intervention could bg
accorded a tribe with wluc.lzha c(hxld has
i ignificant contacts withou .
Lexf;esr:unx‘xm the nght of the other tribe.
A state court can, if it mshes_ and state
law permits, permit intervention by
more than one tribe. It could also give a
second tribe preference in placement
after attempts to ,plac,a a child with a
member of the first tribe or in a home or
institution designated by the firat mb‘eh
had proved unsuccessful-So fong “‘h 9
special rights of the Thdlan child's tribe
are respected, giving lpedfﬂ status to
the tribe with the less eignificant
contacts {2 not prohibited by the Act
and may, in mary instances, be a good

dy of the child ut any time are not
not co;ered by the Act. Where such
piacements are made pursuanttoa "
written agreement, that agreement sh.
state explicitly the right of the parent t‘)ir
custodian to regain custody of the chil
upon demand.

B.3. Commentary ‘
The purpose of this section is to deai
with some of the questions the
Department has been receiving
concerning the coverage qf the Act. .
The entire legislative history }xlake.zs it
clear that the Act is directed primarily
at attempts to place someone other than
the parent or Indian custodian in charge
of raising an Indian chﬂd-—whetm:inn a
permanent or temporary baqxls. Although
there i some overlap, juvenile .
delinquency proceedings are primarily
designed for other purpases. Where the
child is taken out of the hameilfo(r
itting & crime it isusually to
g‘::::‘c( Bl;‘ﬁlely from further uf'feqses by
the child and to punish the child in order
to persuade that child and others not to
it other offenses.
cug;?oemenm based on status offenses
(actions that are not a crime when
committed by an adult), however, are .
ugually premised on the conglusion tha
the present custodian of the child is mot
providing adequate care or supervision.
To the extent that a status offense poses
any immediate danger to society. it is
usually also punishable as en oﬁemmb
which would be & crime if comunitted by
an adult. Por that umndlumu_ offenses
d the same a¢ dependency
Srocneding ma::d are by the Act
and these guidelines, while other
i o dall

excleded. .
‘While excludes plavaments
based ax:‘::wm would be a crime

are

b Act.

the tribes is also inecessary so the court  way to wmplywithftt!l:: spinit of the A

. ngider the comparative interest of Determinations of ﬂ:’ lndianm ’wchﬂdnm
cad mnibo the Child's welfare in tribe for purposes of i b
::gqm:m on. That factor has long :_‘e‘:l:'uan‘y_hmxen hmthhmtym
been regarded ‘limpoﬂnn! mdumgﬂ “dlldlm o A"ith
consideration in imaking child custody Mmllodymmﬁe;:n deamedbe o
decizians. . o child , n‘,lllind-

The significan{ factors listed in ihis diffsrent deienming tirely
sectica ate h-.neg} on speop legal
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Where they are based on an act which
would be a crime if commitied by an
adult. Such terminations are not
intended ag punishment and do not
prevent the child from committing
further offenses, They are based on the
conclusion that som: -one other than the
present custodian of the child-should be
raising the child. Co. -gress has

concluded that courts shall make such

ludgments only on the basis of evidence
that serious physicai or emotional harm
to the child is likely to resuit unless the
child is removed.

The Act excludes from coverage an
award of custody to cne of the parents
“in a divorce proceeding.” If construed
narrowly, this provision would leave
custody awards resulting from
proceedings betweer: susband and wife
for separate maintenance, but not for
dissolution of the marriage bond within
the coverage of the Act. Such a narrow
Interpretation would not be in accord
with the intent of Congress. The
legislative history indicates that the
exemption for divorce Proceedings, in
part, was included in response to the
views of this Department that the
protections provided by this Act are not
needed in proceedings between parents,
In terms of the purposes of this Act,
there ig no reason to treat separate
maintenance or similar domestic
relations proceedings differently from
divorce proceedings. For that reason the

statutory term “divorce proceeding” is

construed to include other domestic

relations Proceedings between spouses,
The Act also exciudes from its

coverage any placements that do not
deprive the parents or Indian custodians
of the right to Tegain custody of the child
upon demand. Without this exception a
court appearance would be required
every lime an Indian child left home to
80 to school, Court appearances would
also be required for many informal
caretaking arrangements that Indian
parents and custodisns sometimes make
for their children, This statutory
exemplion is restated here in the hope

that it will reduce the ingt

agreement is recuced to writing, the
parties have only thoge rights
specifically written into the agreement,

B.4. Determination of Jurisdiction

(a) In any Indian child custody
proceeding in state court, the court shall
determine the residence and q ile of

the child. Except as provided in Section
B.7. of these guidalines, if either the
residence or domicile is on a reservation
where the tribe exercises exclusive
lurisdiction over child custady

dings, the pr dings in state
court shall be dismissed.

(b} If the Indian child hag previously

resided or been domiciled on the
Teservation, the tate court shall contact
the tribal court te determine whether the
child is a ward o the tribal court.
Except as provided in Section B.7. of
these guidelines, if the child is a ward of
a tribal court, the state court
proceedings shall be dismissed.

B.s. Commentary

The purpose of this section is to
remind the state court of the need to
determine whether it has jurisdiction
under the Act. The action ig dismissed
a5 500n as it is determined that the court
lacks jurisdiction except in emergency
situations, The procedures for
émergency situations are set out in
Section B.7,

B.5. Notice Requirements

{a) In any invo'untary child custody
proceeding, the state court shall make
Inquiries fo determine if the child
involved is a member of an Indian tribe
or if a parent of the child is a member of
an Indian tribe and the child is eligible
for membership in an Indian tribe.

(b) In any involuntary Indian child
custody proceeding, notice of the
proceeding shall be sent to the Parents
and Indian custodians, {f any, and to
any tribes that may be the Indian child's
tribe by registered mail with return
receipt requested. The notice shall be
written in clear and understandable

in which

Indian parents are unnecessarily
inconvenienced by being required to
81ve consent in court to such informal
arrangements.

el

Some private groups and some stateg
nter into formal written agr,

language and include the following
information:

(i) The name of the Indian child,

(i1} His or her triba) affiliation,

(iif) A copy of the petition, compiaint
or other document by which the

with parents for temporary custody (See
€g. Alaska Statutes § 47.10.230). The
guidelines recommend that the parties to
such agreements explicitly provide for

return of the child upon d

Proceeding was initiated,

(iv) The name of the Petitioner and the
name and address of the petitioner’s
attorney.

{v) A statement of the right of the
biol,

d if they

do not wish the Act to apply to such
Placements. Inclusion of such a

fr

provision is advisable because courts

equently assume that when an

gical p or Indian custodiang
and the Indian child's tribe to intervene
in the proceeding,

(vi) A statement that if the parents or
Indian custodians are unable to afford *

counsel, counsel will be appointed to

represent them, .

‘(vii) A statement of the right of the
n.itural parents or Indian custodians and
the Indian child's tribe to have, on .
- Tequest, twenty days {or such additional
time as may be permitted under state
Iaw) to prepare for the Proceedings.

(viii) The location, mailing address
and telephone number of the court,

{ix] A statement of the right of the
Dbarents or Indian custodiang or the
Indian child’s tribe to petition the court
to transfer the proceeding to the Indian
child's tribal court,

(x) The potential legal consequences
of an adjudication on future custodial
Tights of the parents or Indian
custodians,

Ixi} A statement in the notice to the
tribe that gince child custody
proceedings are usually conducted on a
confidential basis, tribaj officials should
keep confidential the information
contained in the notice concerning the
particular proceeding and not reveal it
to anyone who does not need the
information in order to exercise the
tribe’s right under the Act.

{c) The tribe, parents or Indian
custodians Tecelving notice from the
petitioner of the pendency of a child
custody proceeding has the right, upon
Tequest, to be granted twenty days {or
such additional time as may be
permitted under state law) from the date
upon which the notice was received ta
prepare for the proceeding.

{d) The oniginai or & copy of each
notice sent pursuant to this section shall
be filed with the court together with any
return receipts or other proof.of service,

e} Notice may be personnally served
on &y person entitled io receive notice
in lieu of mail servige,

(f) If a parent or Indian custodian
appears in court without an attorney,
the court shall inform him or her of the
right to appointed counsel, the rignt to
request that the proceeding be
transferred to tribal court or to object to
such transfer, the right to request
additional time to prepare for the

Proceeding and the right (if the parent or
Indian custodian is not alreadv a party)
to intervene in the proceedings,

. {8) If the court or a petitioniing party
has reason to believe that a Parent or
Indian custodian is not likely to
understand the contents of the notice
because of lack of adequate
comprehension of written English, a
copy of the notice shall be sent to the
Bureau of Indian Affairg agency nearest
to the residence of that person
requesting that Bureau of Indian Affairs
personnel arrange to have the notice
explained to that person in the language
that he or she best understands,



B.5. Commentary N
‘This section recommends that state
courts routinely inquire of participants
in child custody proceedings whether
the child ia an Indian, if anyone asserts
that the child is an Indian or that there
is reason to believe the child may be an
Indian, then the court shall contact the
tribe or the Bureau of Indian Affairs for
verification. Ramn?: sections B.1 and
.2 of these guidelines. N
B ?l'l‘:iu uecdg:lspeciﬂeu the information
10 be contained in the notice. This
f tion is -y 60 the P
who receive notice will be able to
exercise their rights in a timely manner.
Subparagraph (xlg‘ provldle: &a& tribes
1] be requested to asslel
fxlx‘:mtaunn' i qs the confidentlality of the
proceeding. Confidentiality may be
difficult to ‘maintain—especially where
small tribes are involved and the
likelihood that the family involved is
well known by tribal officials is great.
Although Congress was concerned with
confidentiality. it concluded that the
interest of tribeg in the welfare of thetr
children justified taking some rigks with
conﬁdenﬁal{ty«-especia“y in
iavoluntary proceedings. Itis
reasonable, however, to ask tribal
officials to snalmain as Euch

as p e ¢
with the exercise of tribal rights under
the Act. i o
The time Hmits are h::mnmux:x o!nesces
uired by the Act. In many instances,
::gre time{nay\be avellable under state
court procedures or because of the
circumstances of the &articular case.
In such instances, the notice shall
state that additional time i8 availeble.
The Act requires notice to the parent
or Indian custedian. At 8 minimum,
parents must be notified if ten:unahon
of tal rights is a potential ¢ .
since it 18 their relationship to the child
that is at stake. Simlarly, the Indian
custodians must be notified of any

action that could lead to the custodians’

losing custody of the child. Even wjhpx;e
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ts as authorized by 25 U.S.C. 1921
gﬁnrcl%haem the notice does not

involve any assertion of jurisdiction action s?:lé mgﬂi::eg &ae“::s?gence
over the person served, personal notice ‘;;?;’gmxwe e ehild.

may be served without regard to state or

November 26, 1978 | Notices

ody provisions of state law, the
‘fl\g“:e‘m:div rlt’asponsible for the removal
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(b) When a court ordgr authorizing
d

reservation boundaries. , Dhysical custody

ptocedur;s to x(:)u:.ex:ggs t!h: likelthood is sought, the piuél;::m v?:der shall
be i .

that rights are understood by parents A oW .

'a:d g%llan custodians. containing the follo v

B.6. Time Limits and Extensions
(a) A tribe, parent or Indian custodian
entitled to notice of the pendency ofa
child custody probceedln% l:;s a right,
upon request, to be granted an
n?ldltional twenty days from the date
upon which notice was received to .
prepare for participation in the
roceeding.
P (b} The proceeding may not begin
until all of the following dates have

ssed: .

pa(i] ten days after the parent or Indian
custodian (or Secretary where the
parent or Indian custodian 1sdunkttlio“.m
1o the petitioner} has received notice;

(i) ten days after tha Indian c_hlld 8
tribe (or the Secretary if the Indian
child's tribe is unknown to the

itioner) has received notice

{iii) thirty days after the parent or
Indian castodian has recelved notice if
the parent or Indian custodian has
requested an adiiitiunal_ twenty days to
prepare for the proceeding: and

© (iv) Thirty days after the Indian
child's tribe has received notice if the
Indian child's tribe has requested an
additional twenty days to prepare for

the proceeding. .

:cl;The time limits listed in lhxsr .

section are the mtnimum time periods
required by the Act. The court may grant
more more time to prepare where state

law permits.

B.6. Commentary A 7

This section attempts to clarify the
waiting periods required by the Act
after notice has bee;\ r‘edcelvcid dpf an

i ild custody
mvolun‘l!xary 1'1{&‘:1 s ind dent rights are

oniy custody is an {ssue,
parents clearly have a legitimate
interest

not be required in all instances by the

Act or the Fourteenth Amendment to the

to
U.S. Conatitution, providing notice
both is in keeping with the spirit of the

in the matter. Although notice to
both parents and Indian cugtodians may

o

pr pe
involved—the right of the parents or
l?l‘éian custodians and the right of the

i is to
not begin until the walting periods
\:hichggzﬂl are entitled have passed.

“This section aiso makes clear that
additional extensions of time may be

Indian child's tribe. The proceeding may

1} The name, age ant
ad(d)rgsa of the Indian child. fth

(ii) The name and address of the "
child's parents and Indian custodians,

. If such persons are unknown, &
detailed explanation of what efforts
have been made to locate them shall be
included. . 7
m%ri()il’acts necessary to determine the
residence and the domicile of the Indian
child and whether either the residence
or domicile 15 on an Indian reservation.
If either the residence or domucile is

believed to be on an Indian reservation,
the name of the reservation shall be
Sla(:?'ﬂxe tribal affiliation of the child
and of the parents and/or indian
cuis:,r)x}:asx\:ecmc and detailed account of
the circurastances that lead the agency
responsible for the e;lnirge:}g{l removal
1 ild to take that action.
of (‘\l;‘le) ;:fhthe child is believed to reside or
be domiciled on & reservation where the
tribe exercises exclusive jurisdiction
over child custody matters, & statement
of efforts that have been madg and&re
being made to transfer the child to the
ibe's jurisdiction. "
m?fii) r“\ statement of u\eAspecmc
actions that have been taken to agsist
the parents or Indian custodians so the
child may safely be returned to thewr
Cu(séf?fyfhe Indian child is not restored 10
the parents or Indian custodians or
jurisdiction s not t.ransfefred to n;’e
tribe, the ngentiy respons:bll;'a];or the
ild's removal must prom .
22::imsence a state court proceefimg for
_foster care placement. If the child
resides or 1s domiclled on & reservation
where the tribe exercises exclusive
jurisdiction over child custody matters,
such placement must terminate a8 soon
as the imminent physical damage or
harm to the child which resulted in the
emergency removal no longer exists or
as soon as the tribe exercises
jurisdiction over the case—whichever 18
earlier. .
(d) Absent extraordinary
tances, temporary emergency
custody shall not be continued for mor‘:
than 90 days wi!houtbs d:lt:;n::gﬁon ¥
i e
kel supgeﬂed a{xd the testimony

d
Act. For that reason, these guidelines gmntec}\ biyond the minimum require
+ecommend nbtice be sent to both. by the Acf ) .
Subsection {d) requires filing !.he £.7. Emergency Rentoval of an Indian
noﬁcewi(hthapourtmlherewﬂli)ea Child
complete record of efforts to comply (a) Wheaever an lndisn‘dﬁld ‘g )
Wil e Ao (¢) authord 1 d from th rl-mdi ¥
5 i to mai ! ts or an
services since it is superior to mail the cl!ﬂd. !‘ :ﬂle ; dian
sides greater pr P B

services ani

of at least one qualified expert witness,
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that custody of the child by the parent or
Indian custodian is likely to result in
serious emotional or physical damage to
the child.

B.7. Commentary

~ Since jurisdiction tnder the Act is
based on domicile ar d residence rather
than simple physical oresence, there
may be instances in \/hich action must
be taken with respect to a child who is
physically iocated off a reservation but
is subject to exclusive tribal jurisdicti

been improperly removed from the
custody of his or her parent or Indian
custodian or that the child has been

the petitioners to make a diligent effort
to give notice promptly in order to avoi
such disruptions,

improperly retained after a visit or other The Dep tr da ber ¢
porary relinquish of 3 ts objecting to any timeli
and that the petitioner is ible for qui atall. G ters pointec
such removal or 1 stention, the court out that the statute does not explicitly
diately stay the p ding require fi to be timely.

shall £

until a determination can be made on
the question of im proper removal or
retention.

o) If thelc;ourt finds that the petitioner

In such instances the tribe will usually
not be able to take swift action to
exercise its jurisdiction. For that reason
Congress authorized states to take
temporary emergency action.

Since emergency action must be taken
without the careful advance deliberation
normally required, procedures must be
established to assure that the emergency
actions are quickly subiected to review,
This section provides procedures for
prompt review of guch emergency
actions. It presumes the state already
has such review procedures and only
prescribes additional procedures that
shall be followed in cases mvolving
indian children.

The legislative history clearly states
that piacements under such emergency
procedures are to be as short as
possible, If the emergency ends, the
placement shall end. State action shall
also end as soon as the tribe is ready to
take over the case.

Subsection {d) refers primarily to the
period between when the petition is
filed and when the trial court renders its
decision. The Act requires that, except
for emergencies, Indian children are not
to be removed from their parents uniess
a court finds clear and convincing
evidence that the child would be in
serious danger unless removed from the
home. Unless there is some kind of time
limit on the length of an “emergency
removal” (that is, any removal not made
pursuant to a finding by the court that
there is clear and convincing evidence
that continued parental custody would

make sertous physical or emotional
harm likely), the safeguards of the Act
could be evaded by use of long-term
emergency removatis.

Subsection (d) recommends what is,
in effect, & speedy-trial requirement. The
court shall be required to comply with
the requirements of the. Act and reach a

decision within 90 days unless there are
“extraordinary circumstances” that
make additional delay unavoidable.

B.8. Improper Removal From Custody

(a} If, in the course of any Indian child
custody proceeding, the court has
reason to believe that the child who is
the subiect of the proceeding may have

is resp for an improper removal
or retention, the child shall be
immediately returned to his or her
parents or Indian custodian.

. B.8. Cornmentary

Some commenters argued that imposing
such a requirement violated tribal and
parental rights to intervene at any poinl
in the proceedings under 25 U.S.C.

§ 1911{c) of the Act.

‘While the Act permits intervention at
any point in the proceeding, it does not
explicitly authorize transfer requests at
any time, Late interventions do not have
nearly the disruptive effect on the

This section is lesigned to 1npl t
25 U.S.C. § 1920. Since a finding of
improper removal goes to the
jurisdiction of the court to hear the case
at all, this section provides that the
court will decide the issue as soon as it
arises before proceeding further on the
merits.

C. Reguests for T.ansfer to Tribal Court

C.1, Petitions under 25 U.S.C. § 1911{b)
for transfer of proceeding

_ Either parent, the Indian custodian or
the Indian child’s tribe may, orally or in
writing, request the court to transfer the
Indian child custody proceeding to the
tribal court of the child’s tribe, The
request shall be made promptly after
receiving notice of the proceeding. If the
request is made o ally it shall be
reduced to writing by the court and
made a part of the record.

C.1. Commentary

Reference 1s made to 25 U.S.C. 1911(b)
in the title of this section in order to
clarify that this section deals only with
transfers where the child is not
domiciled or residing on an Indian
reservation.

So that transfers can occur as quickly
and simply as possible, requests can be
made orally.

This gection specifies that requests
are to be made promptly after receiving
notice of the proceeding. This is a
modification of the timeliness
requirement that appears in the earlier
version of the guidelines. Although the
statute permits proceedings to be
commenced even before actual notice is
received by parties entitled to notice,
those parties do-not lose their right to
request a transfer simply because

neither the petitioner nor the Secretary
was able to locate them earlier.

Permitting late transfer requests by
persons and tribes who were notified
late may cause some disruption. It will
also, however, provide an incentive to

pr ding that last minute transfers do
A case that is almost completed does
not need to be retried when interventior
is permitted. The problems resulting
from late intervention are primarily
those of the intervenor, who has fost the
opportunity to influence the portion of
thep dings that was leted
prior to intervention.

Although the Act does not explicitly
require transfer petitions to be timely, it
does authorize the court to refuse to
transfer a case for good cause. When a
party who could have petitioned earlier
waits until the case is almost complete
to ask that it be tranaferred to another
court and retried, good cause exists to
deny the request.

Timeli is & proven of the
courts against distuption caused by
negligence or obstructionist tactics on
the part of counsel. If a transfer petition
must be honored at any point before
judgment, a party could wait to see how
the trial is going in state court and then
obtain another trial if it appears the-
other side will win. Delaying a transfer
request could be used as a tactic to wear
down the other side by requiring the
case to be tried twice. The Act was not
intended to authorize such tactics and
the “‘good cause” provision is ample
authority for the court to prevent them.

C.2. Criteria and Procedures for Ruling
on 25 U.S.C. § 1911(b) Transfer Petitions

{a) Upon receipt of & petition to
transfer by a parent, Indian custadian or
the Indian child's tribe, the court must
transfer unliess either parent objects to
such transfer, the tribal court declines
jurisdiction, or the court determines that
good cause to the contrary exists for
denying the transfer.

(b) If the court believes or any party
asserts that good cause to the contrary
exists, the reasons for such belief or
assertion shall be stated in writing and
made available to the parties who are
petitioning for transfer. The petitioners
shall have the opportunity to provide the




232

Federal Register /[ Vol 44, No. 228 [ Monday, November 26, 1979 / Notices 67591

court with their views on whether or not-
good cause to deny transfer exists. C.2.
Commentary .

Subsection (a) eimply states the rule
provided in 25 U.S.C. § 1911(b).

Since the Act gives the parents and
the tribal court of the Indian child's tribe
an absolute veto over transfers, mim is

contrary to the decision in Wisconsin
I‘o votomi of the Hannahville Indian

>
This reasoning does nct apply,
h where there is no parent

Cblmnumg v. Houston, 397 F, Supp. 718
(W.D. Mich 1673), which was explicitly
endorsed by the committee that drafted
that Act. The court in that case found
that tribal jurisdiction existed even
the children involved were
); for whom no guardian had been

no ieed for any ad 'y

if the parents or the tribal court opposes
transfer. Where it is proposed to deny .
transfer on the grounds of “good cause,”

however, all parties need an opportunity
to present their views to the court.

C.3. Determination of Good Cause to-the
Contrary

{a) Good cause not to transfer the‘
proceeding exists if the Indian child's
tribe does not hiave a tribal court as
defined by the Act to which the case can
be transferred.

(b} Good cause not to transfer the
proceeding may exist if any of the
following circumstances exists:

(i) The proceeding was at an
advanced stage when the petition to
transfer was received and the petitioner
did not file the petition promptly after
receiving notice of the hearing.

(ii) The Indian child is over twelve
years of age and objects to the transfer.

(iii) The evidence necessary tc decide
the case could not be adequately
presented in the tribal court without
undue hardship to the parties or the
witneases. .

(iv) The parents of a child over five
years of age are not available and the
child has had little or no contact with
the child's tribe or members of the
child’s tribe. . " .

(c) Socio-economic conditions and the
perceived adequacy of tribal or Bureau
of Indian Affairs social services or
judicial sy may not be

appointed.
Although there was some support for
the third and fourth criteria, the

available to make that decision. The
guidelines recommend that state courts
be authorized to make such
determinations only in those cases
where there i3 no parent available to
make it. . .
State court authority to make such
decisions ig limited to those cases where
the child is over five years of age. Most
children younger than five years can be
ted to adjust more readily to a

of the
:;onrcemlng them was critical. The third
criterla was whether the child had little
or.no contact with his or her Indian tribe
for a significant period of time. The
faurth was whether the child had ever
resided on the reservation fora .
significant period of time. These criteria
were criticized, in part, because they
would virtuall lude from fi
infants who were born off the .
reservation. Many argued that the tribe
has a legitimate interest in the welfare
of members who have not had
significant previous contact with the
tribe or the reservation. Some also
argued that these criteria invited the
state courts to be making the kind of
cuitural decisons that the Act
contempiated should be made by tribes.
Some argued that the use of vague
words in these criteria accorded state
courts too much discretion.

‘The fifth criteria was whether a child
over the age of twelve objected to the
transfer. Comment on this criteria was
much more evenly divided and many of
the critics were ambivalent. They
worried that young teenagers could be
too easily influenced by the judge or by
social workers. They also argued that
fear of the unknow would cuase many
teenagers to make an ill-considered
i

un a determination that good cause
exists. H

(d) The burden of establishing good
cause to the contrary shall be on the
party opposing the transfer.

C.3. Commentary

All five criteria that were listed in the
earlier version of the guidelines were
highly controversial. Comments on the
first two criteriajwere almost
unammously negative, The first criterion
was whether the parents were still
living. The second was whether an
Indian custodian or guardian for the
child had been appointed. These criteria
were criticized as lrreigvant and

against transfer.

The first four criteria in the earlier
version were all directed toward the
question of whether the child's
connections with the reservation were
80 tenuous that transfer back to the tribe
13 not advised. The circumstances under
which it may be proper for the state
court to take such considerations into
account are set out in the revised
subsection (iv). .

it is recommended that in most cases
state court judges not be called upon to
determined whether or not a child's
contacts with a reservation are so
limited that a case should not be
transferred. This may be a valid

arbitrary. It hild

Y

who are or have no ap

indian custodian or guradian are no
more nor less in need of the Act's

p that other children. It was
also pointed outjthat these criteria are

since the shock of
hangi i may, in some cases.
be harmfuf to the child. This

determination, however, can be made by
the parent, who has a veto over transfer
to tribal court.

change in cultural environment.

The fifth criterion has been retained.
It is true that teenagers may make some
unwise decisions, but it is also true that
their judgment has developed to the
extent that their views ought to be taken
into account in making decisions about
their lives. . .

The existence of a tribal court i3 made
an ebsolute requirement for transfer of a
case. Clearly, the absence of a tribal
court is good cause not to ask the tribe
to try the case: .

(t:roynsidemtion of whether or not the
case can be properly tried in tribal court
without hardship to the parties or
witnesses was included on the strength
of the section-by-section analysis in the
House Report on the Act, which stated
with respect to the § 1911(b}, ‘The
subsection is intended to permit a State
court to apply to apply a modified
doctrine of forum non convensens, in

appropriate cases, to insure that the
rights of the child as an Indian,:the
Indian parents or custodian, and the X
tribe are fully protected.” Whert.a a cl_'nld
18 in fact living in a dangerous situation,
he or she should not be forced to remain
there simply because the witnesses
cannot afford to travel long distances to
court. "
Application of this criterion yv!ll tend
to limit transfers to cases involving
Indian children who do not live very far
from the reservation. This problem may
be alleviated in some instances by
having the court come to the witnesges.
The Department is aware of ona case
under that Act where transfer was
conditioned on having the tribal court
meet in the city where the family lived.
Some cities hav substantiai populations
of members of tribes from distant
regervations. In such situations some
tribes may wish to appomnt members
who live In those cities as tribal judges.
The timeliness of the petition for
transfer, discussed at length in the
commentary to section C.1, is listed as &
factor to be conslde‘red. Inclusion of this
iteri designed to age th
prompt exercise of the right to petition
for transfer in order to avoid
unnecessary delays. Long periods of
uncertainty concerning the future are
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generally regarded as harmful to the
well-being of children. For that reason, it
i3 especially important to avoid
unnecessary delays in child custody
proceedings.

Almost all commenters favored
retention of the par igraph stating that
reservation socio-e. onomic.conditions
and the perceived ¢ equacy of tribal
institutions are not to be taken into
account in making good cause
determinations: Some ters did

C.4. Commentayy

‘The previous version of this section
provided that the state court should
presume the tribal court has declined to
accept jurisdiction unless it hears
otherwise, The romments on this issue
were divided. This section has been
revised to require the tribal court to
decline the transfer affirmatively if it
does not wish to take the case. This
approach is in keeping with the

suggest, however, that a case not be
transferred if it is clear that a particular
disposition of the case that could only
be made by the state court held
especially great promise of benefiting
the child,

Such considerations are important but
they have not been listed because the
Department believes such judgments are
best made by tribal courts. Parties who
believe that state court adjudicati

D intent of Congress. The

language in the Act providing that

transfers are “subject to declination by

the tribal court” indicates that

affirmative action by the tribal court is
quired to decline a transfer,

The recomme 1ded time limit for a
decision has becn-extended from ten to
twenty days. Tt.¢ additional time is
needed for the court to become apprised
of factors it may want to consider in
i i her or not to decli

would be better for such reasons can -
present their reasons to the tribal court
and urge it to decline jurisdiction, The
Department is aware of one case under
the Act where this approach is being
used and believes it is more in keeping
with the confidence Congress has
expressed in tribal courts.

Since Congress has established a
policy of preferring tribal control over
custody decisions affecting tribal
members, the burden of proving that an
exception to that policy ought to be
made in a particular case rests on the
party urging that an exception be made.
This rule is reflected in subsection {d).

C.4. Tribal Court Declination of Transfer

(a) A tribal court to which transfer is
requested may decline to accept such
transfer.

(b) Upon receipt of a trangfer petition
the state court shall notify tge tribal
court in writing of the proposed transfer.
The notice shall state how long the
tribal court has to make its decision. The
tribal court shall have at least twenty
days from the receipt of notice of a
proposed transfer to decide whether to
decline the transfer. The tribal court
may nform the state court of its
decision te decline either orally or in
writing.

[c) Parties shall file with the tribal
court any arguments they wish to make
either for or against tribal declination of
transfer. Such arguments shall be made
orally in open court or in written
pleadings that are served on all other
parties.

{d) If the case is transferred the state
court shall provide the tribal court with
all available information on the case.

the transfer.

A new paragraph has been added
recommending that the parties assist the
tribal court in making its decision on-
declination by giving the tribai court
their views on the matter.

Transfers ought to be arranged as
simply as possible consistent with due
process. Transfer procedures are a good -
subiect for tribai-state agreements under
25U.5.C. § 1919,

wo—

need to remove the Indian child from |
orherp or Indian custodians,
These efforts shall take into account {]
prevailing social and cultural conditio:
and way of life of the Indian child's
tribe. They shall also involve and use
the available resources of the extende
family, the tribe, Indian social service
agencies and individual Indian care
givers,

|
D.2. Commentary

This section elaborates on the
meaning of “breakup of the Indian
family” as used in the Act, “Family
breakup” is sometimes used as a
synonym for divorce. In the context of
this statute, however, it is clear that
Congress meant a situation in which th
family fs unable or unwilling to raise t:
child in a manner that is not tikely to
endanger the child’s emotional or
physical health,

This section also recommends that tt
petitioner take into account the culture
of the Indian child's tribe and use the
resources of the child's extended family
and tribe in attempting to help the
family function successfully as a home
for the child. The term “individuai
Indian care givers” refers to medicine
men and other individual tribal
members who may have developed
special skills that can be used to help
the child's family succeed.

One commenter recommended that

\D. Adjudication of Involuntory
Pl A ions, or Terminations

detailed procedures arnd criteria be

or Terminations ‘uf Farental Rights
D.1. Access to Reports
Each party to a foster care pl

established in order to determine
whether family support efforts had beer
adequate. Establishing such procediires

or termination of parental rights
proceeding under State law involving an
Indian child has the right to examine all
reports or other documents filed with
the court upon which any decision with
respect to such action may be based. No
decision of the court shall be based on
any report or other document not filed
with the court,

D1, Commentary

The first sentence merely restates the
statutory language verbatim. The second
sentence makes explicit the implicit
assumption of Congress—that the court
will limit its considerations to those
documents and reports that have been
filed with the court.

D.2. Efforts To Alleviate Need To
Remove Child Frdm Parents or Indian
Custodians

Any party Ppetitioning a state court for
foster care placement or termination of
parental rights to an Indian child must
demonstrate to the court that prior to the

of the pr ding active
efforts have been made to alleviate the

and re would involve the
court in second-guessing the
professional judgment of social service
agencies, The Act does not comtemplate
such a role for the courts and they
generally lack the expertise to make
such judgments.

D.3. Standards of Evidence

(a) The court may not issue an order
effecting a foster care placement of an
Indian child unless clear and convincing
evidence is presented, including the
testimony of one of more qualified
expert witnesses, demonstrating that the
child's continued custody with the
child’s parents of Indian custodian is
likely to resuit in serious emotional or
physical damage to the child.

(b) The court may not order a
termination of parental nghts unless the
court’s order is supported by evidence
beyond a reasonable doubt, including
the testimony of one or more qualified
expert witnesses, that continued
custedy of the child by the parent or
Indian custodian is likely to result in
serious emotional or physical damage to
the child.
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c) Evidence that only shows the
exgstence of community or family
poverty, crowded or inadequate
housing, alcohol abuse, or non-
conforming social behavior goea not

competent testimony from one or more

67593

ing the customs and cul of

i rve. Their assistance is
experts qualified 10 speak 8pe::lﬁc€3“¥ to the g'i!:‘es i'x}\“iy sel

1

Iping to locate such

issue of ¢ ly
thed::“ or Indian

by the p "
i result in serious physical or
likely to e Sriohs phys

til clear and con: g
that continued custody is likely to result
in serious emotional or physical demage
to the child. To be clear and oonvincing.f
the evidence must ghow the existence of
particular conditions in the home ‘!’hat .

Persons with the {ollowing
ch[x},r)actérlstics are most likely 1o meet
the requirements for a qualified expert
witness for purposes of Indian child

ings:
wsi‘)‘,dy meEEdtl:xf‘%he Indian child's

re likely to result in ger
::r physical damage to the particular
child who is the subject of the e
proceeding. The evidence must show
causal relationship betvieen the
conditions that exist aud the damage
that is likely to result.
D.3. Commentary
The first two paragraphs are
iall of the tutor
language. By mp "um:zl flaw
Congress has changed the rules of la:
of nngny states with respect to the
i t of Indian children. A child
T t be removed simply because
:!t:lyenig someone eise willing to raise the
child who is likely to do a better job or
that it would be *iin the best interests of
the child" for him or her to live with

v

ble in tribal

tribe who is recognized by the tribal
ity s 1 ledg :
customs aa th:g pertain to family' !

i) A lay expert witness h:vring
sug;)tantis}i experience in the delivery of
child and family services to lnd.ians. apﬁ
extensive knowledgta of pl;vﬂ!n}\g socl

an

E. Voluntary Proceedings
E1. Execution of Consent

To be valid, consent to a voluntary
termination of parental rightsor
adoption must be executed in writing
and recorded before a judge or
magistrate of a court of competent
jurisdiction. A certificate of the court .
must accompany any consent and mus!
certify that the terms and cnnsequencgls
of the consent were explained in detai
and in the language of therpiarem or
Indian custodien, if E:;slish 1:‘:‘1{;'\ the

age, ana were
prh)nary h?%“y tghe parefm or Indian
Fatgel ion 0

Itural stand Irearing
:;‘::?i‘::es within the Indian child's tribe.
(i) A professloqal person hav:lng

need

not be in open court where
9

iality is or

3 or indi 4

and exp in
he area of his or her specialty.
m?c?l:l‘he court or any party may _xv.quest
the assistance of the Indian child's tribe
or the Bureau of Indian Affairs agency
serving the Indian child’s tribe in
locating persons qualified to serve as
expert witnesses,

i €
someone else. Neither can a place
or termination of parental rights be
ordered simply based on a
deter ion that the p or

ians are “unfit p * It must
t ; itis
be shown that it ig shown that it
dangerous for the child to remain with
his or her present custodians. nydgnc“e

D4 C tary )
The first subsection is inte‘x:g%d to
oint out that the issue on w] .
zualiﬁed expert testimony is required is
the question of whether or not serlomsf
damage to the child is l(i!kglz to (;{:cu“x;v io
ild i t removed, Basically
iskering “mx'leo' wolved PFirst, is it likely

of that must be “clear and
for placements and "beyonfi L
ble douh;ti;ifor aiations
The legislative history of the
makes it pervasively clear that Congr:ass

hat the conduct of the parents will
rt::;ll!hin serious physical or emotional
hamn to the child? Second, if such
conduct will likely cause such harm, can
the be persuaded to modify their

tod
attributes many unw. ;
of Indian children to cultural bias on the
part of the courts and social workers
making the decisions. In many cases

conduct?
The party presenting an gp:zrt:l .
st demonstrate tha
it :x‘m lified by reason of

children were r d merely b

the family did not conform to the
decision-maker's stereotype of what a
proper family should be—without any

. educational background and prior

to make jud, on those
‘) YPR1}
ions that are more
reliabl n jud that would be

i implici tion that
the imp ption
:;flgnag f:fmily that conformed to that
stereotype could successfully mu;ceI
children. Subsection {c) makes it clear
that mere non-conformance with such
stereotypes or the existence of other
behavior or conditions that are
considered bad does not justify a
placement or termination under the
standards imposed by Congress. The
focus must be gn whether the particular
conditions are ’aikely to cause serious
damage. :
D.4. Qualified Expert Witnesses
{a) Removal of an Indian child from
his or her family must be based on

|
|
[
i
[
|
!
|
i
i
l
|
!
|
]
i
!
|
i
!
[
!
H

by nonexperts. o
mfﬁ; sﬁcond subsection makes clear
that knowledge of tribal culture and

E1. Commentary
This section provides that consent

may be executed before either a judge or
4 The addition of i

I tion
was made in response to a sugges!
from Alaska where magistrates are
‘found in most small communities but

idel . The
es” are more widely scatteredr
;Zunis “judge” as used in the statute is not

be
term of art and cgmrce::tamly
:onstrued to include judicial officers
who are called magistrates in some

states. The statement that consent need

not be in open court whgre )
e Jfr ﬂ?rH use
en directly from the House
g:;ol:‘:n the Act. A recommendation
that the guideline list the

s

of consent that must be described to the

parent or custodian has not been
onted b

ceeding, state law and the
;ﬁ:ﬁl:r !'a‘::lg of individual cases.

E.2. Content of Consent Document
{a) The consent document shall

e q can
\mryr widely depending on the nature of

contain the name and birthdate of the

Indian child, the name of the indian

child's tribe, any identifying number or

other indication of the child's

hip in the tribe, if any, and the

< s ly be
ildre practices will frequent y
:k:ry vl:;fxl;lts)le to the court. Determining
the likelihood of fuhfu‘e harm Lfrequently
v dicting future b n
A ¥ by
hich i influenced to a large degree |
:vulhtire. Specific behavior patterns will

often need to be placed in the context of

the total culture to determine whether
they are likely to cause serious

tional harm.
en;:dlian tribes and Bureau of Indian
Affairs personnel frequently know
persons who are knowledgeable

name and address of the consenting
parent or Indian custodian.

(b) A consent to foster care placement

shall contain, in addition to the

information spegiﬁed in {a), the name

hrough whom the piacement was
'ak:-rra‘rluied. if any, or the name and
address of the prospective foster
parents, if known at the time. "
(c} A consent to tgrml.nauon of
1 rights or adoption shall

and address of the person or entity by or

P
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in addition to the toformation specified
1 [a), the name and address of the
person or entity by or through whom
any preadoptive or adoptive placement
has been or is to be arranged,

E.z2. Commemary

This section spec’ ies the basic
information about t: & placement or

terminati
Indian cu.

ox to whicl. the parent or
stpdian s consenting to assure

that consent is knowlxgg and also to
document what took place.

E3. Withdrawai of Consent to
Placement

Where

2 parent or Indian custodian

has consented to a foster care

placemen
may be wi

t under state law, such consent
ithdrawn at any time by filing,

in the court where consent was
executed and filed, an instrument
executed by the parent or Indian
custodian. When g parent or Indian

custodian

withdraws consent to foster

care placement, the child shall as soon
8315 practicable be returned to that
parent or Indian custodian,

E3. Commemary

This sec
of consent

court where the consent d

was execy

E4. With,
Adoption

tion specifies that withdrawal
shall be filed in the same
itself

absent good caxse to the contrary, to
Placement of the child with:
(i) A member of the child’s extended
family;
(ii) Other members of the Indian
child’s tribe; or

(iii) Other Ind{an families, including

families of single parents,

(b) The Indian child's tribe may
establish a differ ;nt order of preference

+ by resolution, TLat order of preference
must be foll d 50 long as pi
is the least restrictive get :
appropriate to the child's needs,

(c) Unless & consenting parent .
evidences a desire for anonymity, the
court or agesicy shalt nolify the child's
extended family and the Indian child’s
tribe that their n_smbers will be given
preference in the adoption decisipn.

Fa1, Commentary

This section makes clear that
preference shall be 8iven in'the order
listed in the Act. The Act clearly
recognizes the role of the child’s
extended family in helping to raise
children. The extanded family should be
looked to first when it becomes
necessary to remove the child from the
custody of his or her parents, Because of
d‘ifferences 12 cultures among tribes,

ted,
drawal of Consent to

A consent to termination of parentai -
rights or adoption may be withdrawn b

consent is filed an instrument executed

under oath

by the parent stipulating his

or her intention to withdraw such
consent, The clerk of the court where
the withdrawai of consent is filed shall
promptly notify the party by or through
whom any preadoptive or adoptive
placement has been arranged of such
filing and that party shall insure the
return of the child to the Parent as soon
as practicable,

Ed. Commemary

This prov,
clerk of the

islon recommends that the
court be responsible for

notifying the family with whom the child
has been placed that consent hag been

withdrawn,

The court's involvement

frequentiy may be necessary since the

biological parents are often not told who

the adoptive parents are.

£, Dispositions

F1. Adopti

{alln any
Indian child
must be give:

ve Placements

adoptive piacement of an
under state law, preference
0 {in the order listed below}

P within the same tribe ig
preferable. . .

This section also provides that single
parent families shall be considered for
placements, The legisiative history of

e Act makes it clear that Congress
intended custody decisions 10 b2 made
based on a consideration of the present
or potential custodian’s ability to
provide the necessary care, supervision
and support for the child rather than on .
Preconceived notions of proper family
composition.

The third subsectjon recommends that
the court or agent make an active effort
to finid out if there are families entitled
to preference who would be willing to
adopt the child. This Provision

(1) A member of the Indian child's
extended family;

(i) A foster home, licensed, approv
0: specified by the Indian child's tribe
wiieiher on or off the reservation;

(iff) An Indian foster home licensed
approved by an authorized non-India;
licensing authority; or

(iv) An institution for children
approved by an Indian tribe or operat
by an Indian organization which hag ¢
program suitable to meet the child's
needs,

(c) The Indian child's tribe may
establish a different order of preferenc
by resolution, and that order of
preference shall be followed so long a
the criteria enumerated in subsection (
are met.

F.2. Commentary

This guideline simply restates the
Provisions of the Act.

F.3. Good Cause To Modify Preference

(a} For purposes of foster care,
preadoptive or adoptive placement, g
determination of good cause not to
follow the order of preference get out
above shall be based on one or more of
the following considerations;

{i) The request of the biological
parents or the child when the child is o
sufficient age.

(ii) The extraordinazy physical or
emotional needs of the -hild as
established by testimony of a qualified
expert witness,

(iii} The unavailability of suitable
families for placernent after a diligent
search has been completed for families
meeting the preference criteria,

(b). The burden of establishing the
existence of good cause not to follow
the order of preferences established in
subsection {b) shall be op the party
urging that the preferences not be
followed,

F3 C y

recognizes, however, that the
parent's request for anonymity takes

» Precedence over efforts to find g home
consistent with the Act's Ppriorities.

F.2. Foster Care or Preadoptive
Placements

In any foster care or preadoptive
placement of an Indian child:
_ [a) The child must be placed in the
least restrictive setting which

i) most approximates a family;

(1) in which his or her special needs
may be met; and

{iii} which is in reasonable proximity
to his or her home,

{b) Preference must be glven i the
following order, absent good cause to
the contrary, to placement with:

The Act indicates that the court is to
8ive preference to confidentiality
Tequests by parents in maki;
Placements, Paragraph (i) 1s intended to
bermit parents to ask that the order of
preference not be followed because jt
would prejudice confidentiality or for
other reasons. The wishes of an older
child are important in making an
effective placement,

In a few cases a child may need
highly spucialized treatment serviceg
that are unavajlable in the community
where the families who meet the
preference criteria live, Paragraph (i)
recommends that such considerations be
considered as good cauge to the
contrary.
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Paragraph (iii) reg;mmends

thata

(c) Where state law prohibits -

diligent pt to

placement be

meeting the preference

before consideration of a non-preference

considered. A diligant

attempt to find a suitable fanﬂlym
ini tact

da

itable famil:

Y

criteria be made

th the

ata
child's tribal social

search of all county or 8!

available Indian homes an

with nationa}ly known Indian programs
S ohle ol +

1 service

program, 8

tate listinge of
d contact

with a p
_Since Congress

subsection (b)

necessary.

by a state court,
period

or duress.
(b) Upon the

proceed to hold &
petition,

G.1.

clear preference for
the tribal cuiture, it

court shall give nof
the adoption procg!

Where the

G. Post-Trial Rights
G.1. Petition To Vacate Adoption

(a) Within two ye
decree of adoption ol
or within
of time perinitted by the law of
the state, a parent who executed &
consent to terming
or adoption of that child
the court in which the final adoption
decree was entere
and revoke the copsen
that such consent was obtained by fraud

ihearing

Commentary

bas established a

placements within
is recommended in
that the party urging en
exception be made be required to bear
the burden of proving and

exception is

ars-after a final
f any Indian child

any longer

tion of paternal rights
may petition

d to vacate the decree
t on the grounds

ﬂling of such petition, the
tice to all parties to
edings and shall

on the

I court finds that the
parent's consent was obtained through
fraud or duress, it must vacate the

decree of adoption and
consent revoked and order the child
returned to the parent.

order the

lation of the identity of the
biological parent, assistance of the
Bureau of Indian Affairs shall be sought

legal standing to a biological parent or

prior Indian custodian to petition for

return of a child in cases of failed
Joptions or ch pl tin

Ll T 4 “.,‘
where there has been a

where v to help an adop
who is eligible for hip in a tribe

tion of parental rights. Section

establish that right without breaching
the confidentiality of the record.

G.2. Commentary

Subsection (b) makes clear that
adoptions completed prior to May 7,
1979, are covered by this provision. The
‘Act states that most portions of Title I
do not “affect a proceeding under State
law” initiated or completed prior to May
7,1979. Providing information to an
aduli adoptee, however, cannot be said
to affect the proceeding by which the
adoption was ordered.

The legislative history of the Act
mekes it clear that this Act was not
intended to supersede the decision of
state legislatures on whether adult
adoptees may be told the names of their
biological parents. The intent is simply
to assure the protection of rights
deriving from fribal membership. Where
a state law prohibits disclosure of the
identity of the biological parents, tribal
rights can be protected by asking the
BIA to check confidentially whether the

108(b) provides the whenever an Indian
child is removed from a foster care
home or institution for the purpose of
further foster care, preadoptive 7
placement, or adoptive placement, such
placement is to be In accordance with
the provisions of the Act—which
requires notice to the biological parents.

The Act is silent on the question of
whether a parent or Indian custodian
can waive the right to further notice.
Obviously, there will be cases 11 which
the bioiogical parents will prefer not to
veceive notice once their parental rights
have been relinquished or terminated.
This section provides for such waivers
but, because the Act establishes an
absolute right to participate in any
future proceedings and to petition the
court for return of the child, the waiver
is revocable.

G.4. Maintenance of Records

The state shall establish a single
location where all records of every
foster care, preadoptive placement and

otive ol 1ild

adult adoptee meets the req

t of Indian

for membership in an Indian tribe, If the
adoptee does meet those requirements,
the BIA can certify that fact to the
appropriate tribe.

G3. Notice of Change in Child's Status

{a) Whenever & final decree of
adoption of an Indian chiid has been
vacated or set aside, or the adoptive
parent has voluntarily consented to the
termination of his or her parental rights
to the child, or whenever an Indian child
is removed from a foster care home or
institution for the purpose‘of further

i

€ P

by courts of that state will be available
within seven days of a request by an
Indian child's tribe or the Secretary. The

ds shall contain, at a mini the
p or plaint, all sut tive
orders entered in the proceeding, and
the complete record of the placement
determinatien.

315

G.4. Commentary

This section of the guidelines provides
a procedure for implementing the
provisions of 25 U.S.C. § 1915(e). fl'l\is
section has been modified from the

on the issue of

individual who

placement, the

necessary to profect any
from the individe

{b) The sectios

was subject to tf

i
!
|
}
{
|
§
!
H
i
i
H
|
{
i
’!

was the subject 0

final decree must inform
of the tribal affiliations,
individual's biological
provide such other

whether or not the origin

friud or duress are most
likely to be within its jurisdiction.
G.2. Aduit Adoptee Rights

{a) Upon appliéauon by
has reached age 18 who
f an adoptive

an Indian

urt which entered the

pa

guch individual
if any of the

rents and

information

righte flowing

\al's tribal relationship.

1 applies

1e provis

regardless of

al adoption

ions of the Act.

notice shall inform the recipient of his or
her right to petition for return of custody
of the child.

{b) A parent o7 indian dian may

This section re@:ommends that the foster care. p p ent, or version which d that all
petition to vacate an adoption be adoptive placement, notice by the court :ecords be maintained in ; single

brought in the same courtin whichthe  or an agency authorized by the court Jocation within the state A8 revised this
decree was entergd, since that court shall be given to the child's biological section provides only that the records be
clearly has jurisdiction, end ts ot prior Indian custodians, Such l‘e(ﬂevagle by a single office that would

make them available to the requester
within seven days of a request. For
gome states (especially Alaska)

waive his or her right to such notice by
executing a written waiver of notice
filed with the coust. Such waiver may be
revoked at any time by filing with the
court a written notice of revocation, but
euch revocation would not affect any
proceeding which occurred befors the
filing of the notice of revocation.

G.3. Commentary

This section provides guidelines to ald
courts in applying the provisions of
Section 106 of the Act. Section 106 gives

centr of the records themselves
would create major administrative
burdens. So long as the records can be
promptly made available at a cingle
focation, the intent of this section that
the records be readily available will be
satisfied.

Foreont J. Gerard,

Assistant Secretary. indian Affairs.
November 16, 1879,
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TESTIMONY OF
THE NATIONAL INDIAN CHILD WELFARE ASSOCIATION

Mr. Chairman and members of the Commuttee, th. e

testimon " ; . . thank you for the opportumity ;
Oregon. yg:rbc?;ﬁg:shfﬁa;mnal Indian Child Welfare .—‘\ssoczanoz which 'xs[cb’azzzsf:tl’[:::la d
worked successtully for the v OCus on our view '[hat the Indian Child Welfare Act (ICWA) ha;1 ’
e for toroveente the ast majority pf Indian chil@ren. families, and tribes. Where there 15
that considers the origina pt!:p;opn;}[g solutions should reflect a measured, reasonable appr OaCha
a: d prospective adoptive pare?xt;e \?Vet ZZlIice:\Z f;a:r;ﬁet anr;ezds of Indian children, families, tribes
the National i : ndments developed by t i )
Attorneys, Feﬁlc‘)er;i;etzsszi :unencan Indians, with input from the American Acagzml;'eotp Zzso?)l::)
Title T f FLR. 3286, “Th 81 prroach. However, we aiso believe that the ICWA amendment: "
effective so(utlc;n to c;)n o that som Promotion and Stability Act”. do not represent an o
voluntary sdoption procce?s that some have regar_ding the implementation of the ICWA 1n
Welfare Act and identi eedings. Our tes_tm;ony will provide background on the Indian Child

ntify the reasons we believe Congress should support the tribal/NCAI :jraﬁ

WA amendments and oppose the House passed ICWA amendments contained in Title III of
HR. 3286, |

Nationai Indian Chi

ild Welfare Association (NICW, ’
NazonatIndian O A A). The National Indian Child We ‘
- am;j) privc;: a brolad range of services to tribes. Indian orgamzations, states z:f:;ef deral
agenc C“,e and oro social service agencies throughout the United States. These s ; ?Yai

vices such as counseling or case management. b : sthenthe
programs that directly serve Indian children and famil?e ’\II.C\;\J/t e e on the
professional training for tribat and i o recionan: 3 ol
fe: and urban Indian social :
professional rban Indi al service professionais; 2) consultati
social service Zx)—c;gn;alryr; cieve;o;ment, 3) facilitating child abuse prevention eﬂ‘czrrs TSL::Z:]M *
mm o is and dissemination of publi li ft
Sommunities: 1) anal nd disss public policy information that impact i
childrer Semcexsnigels, ;nd 3} helping state, federal and private agencies 1mproveptheseg"dlan
ndian people. Our organization mamtains a strong network in Indiz(;xnc\:/ CHC:S
ountry

{ Orking cIoser ith the N f Americ o
by W Wi National Congress of 2 1 i 1 trit Vi
red St . 4 an Indians and tribal 80 ernments from

INDIAN CHILDREN AND FEDERAL POLICY

In 1819, the United States Government establi ivili

In 1819, the United G 1 tablished the Civilization Fund, the first fed i

fo direct )‘;roorc; r::ii;a?;\ilxixll;ree:}h It pr.ow:ied grants to private agencies, primarily ceh(ixirce:e?ltl;y

sstabl sefv‘c:s ms o “aivilze | e Indian." In a report to Congress in 1867, the commzssxo;xer of

o e T o e only successful way to deal with the "Indian problem" was to

e e o s msmug‘:pietely from their tribes. In support of this policy, both the

tll:at were characterized by mi1it:r;sr;:::/e;‘i}sz‘:g!iljzgeh;g;;lor;‘ t,hmm:ling rations fOl: N

s were 3 discipline. of these mstitution,

thousand hsr:;c:]etzg rir;galrr:j% n:; zg:ofzf)anb énree to thirteen. Throughout the renfa:]:;:f ifr?:ere fhon s

et century, chools became more oppressive. In 1880, for instance

g{ ereyursr‘x;;dteoxte :::Z(ia:at:)elés:;g}/ native language in a federal boarding sch:;i.nslfr;‘;oa ZVJSZ:Z

e ;O > voure ing ds.chool workers to take leaves of absence and securé as mamb

g s possible tTom cou‘(;un ing reservations. These "kid snatchers" received no ouxdeliﬁe

regardig e means they use. Congress addressed this 1ssue bv declaring: "And xat shall b ;
\ an agent or other employee to induce, bv withholding ran;ns or by othaer )

3
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improper means, the parents or next of kin of any Indian child to consent to the removal of any
Indian child beyond the limits of any reservauon.” In addinon to boarding schools, other federal
pracuices encouraged moving [ndian children away from their families and communities. [n 1884,
the "placing out” system placed numerous indian children on farms n the East and Midwest in
work and the benefits of civilization.”

order to learn the "values of

Federal policy continued throughout the twentieth century with assimilation being the key focus in
the Boarding Schools up until the 1950's. The passage of Public Law 280 in 1953 represented the
culmination of almost a century old federal policy of assimilation. It's ultimate goal was to
terminate the very existence of all Indian tribes. This ultimate assimilation policy was reflected in

the child welfare policies of this period.

Throughout the 1950 and 60s, the adoption of Indian children into non-Indian homes, primarily
within the private sector, was widespread. In 1959, the Child Welfare League of America, the
standard-setting body for child welfare agencies, in cooperation with the Bureau of Indian Affairs,
\nitiated the Indian Adoption Project. In the first year of this project, 395 Indian children were
placed for adoption with non-Indian families in eastern metropolitan areas.

Little attention was paid, either by the Bureau of Indian Affairs or the states. t0 providing services
on reservations that would strengthen and maintain Indian families. As late as 1972, David
Fanshel wrote in Far From the Reservanon that the practice of removing Indian children from
their homes and placing them in non-indian homes for adoption was a desirable option. Fanshel
points out in the same book. however, that the removal of Indian children from their families and
communities may well be seen as the “ultimate indigmity to endure.”

Fanshel's speculation bore out the truth of the matter. A 1976 study by the Association on
American Indian Affairs found that 25 to 35 percent of all Indian Children were being placed in
out-of-home care. Eighty-five percent of those children were being placed in non-Indian homes
or institutions. In a response to the overwheiming evidence from Indian communities that the loss
of their children meant the destruction of Indian culture, Congress passed the Indian Child
Welfare Act of 1978,

THE INDIAN CHILD WELFARE ACT

The unique legal relationship that exists between the United States government and Indian people
made it possible for Congress to adopt this nationai policy. Because of their sovereign nation
status, Indian tribes are nations within a nation. The Constitution of the United States provides
that "Congress shall have power to regulate commerce with Indian tribes.” Through this and
other constitutional authority, Congress has plenary power over Indian affairs, inciuding the
protection and preservation of tribes and their resources. Finding that “there 1s no resource that is
more vital to the continued existence and integrity of Indian tribes than therr children,” Congress
passed the Indian Child Welfare Act.

Indian families. Both tribes and stat

Indian families an € courts have the ability

d often do when appropriate.

non-reservation Ind; . al authority on th rvati

; n e r ;

the Act has | dian children Wwhen state court: €servation and e
Act has been the deveiopment i S transfer jurisdiction

;sal standards, and chilg welfare i
d welfare services to thetr me;

IND

amilies and their extended famil

weil docum y g 24
ented. especiall during hearin s for the Indi
an

Y networks in tribal cult

Child Welfare acq: T as been

IIOUSC Repoxt 95 1386~ 95th COllgleSS. 4nd SesSlOll JUU 24 1978 at 10. 20
( )

and the vaiye s ;

f ystem that ; ; mem ho o

broad sense, und erstandin;ut;;lzons therr tribal culture, Thi); memt_t’,:-: ‘?f who they are as a tribe

the well-being of the tribe. Wh importance of all members in heiping Ip views family in a very

the immediate family, but 'the foen :n Indian child is born, it 15 5 txm: or ;lsei children and promote
. * Tt N cel i

members, whether they live on the memszranon’ not just for

Y rs as well. Tribal

le and any changes

’ the viability of that culture for all

members, y will mean changes in cuiture and
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RIBAL MEMBERSHIP

TRIBAL MEMBERSTL

Formal tribal membership determinauions often do not happen prior to or at birth. Most tribes
require a variety of information to bé collected after the pirth of the child before the membership
process can even be imuiated. The process itself can take anywhere from one month to several
months depending on the accuracy of information provnded, the number of tribal membership

requests needing review, and the uming of the next tribal council or membership commuttee

meetng.

The deterrunation of tribal membership does not happen overnight and for good reasons. With
the romantictsm of Indian cuiture that began in the 1960's many non-Indian people have made
claims to Indian hertage and the services oOr penefits that come With membersiup. By necessity,
tribes have had to become careful in screening membership so that limited tribal services, such as
health care, are available for those tribal members wWho qualify for them. This means that
membership determinations can take ume and because of limited resources to support this
process, many tribes have umes when enroliment applications are not accepted. The closing of
the enrollment process i§ not of great concern to many tribes, because membership s still
extended to tribal memoers, even if they have not completed a formal enroliment process. In
addition, some tribes view enrollment [ists as secondary to determinations of membership based
on their intimate knowledge of what families and individuals are members of the tribe.
For those Indian families that are experiencing difficuities in trying to meet their basic needs,
formal membership procedures may be a low priority. Because membership 1s assumed by many
tribal members and the tribe under tribal traditions and customs, focusing on formalizing
membership status during these stressful tunes would not seem necessary to many Indian people.

Unlike other governments that use paper Jocuments such as birth certificates as the primary
se their customary

means of establishing membership, tribes have long used and will continue to u
and traditional practices.

Enroliment does not equal membership 1 many Situations. Many tribes. especially small tribes, do
not have updated enrollment lists for a variety of reasons. One reason 1§ the forced disperston of
the Indian population as @ resuit of failed federat policies, such as the Boarding School,
Termination and Relocation eras. During these pertods [ndian communities were proken apart by
the forced removal of large numbers of children, while large numbers of aduit Indian people were
separated from their families nvoluntarily. The legacies of these policies are still visible in Indian
Country today. as adult Indian peopie live n isolation from their families and communities, many
not knowing their families or heritage. Tribes struggle to regain these lost connections, but are
many times not successful until years and sometimes decades have passed In these Indian peopies
lives. Stories abound in Indian Country of adult Indian people finding their families or
connections 10 tribes that they never knew existed and the pain and gneving that they have lived
with for many years because of therr lost idenuty. In some cases. these people will never be given
the opportunity to regai that sense of heritage and know therr family

w
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COMMONLY ASKED QUESTION REGARDING THE [CWa
COMMONLY _ASKED QUESTION REGARDING THE [CWA

1) Wasthe ICWA
intended to provid .
reservation? provide protections to Indian chiidren and famiies living off the

Most definttely. W t
Thos: getnt m);st v:ﬁ:e r(;‘;l;inegress began hearings on the [CWA prior to 1978, it was found ti
the children most i neraby 10 unnecessary removais and mstxtunonalizanonﬁ were th OUH? ﬂ?at
children that lived off the ! uservatlon. ]At the time of passage of the ICWA, 25% “S(Z’S/e ? d;la i
ar nnecessarily removed i e fronm their
ndian children » sing ssarily oved from their homes and isol I i
emeseary com (r)r:ll;rlutt:cs. Tho;erhvmg off-reservation were particularly ‘S/?Jliifrigmtn et
A 1 ause of their distance fi i i e
nowieaas and o ce from tribal agencies ai ick
. et " nd courts wi
Knowiedge and ex fboznc:ft: gro\_nde ina chlldrcustody proceeding. The legxslal:il\‘/:: I:l'ad g
y of federal case law makes clear that Congress intended to l:‘OITZ\?Vfthe
make A

P! rotections available to all Indian children who are members of a fede -
: 14 . d rally ecognlzed tribes

..7) Does th !
e [CWA mandate that Indian children Ollly be Dlaced with Indian families?

No. The ICWA only provides preft
retenence oot ‘ preferences i the placement of Indian child ith tf
preference| thega ;‘;;rtl;l)t/orl?::?t:;s - _Indlan or non.-Indian. Furthermore, thgr?g“v/vxhptrr:)evitzm
Sourts wath the abiley t0 atter a('eap:’acement pretergnces upon a finding of good cause anzshState
el commue.m :’ae num.her of tribal child welfare programs in the United gve
s e ot 101 piace Indian children with non-Indian foster care or ad e
e o regarain important to qnderstand that the process used in maki o
D oo exc]usg nany chll@ will ulnmatgly determine how well a child’s nzfd
ot ok ot ot Ao ::2‘; and does not include all of the important parties, the 7 o
family members, natural paren':s, tri%:ahi:gijll'ot: teh‘e ‘:hﬂtfi o o s ‘ exreig:gmem
successful strategy and should be a part of e;/eryppl;tci:;e?\itceizggniiop;};?s I,?: l;;ﬂls . ls'the o

. e standard of

p ice th CWA es 34
ractice that the [CWA establishes and when used properly almost never resuits in a dlSthed

3) Why should a tribe t
a tribe be allowed t Vi |
| 0 Intervene 1n a vi
cons oluntary .
enting naturaf parent and a prospective adoptive coupie? adoption proceeding between a

As many states and tribes have found hi
who are thinking a . 1.n thetr chx]d welfare practice, many tim ]
through and ma\g/ n‘;‘:‘;;:;“::i t(f)l:xr children up for adoption have not clearly tisozz;t;,r?;,-ia;em(,s )
These parents are often very y0ungp:<;rtumues to place the child with othen: family mem]ber(:Clsmn
to deai with the tremendous stress ( t‘n not ver mature in thewr thinking, but are nonethee .
family. This was the case in numg an flnexpected pregnancy or other crisis in their lmmSSde}'ln%
Congressional Record where yo ,eIr o.t adoptions that Representative Pryce identified i ehlate
were being counseled by adopytx(;l,:lét ndian parents, some that were not even 18 years of“;t )
to adopt out their hideen. Rou attorneys to avoid involving thewr exrended famili g€,

. grettablv. these parents were then faced with a veml ies mhdecxsnons

Ty toug
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decision, one that has lifelong consequences, with little, if any, balanced information on

aiternatives to placing the child outside the natural family. 7 Y that every year over a thousand Indian children who are eligibj
eligible

or and need the protecti
I ons of the ICWA are b 1t}
4 eing den fi in i

access to therr family and Culture. This means thatgone cl;d e of e menta e

Situations like these where young Indian parents are only provided one way out of their dilemma ICWA is usually oceurring: e ot fllown volaons e

do not meet the best interests of anyone, parucularly the child. Allowing tribes to be a part of the
adoption process enables extended family members in the community to be notified of a potential
adoption of their grandchiid. mece or nephew and be afforded the chance to discuss a possible
placement n their family before 1t is 100 late.

® Tribes and extended family me

s mbers are 1 ified wi
considered for an out of home ro¢ e notified whe

o, N a member child is being

Qualified Indian families, often

times refativi b i i
consideration as a placement re. g ien ehild

source for the child.

In addition, tribes can provide assistance in locating appropriate homes for Indian children
needing out of home piacements. Many states and private adoption agencies find themseives with
a shortage of qualified Indian adoptive homes and can benefit from the pool of homes that tribes
may have available. As an example, in the state of Washington, the Yakama tribe has a pool of
Indian foster care and adoptive homes which they have allowed the state Division of Sociai and
Health Services to have access to. This agreement enables the agency facilitating the adoption to
find the very best home for that child without unnecessary delays.

> 2re not being given

State f
courts, without good cause, are refusing to transfer

proceedings to tribaj courts of which Indian rempay on of chid custody

4) Is the ICWA a barrier to the timely placement of Indian children in foster care or adoptive ehidren are mempers

nomes?’

No. In fact, since the passage of the ICWA, hundreds of thousands of Indian children have been
successfully placed in both loving foster care and adoptive homes; both Indian and non-Indian.
The ICWA has been a bright ray of hope for the vast majority of Indian children by helping them
be reunified with their families and finding new homes when there are no natural family
placements available. Tribal child weifare programs, which play a pivotal role in this
accomplishment, have been increasingly successful in recruiting and mamtaining foster care and
adoptive homes within and outside of thetr reservation boundaries, making it possible for tribes to
place Indian children even more quickly than states and private agencies in many cases. In many
cases, state and private child placing agencies look to tribai child welfare programs to assist them
in developing quality foster care and adoptive homes for-Indian children.

Junisdiction to tribaj court of an off-
which has the effect of preventing s

! uch a transfer
object, a state court may deny trans on e

‘ ‘ ] ter of jurisdiction to 2 tri
A 1988 study on the status of the Indian Child Welfare Act reveated that tribal involvement in the
placement of Indian children has resuited in, 1) Indian children being reunified more often with
their natural families than with state or Bureau of Indian Affairs programs, and 2) shorter stays for
Indian children in substitute care (i.e. foster care) than with state or Bureau of Indian Affairs
programs. | These successes are not surprising gtven the continued growth and sophistication of
tribai child welfare programs in the United States. Many of these programs are now offering a full
range of child welfare services independently or in collaboration with private and state child
welfare agéencxes.

7) Can the | i
CWA be used to disrupt an adoption proceeding at almost anytime?

ix;fct’heIiI' ét;; Jurisdictional and intervention provisions and the
A are followed, no adoption may be distl;rbed onc

or duress in the intial
Consent. Even when there
A el
only two years after an adoption g or d

Indian adoptions where the [CW,
.we.re disrupted because of court
is little threat that an adoption wi

procedures for consent to adoption
€ 1t 1s finalized uniess there s fraud

\ ] uress. a challen be
o g€ can be brought
e Is final. A search of reported court decisiong mvolv?ng

A was invol 3
volved found only 30 cases since 978 where adoptions

dlSDU[eS ”luS ‘
N h compli with init; ly
whele the lCWA S CO [)l ed itial y there

5) Are the protections available to Indian children in the ICWA still necessary today?

Yes. Whiie the ICWA has certainily helped to reduce the chances that Indian children will not be
unnecessarily removed from their homes. families and communties. there are still too many
mdiwdual% and agencies involved in the unlawful placement of children; especiaily Indian children.

I
|
|
|
|
|
F
|
|
|
|
|
t
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WHY THE ICWA AMENDMENTS IN TITLE Ul OF H.R. 3286 WILL NOT WORK

Contrary to the sponsor’s ciaims, this legislation will extend well beyond just voluntary
adoption proceedings. The legislative language will also denv Indian children the important

protections they need n involuntary proceedings, both foster care and adoptions.

The amendments do much more than just “clarify” or “make minor changes” in the
Indian Child Welfare Act as the sponsors have claimed. Many full-blooded Indian
children could end up in homes with strangers while their own extended family members who
are qualified to care for them are ignored as potentiai placements.

dress none of the real problems that give rise to lengthy adoption
and tribal court jurisdiction over child custody
outcomes for Indian children, and in fact will likety
bal governments and tribal courts ignores efforts
ourts and cause most of the pain and

The amendments ad
disputes. Removing tribal government
proceedings will not improve placement
produce worse outcomes. The blaming of tri
by individuals who circumvent the ICWA law in state ¢
suffering that both adopuive and natural families expenience. In addinon, tribal governments

and courts have shown time and time again that they are in the best position to determine
what the best interests of Indian children are and consistently produce better outcomes for
Indian children when compared to state courts and placing agencies.

as viable placements for Indian children.. While
they are just trying to provide loving homes for
ored the fact that many wonderful, qualified Indian

Indian families are being overlooked
the sponsors of this legislation state that

Indian children, they have compietely 1gn
families, many who are relatives of these children, are being overlooked as placements.

aws that will cause an explosion of new litigation on

o The bill has many serious {1
delaving efforts to find goed

virtually every section of the bill. This will only result in
homes for Indian children awaiting adoption or foster care - the very problem that
supporters of Title IIl say they are trying to resolve. What 1s sociai, cultural, or political
affiliation? What evidence proves or disapproves such affiliation? What does it mean to be
affiliated as of the time of the proceeding? Does the court consider the affiliation over the last
10 years or just within the last month? What if a child maintamns such refationship through a
grandparent or other relative, but the parent does not? What if the child’s parent(s) are

.ased? What does it mean that a determination of non-affiliation 1s final? Does it mean
aled to a state appellate court or that a state

CWA cannot be reviewed in a federal court?

dect
that a judges determination cannot be appe

appellate court decision which violates the [
Interestingty, dererminations that uphold the application of the [CWA will be eligible to be

appealed or reversed. What if a natural parent claims a lack of affiliation, the judge accepts
this representation and two weeks later an Indian tribe presents overwheiming evidence that
the parent has substantial contacts with the tribe? Every one of these questions and many

more will be litigated repeatedly.

.

e Thi i
1s section does not reflect the realities of how trib
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. The bill leplaces a bllgh[ line oliticai test - me n dian tribe as the
! p St mbership m g i
i an Indis 4

tr lga.el ‘OI: the: cover age of the IC W. A - with a multi-laceted test that tr ansforms the
classnhcatmu llrlto more of a racial xdennhcation test. This provis li Yy
A ! ) . ‘ on is like]
U“COI"StltutllO“a‘ since the leglt.lmacy of I}ndxan-;pecxﬂc leglslatlon rests upOlll the fact that such
legxs ation 1s based upon a DO‘][ICQ‘ classnﬁcatlon, and not a racal clas ific {10

y asstiication.

nieces, nephews, and sibi; e ang
and sibi i . ) an grandpar i
s ings being considered irrelevant inathe li\!/)es e"l_tlss:"des, s,
of Indian childr
en,

In the case of an Indi ild wi
. ndian child who had
tribe and extended Ind; ’ very meaningfui, signifi . -
) n , Significant rej
months, the court coxj?rc]i::amlly over a period of years, but maybe no?t\ﬁ?}?'mp; on therr
and extended family from & ermine that this was sufficient evidence to excl gl the |ast_ 3-6
M being any part of that placement decision clude the child’s tribe

and would like} i al membershj .
y exclude coverage of vast numbers of bona ﬁd:};:l!:jf"echrmlusms work
20na hde 1an children from

ag! I Yy “ 3
.covex a e. by the Indian Chlld W elfare Act. Many Illdlall children are not for I'lla”y enrolled,
but are clear ‘y members ofa tribe and could be enrolled In addit;

. 1f1on, as

have every incenti t
2 entive to not be enrolli i t
e aven > ing children who are n i I i
e e Ltl)ltlmii.tely tf'xese children will be eligible for be (f,‘t Iegltlm?tely e proms
- benefits which are generally limited in nature retts thasthe

/ with the
tribe provides to its

Title 1TI would aiso imp

act Indian chi e
reservation. Typically an children and families resident or domiciled on th
NP on the

B child cus g
ustody pr oceedings lllVOlVlllg these ta”llhes would be under the

Title 11X will ¢
- interfere with posit betw
children and Positive efforts between trip
tribes havs dtzvpeni’gvu;e quality foster care and adoptive s:xs'\f:"cl: e o i0 protect Indian
ped inter-govern . S
ICWA and ’ governmental agreements to as i
create the best possible services for Indjan Chi]dsrlest co:?nance efforts with the
n and faf





