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NCAI Resolution TLS-96-007A -- Official Attachment

NCAI WORKSHOP DRAFT AMENDMENTS . TO THE INDIAN CHILD WELFARE ACT

JUNE 2, 1996

“underlined words” - additions to existing law

[“words in brackets”] - deletions to existing law

25 U.s.C. § 1903(10)

NCAYX Proposed language: #5
"reservation™ means Indian country as defined in section
1151 of Title 18, United States Code, any lands not covered under
such section, title to which is either held by the United States
in trust for the benefit of any Indian tribe or individual ox
held by any Indian tribe or individual subject to a restriction
by the United States against alienation, and to the extent, if

any, not otherwise included in this definition, any lands located
within an Alaska Native village:

under Summary

25 U.s.C. § 1511(a)

NCAI Proposed language: #7 under Summary

An Indian tribe shall have jurisdiction exclusive as Lo any
State over any child custody proceeding involving an Indign child
who resides or is. domiciled within the reservation of such tribe,
except where such jurisdiction is otherwise vested in the State¢
py existing Federal law. Where an Indian child who resides or is
domiciled within the reserxvation of an Indian tribe is made a
Ward .of & tribal court or where an Indian child becomes a ward of
a tribal .court following a transfer of jurisdiction pursuant to
subsection (b) of this section, the Indian tribe shall retain
exclusive jurisdiction over any child custody proceeding

involving such ward, notwithstanding any subsequent change in the
residence or domicile of the child.

| 25 U.S.C. § 1911(a)

NCAI Proposed language: #2 under Summary

{c) Except as provided in section 103(e)[25 U.S.C 1913(e} ],
in any State court proceeding for the foster care place

ment of,
or termination of parental rights to, an Indian child, the Indian
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custodian of the child and the Indian child’s tribe shall have .a
right to intervene at any point in the proceeding.

25 U.s.C. § 1913

NCAI Proposed language:

#8 under Summary
§ 1913 (a)

CONSENTS TO FOSTER CARE, ADOPTION, TERMINATION OF
PARENTAL RIGHTS - Where any parent or Indian custodian of an

Indian child voluntarily consents to a foster care or adoptive
placement or to termination of parental rights, such consent .
shall not be valid unless executed in writing and recorded before
a judge of a court of competent jurisdiction and accompanied by
the judge's certificate that the terms and consequences of the
consent were fully explained in detail and were fully understood
by the parent or Indian custodian and that any attorney, public
or private agency facilitating the voluntary termination oxr
adoptive placement has informed the natural parents of their
placement options and the applicable provisions of this ACh.

The court shall also certify that elther the parent or indian
custodian fully understood the explanation in English or that it
was interpreted into a language that the parent or Indian
custodian understood. Any consent given prior to, or within ten
days after, birth of the Indian child .shall not be valid.

#4 under Summary

§ 1913 (b) WITHDRAWAL OF CONSENT -

> (i) Any parent or Indian
custodian may withdraw consent to a foster care placement undex

State law at any time and upon such withdrawal, the child shall
be immediately returned to the parent or Indian custodian.

(1i) Except as provided in subsection (b) {iii), a
consent to adoption or voluntary termination of parental rights
may be revoked and the child shall be immediately returned to the
parent only if no final decree of adoption has been entered and

(A) less than six months have passed from the date
the Indian child’s tribe recelved notice of the adoptive
placement pursuant to § 1913(c) and (d), or

(B} the adoptive placement specified by the parent

ends, ox

(C) less than 30 days have passed since the
commencenent of the adoption proceeding.

(1ii) If a consent has not been revoked within the time
frames provided in subsection (b) (i1}, a parent may thereafter

revoke consent only under applicable State law or, upon petition
of a parent or the Indian child's tribe to a court of competent
jurisdiction and a finding that consent to adoption or

termination of parental rights was obtained through fraud or
3
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duress, or that notice was not provided under this section. .In
Such case, The child shall be immediately returned to the parent
and a final decree of adoption, 1f any, shall be vacated. No
adoption which has been in effect for at least two years may be
Invalidated under the provisions of this subsection unless
OLherwise permitted under State law.

[(c) In any voluntary proceeding for termina?ion of parental
rights to, or adoptive placement of, ‘an Indian child, the consent
of the parent may be withdrawn for any reason at any t;me prior
to the entry of a final decree of termination or adoption, as the
case may be, and the child shall be returned to the parent.]

{(d) After the entry of a final decree of -adoption of an
Indian child in any State court, the parent may withdraw consent
thereto upon the grounds that consent was. obtained through fraud
or ‘duress and may petition the court to vacate such decree. Upon
a finding that such consent was obtained through fraud or -duress,
the court shall vacate such decree and return the child to the
parent. No adoption which has been effective for at least twq
years may be invalidated under the provisions of this subsection
unless otherwise permitted under State law.]

#1 under Summary

. ADD § 1913(c) NOTICE TO TRIBES — Notice shall be sent by a
party seeking voluntary placement of an Indian child or voluntary
fermination of the parental rights of a parent of an Indian child
Yo the Indian child’s tribe, by registered mail with return
Teceipt requested, in the following circumstances:

'

. (i) within one hundred days following any foster care
placement, ) ] ]
(i1) within five days following a pre-adoptive or adoptive
placement, )

(iil) within ten days of the commencement of a termination
of parental rights proceeding; and

T (iv) within ten days of the commencement of an adoption

proceeding.

#1 under Summary

ADD § 1913(d) CONTENT OF NOTICE - The notices required undexr
section 1913 (c) shall contain

(i) the child's name and actual or anticipated date and
place of birth;
{11) the names, maiden names, addresses and dates of
birith of the Indian parents and grandparents of the child;

(iii) the names and addresses of the child's extended
fam&ly members having a priority in placement under Sec. 1915, if

known; ] ]
! (iv) the reasons why the child may be an Indian child;
K
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(v) the names and addresses of the parties to the state
court proceeding;

{vi) the name and address of the state court in which
the proceeding is pending or will be filed, and the time and date
of such proceeding;

(vii) the tribal affiliation, if any, of the
prospective adoptive parents:

(viii) the name and address of any social services or
adoption agency involved;

{ix) the identity of any tribe in which the child or

parent 1s a member;

(x) a statement that the tribe may have the right to

intervene;
(xi) an inquiry as to whether the tribe intends to

_intervene or waive any right to intervene;

~ (xii) a statement that any right to intervene will be
waived if the tribe does not respond in the manner and within the
time frames required by section 1913 (e).

#2 under Summary

ADD § 1913(e) INTERVENTION BY TRIBES - The Indian child's
tribe shall have the right to intervene at any point in any
voluntary child custody proceeding in a state court if any of the
following has occurred:

{i) In the case of a termination of parental rights
proceeding, the tribe has filed a notice of intent to intervene
or a written objection to termination within 30 days of receiving
notice of such proceeding,

(ii) In the case of an adoption proceeding, the tribe has
filed a notice of intent to intervene or a written objection to
the adoptive placement within 90 days of receiving notice of the
adoptive placement or within 30 days of receiving notice of the
voluntary adoption proceeding, whichever is later,

{iii) In any case where the tribe did not receive notice
that complies with subsections (c) and (d), Provided, that a
tribe shall be precluded from intervention if it gives written
notice of its intent not to intervene in a specific proceeding or

gives notice that neither the child or parents are members of
that tribe.

#2 under Summary

ADD § 1913(f) Any action by a -tribe pursuant to subsection
(e) shall not

(i) affect the rights of any person having a placement
preference or other right under this Act,
{ii) preclude inftervention by the Indian child's tribe
in the event that the proposed adoption placement is changed, ©OC
: (i1i) otherwise affect the applicability of this Act.

S



150

#1 under Summary

ADD § 1913(g) No voluntary termination of parental rights or
adoption proceeding under State law shall be held until at least
30 days after receipt of notice by the I¥ndian child’s tribe.

#6 under Summary

ADD § 1913 (h) Any State law to the contrary notwithstanding,
a court may approve, as part of an adoption decree, an agreement
that the birth parents, extended family and Indian tribe of an
Indian child shall have an enforceable right to visitation orx
continued contact with such child after the entry of a final
decree of adoption. Failure to comply with the provisions of any
court order regarding such continued visitation or contact shall
not be grounds for setting aside a final decree of adoption.

Add 25 U.S.C. § 1924
NCAI Proposed language: #3 under Summary

Add § 1924 (a) In connection with any proceeding or
potential proceeding involving a child who is or may be an Indian
child for purposes of this Act, whoever

(1) encourages or facilitates fraudulent representations or
omissions regarding whether a child or parent is
Indian, or

(2) consplres to encourage or facilitate such
representations or omissions, O

{3) aids or abets such representations or omissions having
reason to know that such representations or omissions
are being made and may have a material impact on the
application of this Act

shall be fined not more than $100,000, or imprisoned not more
than 12 months, or both, and in the case of a second or
‘subsequent violation, be fined not more than $250,000, or
imprisoned not more than 5 years, or both.

(b) No parent of an Indian child shall be prosecuted under
this section.
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National
Congress of
| American
Indians

RESOLUTION TLS-96-007B

Title: PROTECTION OF PUBLIC LAW 280 TRIBES REGARDING
AMENDMENTS TO THE INDIAN CHILD WELFARE ACT

WHEREAS, we, the members of the National Congress of American
Indians of the United States, invoking the divine blessing of the Creator upon our
efforts and purposes, in order to preserve for ourselves and our descendants rights
secured under Indian treaties and agreements with the United States, and all other
rights and benefits to which we are entitled under the laws and Constitution of the
United States to enlighten the public toward a better understanding of the Indian
peopie, to preserve Indian cultural values, and otherwise promote the welfare of
Indian people, do hereby establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) is the
oldest and largest national organization established in 1944 and comprised of
representatives of and advocates for national, regtonal, and local Tribal concerns;
and

WHEREAS, the health, safety, welfare, education, economic and
employment opportunity and preservation of cultural and natural resources are
primary goals and objectives of NCAI; and

WHEREAS, Indian tribes, which are subject to Public Law 280, have
experienced significant difficulties exercising tribal junisdiction under the Indian
Child Welfare Act; and

WHEREAS, these difficulties have negatively impacted their ability to
protect their children, families and tribes.

NOW THEREFORE BE IT RESOLVED that the National Congress of
American Indians (s hereby directed to work with experts n the field of Public Law
280 to explore potential legisiative proposals to remedy any negative impacts on
Indian child custody proceedings resulting from Public Law 280.
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Resolution TLS-96-007B
NCAL

CERTIFICATION

. g . - of
i Tuti i i at ti 6 Mid-Year session of the National Congress
oing resolution was adopted at the 199 f eal ]
TA‘lxlri-:f"i):;‘in Iriiians held at the Adam’s Mark Hotel at Williams Center in Tulsa, Oklahoma, on

June 3-5, 1996 with a quorum present.
T Vo Ml

W. Ron Allen, President.--

Adopted by the General Assembly at the 1996 Mid-Year session held at the Adam’s Mark Hotel
at Williams Center in Tulsa, Oklahoma on June 3-5, 1996.
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National
Congress of
American
Indians

25 June 1996

United States Senator
Attention Legisiative Director

Re: The Truth About the Indian Child Welfare Act

Dear Senator:;

The Indian Child Welfare Act (ICWA) works and it works well, Despite this fact,
Congresswoman Deborah Pryce has proposed amendments to the ICWA (Title IIT
of HIR 3286) that will eviscerate the act and do significant harm to Indian tribal
governments and Indian children. On June 20, the Committee on Indian Affairs
stripped Title IIT from HR 3286 and plans on crafting reasonable, stand-aione
legisiation that addresses the concerns of adoptive families without violating tribal
sovereignty and fundamental federal Indian iaw and policy.

Indian tribes have developed Alternative ICWA Amendments which will be the
subject of a Committee on Indian Affairs hearing on 26 June 1996. Both Indian
Affairs Committee Chairman John McCain and House Resources Committee
Chairman Don Young have stressed the need for tribal involvement in the ICWA
debate and have pledged to bring a free-standing ICWA bill to a vote in Congress.
The purpose of this letter and enclosures is to present the true story of the ICWA
and to ask your support for the Alternative ICWA Amendments, which have
been reviewed and endorsed by non-Indian family adoption attorneys. To aid in
your decision, enclosed you will find the following documents:

1. ICWA Myth vs. ICWA Facts: Addressing Rep. Pryce’s Propaganda

2. Indian Child Welfare Act Summary: How The Act Works

3. A View From the States: The Attorneys General and Governors Perspective
4. Summary of Alternative ICWA Amendments

S. Alternative ICWA Amendments (TLS-96-007A and 007B)

Thank you for your thoughtful consideration of these materials, We respectfully
urge your support for the Alternative ICWA Amendments and your continued
support of Indian tribes and Indian people across the United States.

Sincerely,

W Cet. .
W. Roj Aller}w

President
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ICWA Myth vs. ICWA Fact: Addressing Rep. Pryce’s Propaganda

MYTH: ICWA fails to take into consideration the wishes of biologicai parents or the Indian
child.

FACT: ICWA identifies placement preferences for Indian children and explicitly states that
“(w)here appropriate the preference of the Indian child or parent shall be considered.” (25 USC
1915(c). The act has real flexibility in that it states that placement preferences shall be followed
absent “good cause to the contrary”. Accompanying BIA guidelines, as well as the iegislative
history of the Act, indicate that the use of the term “good cause” was designed to give state
courts discretion in determining the placement of an Indian child. Case law identifies several
factors to be taken into consideration to establish “good cause”: the best interests of the child, the
-wishes of the biological parents, the suitability of persons referred for placement, the child’s ties
to the tribe, and the child’s ability to make cultural adjustments made necessary by a placement.

MYTH: Under ICWA, Indian tribes can only place Indian children with Indian families.

FACT: The Act specifically states that “in the case of a placement under subsection (a) (involving
adoptions) or (b) (involving foster care or pre-adoption), if an Indian child’s tribe shail establish a
different order of preference...the agency or court effecting the placement shall follow such
order...” 25 USC 1915(c). Indian tribes can and do place Indian children with non-Indian parents
when it is in the best interests of the child. An example of such placements is the Holyfield case,
where the tribe, after successfully assuming jurisdiction over the case, agreed to the pending
adoption by non-Indian parents as in the best interest of the child --- the adoption did take place.

MYTH: The Act is to blame in delays in placements of Indian children.

FACT: The problems experienced are not with the Act itself, but rather with a iack of compliance
: with the Act. In many of the atleged ICWA “horror stories” legal mistakes or outright deceptions

oceurred that resulted in tragedies for everyone involved. In addition, the amendments offered by

Congresswoman Pryce could resuit in even more litigation, thereby delaying placement of Indian
 children because they use a different, subjective test for determining whether the Act applies in the

first instance. The proposed test is unworkable and will create a litigation explosion.

| MYTH: The Pryce ICWA amendments are “minor” or “technical changes” to the Act.
FACT: The Pryce ICWA amendments represent radical changes to the ICWA by changing the
iegal definition of “Indian child”. The amendments aiso place membership restrictions on tribes
- and would require every state that currently has custody of children in foster care to re-evaluate
whether ICWA applies to those cases using the proposed subjective test.

. MYTH: Every member in the Congress has an ICWA “horror story” in his or her district.

FACT: The National Indian Child Welfare Association has determined that since 1979, only 40
cases have been. This number represents 1/10 of 1% of the total number of placements and cases
since the Act was implemented. The proper way to avoid problems in administering the law is
first, to comply with the requirements of the iaw by fostering better legal and social work
practices to ensure that all requirements of the ICWA are met. Many tribes across the nation have
made significant strides and efforts in working with locai soctal service agencies and in developing
policies that ensure compliance with the ICWA.
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Indian Child Welfare Act Summary: How The Act Works

Purpose of the Act:

To protect the in i ilies
fanemork e Act: tegrity of Indian families by creating a procedural

to participate in custody proceedings involving Indian children

When The A i : i
e Act Is Applicable: The Act is applicable in voluntary adoptions, and child abuse /

neglect proceedings initiated by tf ;
eglect 1 1gs ir y the State, when either i ibal | i th
tribal member or is eligible for tribal membership parent s tiba member and thechidis o

Tlfe Act Triggers Certain Events:
cluldfen, and placement preferences
Act has severai procedural mechanis

t’}‘;ilt} .:ct esta‘blishes- minimum standards for removal of Indian
ndian children in foster care and adoptive homes. The
ms that allow a tribe to participate in the proceeding, '

A. Intervention;

N The Act allows a tri i in tt
participate o8 a tribe to intervene in the state court proceeding and

court bBt. 'l"r}::nsfer: The Act allows a tribe or a biolo,
» but either parent may block the tr: t j

t t ansfer by obje feci hett
not transfer is appropriate and can decline to tr st o g0t sy gounts decide whetheror

sfer 1s 2 ansfer for "
frequently declined to transfer when the transfe o e o tate courts have

atly d er petition is receiv in ti i
when the tribal forum would be inconvenient for the parties st n the procesding, or

gical parent to request a transfer to tribal

C. Preference: The A i
C ¢ ice: ct establishes
extenqed family, other members of the child?
contains a “good cause”

reférences for placement of Indian children with
s tribe and other Indian families. However the Act

Impact of the Pryce Proposals: The pro i

bt or ] ) ¢ 1he proposed amendments would make the d inati

gty & :::;:;i (;n::ti; rt::;: sull:Jectlve: The new test would require state 22?:: ltr;az:\"‘ezt;x

afliation” with the Indias b of whicheither parent e s LU OF POl

o ationt : f s a member at the tim od

P mgv en: z;lggv ie;;e:g::gz olt::l(:ortunlty fo; gdoptiqn agencies and private a(:tgfr::;sctu: o

ithout considume eandedgf e.llnqmry solgly on the b_ioiogicai parents at that particuiar time

inthe pest T e ameagu y or the relatlonshlpA either parent may have had with the trib

10t bes emtored o orcd ?‘ ;Fents would aiso apply to ali cases “in which a final decree h N
ult of this, every state that has children in foster care would have to ?:—

evaluate whether the ICWA apphes using the new SUbJecn'e standar d, ther eby delay"lg the



Christine O. Gregoire

ATTORNEY GENERAL OF WASHINGTON

1125 Washington Street SE » PO Box 40100 = Olympia WA 98504-0100
. May 31, 1996

The Honorable Slade Goron
U.S. Senator

730 Han Senate Office Building
Washingion, DC 20510

Re: Proposed Indian Child Welfare Act Amendmenss

Dear Senator Goron:

As Anorney General for the State of Washington, I have given mnch atiestion and

priority to children’s and family issues. It has recently come 10 my. arention that the House of

Representatives has passed legislation which significantly amends the Indian Child Welfare Act

JCWA).

I am concerned that the proposed amendments 1o ICWA contained in Title I of HR

3286, the Adoption Promotion and Stability Act of 1996, will add uncertainty to the applicability
of the ICWA. This uncertainty will Ykely result in @ delay in the permanent placement of the
children involved. This clearly is not in the children’s best interest.

Under the current law, ICWA applies if (1) a child is 2 member of a tribe or (2) eligible

for membership in 2 wibe and the biological child of a member, Membership is determined by
the tribe. If ICWA applies, the placement preferences in the Act are followed.

The proposed amendments add the requirements thet one of the parents of the child be

of tribal descent and one of the parents have significant social, cultural, or polirical affiliation

with

the tribe. Who would make these determinations - the tribes, the social workers, or the

cousts?. How far back is a parent’s ancestry searched? What standards are applied ro determine
if there is adequate affiliation? These uncertainties would lead to increased litigation on whether

or not ICWA applies in a child’s case. In the meantime, the permanent placement of the child
wotld be delayed.

The policy stated in ICWA is to protect the best interests of Indian children and to

- promote the stability and security of Indian wibes and families. 25 USC [902. The amendmenis
do ot further thas policy. ICWA was enacted tn 1978 after much-careful deliberation, with
extensive input from ribes and others. It should not be amended without an opportunity for all
affecred to study the proposed changes and to provide input. :
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ATTORNEY GENERAL OF WASHING IUN

Honorable Stade Gorton
May 31, 1996
Page 2

It is our experience that problems javolving th Y
15 € g the permanant placement of Indian
are mast likefy prevented through complets and timely compliance with ICWA. The keycigﬂiﬁ;l
dd_mmmaupn Of whetlr « chi!d‘is an Indian child under the-Act. . That can be_accomplished
quickly and finally by the teibe if it §s given proper and timely information, The proposcd
amendments would make such 2 determinstion more hiticult and uticeruin.
Turge you t remove the ICWA aman,

dments from HR. 3286 when § S
Seoate. Thank you for your attention to thig it comas bet

. ore the
impomnant maucr, :
Sincerely,
o»

CHRISTINE O. GREGQOIRE
Attorney General
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The Honorable Newt G i
Hay 3, 1836 ingrich
Page 2

Suecessfully plaacd indi ;
. SUPPORT. D poscage of Bon agpet aniTE°Rer) Domes.
STATE OF NEVADA

P I I do net
placement and adoption of mdiaizigila;ﬁfh will complicate the
£ anic
) EXECUTIVE CHANPER o Thank you for yeur cchsideratien.
BOR MULER Capita] Complex mlE es75600
Govemer Canen Giv, Neads 89710 Faxz (7623 6874486 Sincerely,
¥ay e, 1986 5/ W A
i BOB HMILLER
The Honorable Newt Gilngrich Governar
Spazaker

The House of Representatives
Washington, D.C. 20515

pear Kr. Spanker:

I am writing in opposition to H.R. 3286, which is degigned to
amend tha Tndian Child Welfare Act (Icva). _This legislation
strives to redefine which off-reservation ckild auetody cades
sheuld ba cenzideved under the Indian Child Waltare act. As the
Governor of a wtate that hac taken several proactive steps to
guarantee effliclent enforcemant of the ICWA, I foel compelled to
express my eoppesigion to.this legislation.

A3 you know, the ICRA grants tribal govarnrants the option to
hear Indian child ocustody cases fox familjes they recognize 2s.
haviag a relationship to tha tribe but do not live on the tribe.
Tt io the intent of the ICWA Tc qive Tndian chiidren every
opportunity to maintain their cultural background and give them the
ability to grow up as Indian pecple. Trying thece cases in Indian
sourts is a siguificant measure foX enstring thesa goals.

#€.R. 3286 changes the aefinition of off-recervation families
whe may be eble ta have their case heard by a tribal government.
Under this amendment, one of the parents of the child must be OF
wIndian descent.” In addition, the anendment requires a eubjective
devermination &s to whether the parent of +the child has
~significant sacial, euwltural, or political agfilietion with the ¥°.
Indian yibe.Y It Would no longer ha up to the Indian family and
tYe triba to dctexmine if a hona Lide relatlonehip betveen tha two
erists, Instead, wtate and private sustedy workers would have to
1terpret the guidellnes outiined in K.R. 3288 to deternine if the
yce could be Neard in a tribal court. This intexpretation will
wdountedly be challenged in court. Rather <f<han decreasing

itigation under tha ICWA, this amendment will 1ikely inhcrezse
ftigatian.

Pl Rt i

. When fully complied with, the 1cWa effectively places Indian
children with caring familics. The State of Nevada has worked hard
Yo ensure that the ICWA is compiied with, and proper conpliance nas




FRANKIE SUE DEL PAPA
Atonrey Gensral
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STATE OF NEVADA
OFFICE OF THE ATTORNEY GENERAL
Capho) Compisx
Carson City, Nevada 89710 -

Tolaphoaer 702} 5824170 .
Fax (702) 687-5798 mﬁﬁn’fﬁu
May 6, 1996
“The Houorable Newt Gingrich VIA FACSIMILE
Speaker AND U.S. MAIL
‘House of Representatives

‘Washington, D.C. 20515
Dear Mr. Speaker:

One of my Mmajor priorities as the chief law enforcement officer for the State of.
Nevada has been in the area of Family Jaw and child protection. I has recently come to my
attention there is an effort to amend the Indian Child Welfare Act (ICW4) which will
significantly alter the delmitions and likely result in increased litigation for the State. See
Title THI of B.R. 3286.

1, should be noted that currently litigation under ICWA is few and far befween.
TLitigation usaally occwys when there is 2 failure to comply with the Act rather than over
the meaning of the Act. The proposed amendment, however, changes ICWA from™an
objective standard for qualification ruder the Act to 2 subjective standard. The only result
. can be increased Titigation.

' Under the corrent 1aw, JCWA applies to those children who are eligible for tribal
| membership. Eligibility for {ribal membership may vary from tribe to tribe, but this
determinafion ean be made ohjectively aud relatively easily through eontact with the tribe
and through the assistasce of the Burean of Indian Affairs.

The amendment will throw nncertainty into the law. The amendment requires that
one of the parcais of the child be of “Indign descent." This could be much more far-
reaching thag @ requirement of eligibiiity for wribal membership. How far back in
genealogy wust one go to moake this determination?

1n addition, the amendment requires 2 subjective determination as to whether the

parent of the child has sigpificant social, cultural, or political affiliation with the Indian -
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lsionorable Newt Gingrich

peatier, House of Re; -
Presentas
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tribe." ¥t is anclear who woold malke i x
. % tis determination. i i
]aik me_ly tol \;v::{lttn;,n z};o 1:] the Iikely first contact with ::!;ndli;h :.h?]cdtfrtlll:il:?lﬁ tumnon ination &
g deshirmad h@ﬁga on With the tribe. JE the determination s to be mmii. oy
T dmii \.Yould have {o be beld.  Rather than decreasing X .by !:he e
amen, £ is much more likely fo increase such li{:}\;atim:“1 € Higation wuder

o In ];Ie;':ga, we have‘ found that when state and private
n m‘m. phn u;}o}n:ﬁ)g;wdh ﬂle. provisicns of the ICWA,

pbntxgaxt:kme Tt ugh thel tﬁogganve ?f‘forts,_ state and tribal officials are able to effecth
Fon bt o hideen v ado ng families without harming Indian families or causin o
ot e Lo poctive m;puve ‘pare.nts. Litigation occurs when YCWA. is ignorg(lany
in Nevaris thrangh e v vent it. Thope that the positive results we have e:'e c:tll-

b fo gl e ant enforcement of ICWA will serve as a pguid > those
adeptions that benefit Indian children and their famihg: o to those who

agencieés and offictals folly
there has been no need for

Thank you for your attention to this

atiflone) s 2 important matter. Should yo
Nany Amsoee o (,nx;le%s;;gsn;t hesitate to contact me or Chief Deputy Attin‘:e;. ?;v;l:!‘lg
Cordially,
Vel
FRANKIE SUE DEL PAPA
Attorney General 5~
FSDP/rc
cc:  Senator Harry Reid
Senstor Richard Bryan
Congresswaman Barbara Vucanavich
Congressman John Ensign
Congressmap Dick Armey
Congressman Richard Gephardt
Congressman David Bonior
Congressman George Miller

Congressman Don Young
Nevada Governor Bob Miller



162

SUMMARY OF ALTERNATIVE ICWA AMENDMENTS

There are ways to address the concerns expressed by the sponsors of the House bill without
violating the original intent of Congress in enacting the ICWA. The National Congress of
American Indians met recently to address these concerns arid drafted proposed legislation that will
effectively place requirements on all parties in voluntary proceedings.

These alternative amendments signify the willingness of Indian tribes to address the specific
concerns of those who feel that ICWA does not work. But more importantly, the amendments
meaningfully address the concerns raised about ICWA. The proper way to effectively handle this
issue is to propose amendments that will actually provide more security for prospective adoptive
parents and still allow for meaningful praticipation of Indian tribes where it is appropriate.

What follows is a summary of the tribal proposals with an explanation of what issues they address.

1. NOTICE TO INDIAN TRIBES FOR VOLUNTARY PROCEEDINGS

Explanation. This provision would extend the notice provision to voluntary as well as
involuntary proceedings. It also clarifies what should be included in the notice so that a tribe can
make an informed decision as to whether the child is a member or eligible for membership.

Rationale. Currently, notice is mandatory for involuntary cases only. One of the problems with
voluntary cases is that the tribe would move to intervene after the child had been placed in
adoptive or pre-adoptive home because it received late notice. Extending the notice provisions
would allow potential adoptive parents to know immediately whether an extended family member
and / or the tribe has an interest in the child. It would also expand the pool of potential adoptive
parents because frequently the tribe knows of adoptive or foster families that the state and / or
private adoption agencies are not aware of. Finally, expanded notice provisions combined with a
deadline for intervention go a long way in addressing concerns about certainty of intervention.

2. TIME LINES FOR TRIBAL INTERVENTION

Explanation. This provision would institute a deadline for when a tribe could intervene in a
voluntary proceeding. The time would start running from the time of notice of the proceeding. If
a tribe did not intervene within the time period, then it could not intervene in the proceeding.

Rationale. One of the criticisms of ICWA is that the tribe was intervening in cases after the child
had been placed for adoption. Usually the reason for the delay in intrevention in voluntary cases
is the lack of notice to the tribe. By extending the notice requirement and placing a deadline on
tribal intervention, all parties will have a more definite understanding early in placement cases.

163

3. CRIMINAL SANCTIONS

]l;l:plgnatlog. VThis provision imposes criminal sanctions on attorneys or adoption agencies that
owingly violate the Act by encouraging fraudulent misrepresentations or ommissions.

?T:I;onale. Th:is amendment will help deter attorneys and adoption agencies from counseling the
be i erat_e evasion of ICWA Many problem cases that have prompted the legislation in the House
egan with knowing violations of the Act. This amendment directly addresses the problem,

4. WITHDRAWAL OF CONSENT

Explanatiol!. This provision places a time limit for when a parent can withdraw consent to a
foster care place.mgnt or adoption. Currently, a parent can withdraw consent to an adoiption at
any point up unt{l the adoption is finalized. This change would place an additional requirement
that the child be in the adoptive placement for iess than 6 months or less than 30 days has passed
since the commencment of the adoption proceeding. passe

Ratlonale.:. There is a perception that many of the problem cases began when the biological
parents _wuthd_rew consent to the adoption under the ICWA. It is important to note that the issue
of w1thdrawal.of consent occurs in non-Indian adoptions as well as Indian adoptions, but this
amendment will provide more clarity when an Indian parent can withdrawal consent ’to adoptions

S. APPLICATION OF ICWA IN ALASKA

lj]xpl'aflation. This provision would ciarify that Alaska Native villages are included in the
definition of “reservation” under the Act.

6. OPEN ADOPTIONS

P Si pp P ptions where state iaw
Ex lﬂﬂatlon- This provision allows state courts to a rove open adoptio
tate

Rationale. S(:)mer states pmhipiﬁ a court in an adoption decree from allowing the biological
parents to.mamtam: contact with the child after.an adoption is finalized --- even if all the parties
agree. This provision would simply leave this option open, even if state law prohibits it.

7. WARD OF TRIBAL COURT

Explanation. This provision clarified that the tribe shall retain exciusive jurisdiction over children

who become wards of the tri jurisdicti i
who b bal court following a transfer of Jurisdiction from state court to tribal
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8. DUTY TO INFORM OF RIGHTS UNDER ICWA

Explanation. This amendment imposes a duty on attoneys and public and private agencies to

inform Inidian parents of their rights under ICWA. National
Congress of
Rationale. Although the number of fiercely litigated ICWA cases is low, many of those cases - Amgrican
began because Indian parents were not informed of their rights under }he ICWA at the b.eglflmng ‘ & Indians
of the proceeding. This change would allow parties to be aware of whether ICWA applies in the Erccutive Commitier 15 July 1996
beginning of the case so that all appropriate parties can provide input on the initial placement Pt ;
decision. e e el e Honorable John McCain
First Vice President Chairman - Committee on Indian Affairs
Ermie Stevens, Jr. United States Senate - 838 SHOB

Oneidy Nation of Wisconsin

9. TRIBAL MEMBERSHIP CERTIFICATION Washington, D.C. 20510

Recording Secretaty

S. Diane Kelley
= H M Cherokee Nat H e
Explanation. This provision requires that any motion to intervene in a state court proceeding Ele m:::; e Dear Chairman McCain:
i i ification detailing the child’s membership or eligibility for membership Gerald (Gerry) E. Hope o ) )
accompanied !i)y lalmbal cert;ﬁm ] Ketchikan Indian Corporation 1 am writing in follow-up to my letter of 11 July regarding amendments to the
pursuant to tribal law or custom. Asea Vice Presidents Indian Child Welfare Act (ICWA). This letter addresses question 10 regarding the
. 5 - . s Aberdeen Area experience of the Jamestown S’Klallam Tribe in handling JCWA matters.
Rationale. This amendment directly responds to the criticism that the dejtermmat{on of wl.xlet’her Rusel 01 o
a child is eligible for membership is “arbitrary”. The certification would also explain the child’s Albuguerque Area Since 1991, my tribe has operated a comprehensive Indian Child Welfare program
relationship to the tribe. e o by utilizing funding identified under ICWA and inciuded as part of the tribe’s self-
Anadarko Area governance Annual Funding Agreement. The flexibility provided under self-
;v:?: ?;v;j' e governance has allowed the tribe to design a program which better addresses and
i . i . ) ! p S
Billngs Area serves the needs if Indian children in our service area. Child welfare activities are
Fohn Sunchild, S, provided as part of the tribe’s overall “Family Services Program” under the Sociai
Chippewa Cree Thibe Services Department.. Ongoing support services include counseling, intervention,
e o family reconciliation, mediation, legal advocac , and referral services. The tribe
Thomas - _ 2t 34 A Dl
Tlingit-Haida Central Council employs one full-time Child Welfare Assistant who currently handles a caseload of
5;‘;2?,{’,‘322 ::;:a apprpximately 56 fgmiliqs ona quafterly basis. Additionally, other support
Mille Lacs Band of Ojibuve services provided through the tribe’s child welfare program include coordination
Muskogee Area and shared management with the Department of Social and Health Services,
5;2:"[5’“‘;',“;;,“,1 Division of Children and Family Services, and Office of Support Enhancement for
Northeast Area cases involving Native American families in Washington State.
Ken Phillips
Oneida Nat f New York . - N .
P:::“ ::: o e o The Social Services Department remains one of the fastest growing of the tribe.
Arlan D. Melendez Existing staff have been overwhelmed in attempting to rovide all the diverse areas
Reno-Sparks indian Col ping P
P”"" ’;“'As ‘”_ an Colony of services needed by tribal members and other Indian people within our service
B v area. By utilizing the flexibility provided under self-governance and by
Spokane Trite coordinating funding with other federal and state resources, the tribe has
f:::“;;‘:l Area successfully designed an effective child welfare program as part of a holistic
Paserta Band of Sunt Lauseno approach towards meeting the overall health, safety, and welfare needs of triba
Southeast Area membership.
James Hardin
Lumbee Tribe .
Sincerely,
Executive Director ,Zd M
JoAnn K. Cha: -
A:ana:n, Hidataa & Arikara . e £,
W. Ron Alle
2010 Massachusetts Ave., NW President
Second Floor
Washington, DC 20036
202.466.7767

202.466.7797 facsimile
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National

i Congress of
§ American

8 Indians

11 July 1996

HAND DELIVERED

Honorable John McCain

Chairman - Committee on Indian Affairs
United States Senate - 838 SHOB
Washington, D.C. 20510

Dear Chairman McCain:

Thank you for your letter of 27 June regarding amendments to the Indian Child
Welfare Act (ICWA). On behalf of the National Congress of American Indians
(NCAI) I am pleased to submit the following answers to the questions raised in
that letter.

Q.1. In your view, is the compromise the product of geod faith efforts on the
part of the adoption community?

A.1. In May, 1995, the House Native American and Insular Affairs Subcommitiee
held a hearing on HR 1448, proposing amendments to the Indian Child Welfare
Act. Inthe wake of the hearing informal discussions regarding ICWA were heid
between tribal representatives and members of the adoption community. Many in
the tribal community were skeptical of the process and doubtful that any initiative
invoiving the adoption community would protect the interests of Indian children
and Indian tribes. Nonetheless, the suggestions borne of this and other efforts
were considered and debated by tribal representatives in Tulsa, Oklahoma, in June,
1996. 1t is the considered opinion of Indian tribes across the nation that the
“compromise” reflects good faith efforts by the adoption community to remedy
what it views as inefficiencies with the act, and simuitaneously to give
consideration to the concerns of Indian parents and tribal governments.

Q.2, In what ways would the compromise advance the goals of certainty,
speed, and stability in adoptions involving Indian children?

A.2. The recurring concern expressed by the adoption community centers on a
perceived fundamental unfairness in tribal ICWA interventions. One of the current
problems is that by not requiring notice in voluntary proceedings, Indian tribes may
invoke their right to intervene at a date considered late or untimely by the adoption
agency, state authority, and / or the non-Indian adoptive family. The Tulsa
Amendments would provide needed certainty by including timely and substantive
notice to tribes in voluntary proceedings. This notice will enable a tribe to make
reasoned decision regarding its right to intervene in the proceeding. In addition,
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the Tulsa Amendments provide rather strict time lines for tribal intervention that set some
parameters for tribal action beyond which intervention will not be permitted except in
extraordinary cases. If a tribe, armed with the descriptive notice mentioned above, chooses not to
intervene within this time period, then it is precluded from doing so at a later date. This limitation
combined with the notice provision will go a long way in making available a clear, more definitive
framework of the rights and obligations of all parties to an ICWA-related adoption.

Q.3. How would the compromise amendments encourage timely involvement by an
interested tribe and prevent tribal intervention late in a child pk t arrang t?

A.3. As1 indicated in response to question 2, the goals of certainty and stability are served by the
notice requirement, the limitation on tribal intervention, and the spirit of the Tulsa Amendments
which encourages full and timely disciosure of all pertinent information so that enlightened
decisions can be made with regard to the best interests of Indian children.

Q.4. Other witnesses today have expressed concern about the “retroactive application of
ICWA”. How would the compromise proposal address this issue?

A.4. There has been confusion generated about the so-called “retroactivity problem” of ICWA in
general, “Retroactivity” is a pejorative term and has a largely negative connotation. Those that
have, frankly, misused the term retroactivity are in reality concerned with what they perceive to be
“unfair” or “late” interventions by Indian tribes in adoption and foster care proceedings that are
already progressing or, more frequentiy, already completed. In those instances when a tribe does
intervene “late” under current law, the factor most often responsible is the lack of notice and / or
fraudulent adoption practices by adoption professionals undertaken in an attempt to circumvent
the requirements of ICWA to “expedite” the case. Most often these ill-advised attempts to
expedite the case actually leads to protracted litigation and needless pain for all parties involved.
The Tuisa Amendments recognize that by not requiring notice to tribes in voluntary proceedings,
for exampie, there is a greater probability that a given tribe will at some point choose to invoke its
rights under ICWA and intervene m the matter. Under the amendments, the degree to which
intervention is “certain” is increased.

Q.5. In your testimony you (page 5) indicate that the compromise amendments should be
“taken together”. Does this mean that each of the provisions are essential to hold the
compromise together?

A.5. In my testimony I stated that “(it) is anticipated that, taken together, the Tulsa Amendments
will significantly strengthen the Act and minimize the ‘retroactively applied situations to those
involving frauduient practices by adoption attorneys.” In Tuisa, the tribes met to discuss tribal
concerns, as well as areas of concern expressed by the adoption community. The ICWA provides
a complex series of procedural requirements that is incumbent on all parties to an adoption
involving Indian children. The act cannot be departmentalized --- it is a legally-mandated process
rather than a legally mandated resuit. To paraphrase, the Tulsa document as a whole 15 better
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than its component parts. That is, each of the amendments, taken alone, would probably serve to
enhance the Act, but taken together buttress and strengthen each and every key facet of the Act.
By the same token, while discreet, technical changes can be made to the Tulsa Amendments, the
weaknesses of the act have been addressed. The essence of the document and the intent of the
tribes should be preserved in whatever final version is introduced in the Congress.

Q.6. Why do you believe that the tribal certification of membership requirement will allay
the concerns of those who charge that Indian tribes readily confer tribal membership on
people who simply are not very connected to the Indian community?

A.6. The Tulsa Amendments require that after receiving notice, an Indian tribe has a time certain
within which to alert the-party seeking placement that it has an interest in the placement and that it
may intervene to protect that interest. As part of the notice the tribe is required to provide, a
tribal certification of membership made pursuant to tribal law and custom is mandated. The
determinations will remain with the tribe, pursuant to criteria determined by the tribe. At the
same time, the certification serves to provide the party seeking placement with a formal document
containing information on the child’s membership or eligibility for membership pursuant to tribal
law and custom. Such certification will boister the certainty provided by the Tuisa Amendments
in general and serves to demonstrate that membership determinations are not made arbitrarily or
without objective basis. I am not certain that tribal certification of membership will allay these
individuals, but T am sure that tribal certification does satisfy their stated concerns regarding an
up-front, and timely notice by the tribe that a given child is or may be Indian and that the tribe will
or will not irtervene in the pertinent proceeding.

Q.7 Despite our best efforts, Federal Indian spending is being reduced at the same time
that the demnand for services on the reservations increasing. In your view, do these factors
encourage Endian tribes to loosen or tighten their tribal membership criteria?

A.7. Membership criteria is not a mechanism tribes use to increase or decrease the impact of
federal appropriations. Indian tribes, as nations, have differing standards for membership and I
dare say that those standards do not inciude a cost-benefit analysis as to whether any given tribe
will be better or worse off by manipulating its membership criteria. As you know, there are many
factors determining membership criteria including heritage, religion, culture, kinship, and a host of
others. The availability of federal appropriations is assuredly not one of those factors.

Q.8. You say in your testimony (page 3) that ICWA “has worked well”. In what ways has
ICWA worked for the best interests of Indian children?

A.8. The ICWA has worked well when we look at the severe problems the act was intended to

remedy. The history of pre-ICWA days has been discussed many times in recent months, but no
discussion can fully refay the pam and injury done to Indian children, Indian families, and Indian
tribes in the days before the enactment of ICWA. Before 1978 Indian tribes were hemorrhaging
our most vital resource, our children, and since then the unwarranted removal of Indian children
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Q.12, I note that the State Attorney General from Washington has provfded a fetter to the
Committee expressing opposition to Title ITI of HR 3286, In your experience, v_vould the
State courts of Washington be properly equipped to make determinations of trnba!l
membership in the Jamestown S’Klallam tribe? Would the State courts of Washington
want the responsibility for these types of determinations?

A.12. In my experience state courts are rarely, if ever, “pro!)erly equipped” to make enlightened
decisions on Indian issues. The institutional mandate and bias of state courts precludes them from
rendering decisions that take adequate consideration of tribal fact.ors and the many factor§ that
imbue federal law and policy with regard to Indian tribes and Indian people. The prevention of
depredations against Indians and Indian lands, and indeed the unatiractiveness of having state-by-
state determinations of Indian policy led the United States to deal with Indian tribes on the
federal, government-to-government basis that continues to the current era --- at least
theoretically.

As you note, the Attorney General for Washington State djd goon recprd as oppc;sing Title III to
HR 3286 noting that it would “add uncertainty to the applicability of the ICWA:... , and resuit in
“...delay in the placement of the children involved...” Attorney Gen§ral Gregonrcf also state.s tl!at
determinations regarding tribal affiliation are not likely to be made with any certainty resulting in
increased litigation. I would add that Governor Gary Johnson of New Mexico, G_oyempr Bo!)
Miller of Nevada, and Attorney General Frankie Sue Papa of Nevada hav§ all wexgt}ed in agamst
Title I1I for the very reasons you suggest in your question. As these officials statg, |€ given the
opportunity, state courts would prove ill-equipped to make these types of determinations under
the ICWA. Iam also equally sure that these same courts would probably not want the added
burdens of Title ll-mandated tribal membership determinations.

Thank you for the opportunity to appear before you on 26 June, and this chance to flesh out my
answers to the Committee regarding this mot importaqt issue. Please contact me or JoAnn K.
Chase at (202) 466-7767 if you have any further questions.

Sincerely,

-~ » 27
W. Ron Allel
President |
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Jane A. Gorman

. attorney at law

513 East First Street, Second Floor -
Tustin, California 92680-3340

(714) 731-3600

FAX (714) 731-7760

June 20, 1996

United States Senate Committee on Indian Affairs
Washington, D.C. 20510

Re: Proposed Amendments to the Icwa
Hearing Date: June 26, 1996

Honorable Senators:

Thank you for your invitation to speak before the Senate Committee
on Indian Affairs regarding the Indian Child Welfare Act. Oon
behalf of the American Academy of Adoption Attorneys, the Academy
of California Adoption Lawyers, and on my own behalf as an adoption
litigator and advocate, I urge your approval of the NCAI draft of
proposed amendments to the Indian Child Welfare Aact j
technical changes, outlined pelow are made to the_ lanquage.

I am the attorney for Ohio adoptive parents Jim and Colette Rost,
whose case prompted the flurry of proposed amendments to the ICwa
which began last year and is continuing to this day. Let me begin
my written testimony by making it clear that both adoption
organizations I represent continue to be supportive of the Pryce
bill, Title III of the Adoption Reform Act, put also support the
compromise amendments now before this committee. These proposed
amendments are not inconsistent with the Pryce bill, but would also
stand alone as a significant improvement to the Act.

I am a California attorney, and my practice is solely adoption-
related litigation. Some of my cases involve ICWA issues, and I
have represented birth parents and adoptive parents in dozens of
cases which have actually gone to trial. The lack of clarity in
the Act, particularly the absence of notice requirements in
voluntary placements coupled with the tribe's rignt of intervention
in such cases, have caused placements to be disrupted when the
children are several months to several years old, and has caused my

clients -~ and more importantly the children involved -- great
distress and uncertainty.

My colleague Marc Gradstein and I have been working for more than
a year with representatives of the Native American community in
order to reach some sort of consensus on amendments which would
give the act greater clarity. The process began in May of last

1
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year when we testified in support of H.R. 1448 before the House
Subcommittee on Native American and Insular Affairs. One of the
testifying attorneys for the Native American community, Jack Trope,
called the committee's attention to the fact that H.R. 1448 had
been written and introduced with no input from the very people it
would affect. He was correct, and more importantly he was right.

We spoke with him after the hearing, and began the process which
has brought us here today. After a year of meetings, conference
calls and faxes, the Jjoint group created a final draft of
"compromise language" at a several-day meeting in Phoenix earlier
this year.

At the NCAI meeting this month, a substantial portion of our
agreed-upon language was stricken, but a core agreement remains:
If the NCAI draft were enacted into law, adoption attorneys and
agencies would be required to give tribes notice of adoptive
placements, and tribes in turn would be required to exercise their
rights or lose them. Further, adoptive parents would be able to
rely on a tribe‘’s waiver of their right to intervene and could
proceed with an adoption with the knowledge that it was secure from
disruption by a tribe. Finally, tribes and adoptive parents could
agree to leave children in adoptive placements with enforceable
agreements for visitation between the child and other family or
tribal members. I will address each of these areas separately.

amendments to the tribes:

The importance of requiring tribes to be given notice of placement
for adoption of children with Native American heritage cannot be
overstated. The Act as it now stands allows, and perhaps even
encourages, adoptive parents to keep secret the ethnicity and
culture of the children they are adopting. When notice is not
given, the tribes are deprived of the right to enforce the
placement preferences of the Act.

As the Act now reads, no notice is required to tribes in voluntary
placements. Yet tribes are allowed to intervene in adoption
proceedings, and quite possibly to bring them to a halt, at any
point in the adoption process. Further, if a parent, a child, or
a tribe can show a violation of sections 1911, 1912 or 1913 of the
Act, they can petition to set aside the action the court has taken
at any time during the child's minority.

By requiring notice to tribes, and providing criminal sanctions
idgainst those adoption attorneys and agencies who wilfully
disregard this requirement, notice will be given in most cases.
And where notice is given, the tribe's right to disrupt an adoption

| 2

173

Jane A. G
attorney at law orman

ends a

¢an aTSiuogeii 3gndays after the child's birth. Adoptive

intervene. Under a tribe's written waiver of its r;Pzients

pending adoption Cui{ent_law, even if a tribe is notifil% £

agency that it does ?::t ;:;:;tt ets l?azk to the adoption atto:ney? fo:
1 ; O inte 4

mind at any point during the adoptig;e;iggzzltrlbe can change its

as he is able t nain
: hi e e to rema
t while having ready-made access to othég

n a. uUlts who are " G

childre nd adult, yal lik:

adoptlve parents is obvious:
s

him ethnically The benefi
. it t
They stand to keep a child they wang

If this amendment is enacted an agreement between a tribe and
’

adoptlve Parents will pe lEQally enforceable, thus Hlaklﬂq such

agreements more palatable to tribes. Al l:hough i nformal

arrangements for post-adopti

nrang 1 Ption contact can be m 1

fomot %3; ﬁféa?gﬁZéveapzreyts decide to ignore tiieagizzggﬁtleggl
agroenoas Y and is hence less likely to enter inéo a:

Interestingly, this isi i
st Provision, if
by which the Rost Case can bé seti?ggted' i

In order for the ado S ort the NCA draft
{ ption co;
: mnunity to Upp
g . £ cnnical changes need to be made. I bel
le: 1slation our tech: a elleve

that eac i
h of these problens 1s a drafting €rror, not a deliberate

change in the agreed-
neverthelass necessgry. upon language, but the changes are

I . :

Y Provide the vehicle

: "less th i i
parent receiiny oSt an thirty days have Passed since the

Procesding Ce of the commencement of the adoption

: i : MIf a consent h. evoked within e
£ ; - has not been r voked ithi th

time frame pProvided in Subsection (b) (l.'LJ.), a4 parent ma

Y

3



174 175

Jane A. Gorman
attorney at law

Jane A. Gormanmn
artorney at law

thereafter revoke consent only pursuant to applicable State
law and such relief as may be provided thereunder or, upon
petition of a parent to a court of competent jurisdiction and
a finding that consent to adoption or termination of parental

rights was obtained through fraud of duress. Upon a finding
that such ceonsent wam obtained through fraua og Quress, the

child shall be immediately returned to the parent and a final
decree of adoption, if any, shall be vacated. No adoption
which has been effective for at least two years may be
invalidated under the provisions of this subsection unless
otherwise permitted under State law."

This change is necessary so as to preclude a final adoption decree
being attacked for failure to comply with the notice requirements.

II. 1913(d)(ii) should read as follows:

"the names, maiden names, addresses and dates of birth of the
Indian parents and grandparents of the child if known, after
inquiry of the birth parent placing the child or relinquishing
parental rights and the other birth parent if available, or if
otherwise ascertainable through any other reascnable ingquiry.*
(new language is in bold face type)

The necessity for this additional language is that this information
‘may not be available to the adoption attorney or agency, and as the
NCAI draft reads, the cutoffs would not apply if this information
is not given. The additional language would require the agency or
attorney to ask the placing parent and the other parent, if that
parent is available, for the information needed for the notice, but

would not nullify the cut-off provisions if the information is not
available.

1Il. In 1913(e) the word "only" should be added as follows:

1913(e): Intervention by Tribes - The Indian child’s tribe
shall have the right to intervene at any point in any
voluntary child custody proceeding in a state court only if
any of the following has occurred:

(I) In the case of a termination of parental rights
proceeding, the tribe has filed a notice of intent to
intervene or a written objection to termination within 30 days
of receiving notice of such proceeding.

(ii) In the case of an adoption proceeding, the tribe has
filed a notice of intent to intervene or a written objection
to the adoptive placement within 90 days of receiving notice
of the adoptive placement or within 30 days of receiving

notice of the voluntary adoption proceeding, whichever is
later;

iii) In any case where the tribe did not receive notice that
é:;piiis wizh subsections (¢ ) and (d), Pfov%ded,athat a tribe
shall be precluded from intervention if it .gives written
notice of its intent not to intervene in a specific proceeding
or gives notice that neither the child or parents are members
of that tribe.

i i i i ft, coupled with
Although this section as written in the NCAI draft, v
the n;iice requirements of the previous section, implies thaQ a
tribe can only intervene if one of the thre% specified
circumstances occurs, the word "only" is necessary in order to
clarify the meaning of this subsection.

ii b i i - tive or

ii) no later than five days following a pre-adop
adoptgve)placement. [the word "within" is deleted and replaced
with the words "no later than."]

An additional sentence should be added at the end of section
1913(c):

: . : : . . . : to

"The notice required in subsection (ii) may Qe glven prior t
placement if a particular adoptive or pre-adoptive placement is
contemplated."”

The necessity for this - additional language is to clarify that
notice to the tribes can be given pre-birth.

ou for the opportunity to address this group and urge
ggggzgéyof these impozggnt amendments. If the ICWA can be amended
in such a way that adoptive placements can be more secure at an
earlier time, everyone benefits. The Indian community will have
knowledge about and access to more of tpelr chlldrenﬁ and edoPtlve
parents will have the assurance that children pla;ed in their homes
are not going to be removed from their care far into the adoption.

1 believe that had these amendments been in place in 1993
ih;fiiiw and Bridget were placed with the Rost family, the tragedy
which ensued would never have happened. I also hope that these
amendments may provide the vehicle necessary to settle the Rost
case. I encourage this honorable comq;ttee to amend the Act to
help provide quicker security for adoptive placements.

Sincerely,

|
el N

Gorman
Attorney at Law
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Unifed States Senste )
comiifted on .Indian Affairs
Washington, D.C..

Attn: Phildip Baker-8henk

(215) 244~1045
Fax (215) 244-0641

Dear Chairman McCain and Honorable Committee Menmbers:

& American Acadeny of  Adeption aAttorneys is an
orgén! Sation 1com§o!séd of over 300 attorneys throughouz the Unéted
Btates and Canada whe practice predominantly in the tiext of
sdoption lav. Specifically, we represent individual adoptive
parents as well as adoption agencies and birth papents, The
urpose of the Acadamy is to study, encourage, and promote and
mprove the laws and practice of law pertaining to the adoption
of children throughout the United States and abroad.

On  behalf of the Academy, I wish to ‘#xpress _our
arganigation’s support for the proposef draft amendments which
have been  developed by adoption attorneys and tribal
:}-ep:;‘paentativna, ancluding the National Congress on American
Indians.

| Althdugh we retognize that no bill actually bas been
drafited, ang dth&t technical amendments ray be_neces{iary to  the
prelininary drafts, the 1idea that notice “be given td tribes in
voluntary adoptive placements and that tribes either intervens or
waive intervention in a timely manner is a good one.

This support is not intended to indicate any change in our
previous position in support of the I.C.W,A. amendments proposed
by Congrasgwonan Pryce (R. OH.). We belleveA that the ‘two
different ‘approaches to amsnding the I.C.W.A. are both positive,

C;W~ ‘m(g‘

Samuel C. Totarxo,
SCT:rejn
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513 East First Street, Second Floor
Tustin, California $2680-3340
{714) 731.3600

FAX {714) 731.7760

September 27, 1096

Honorable Don Young, Chairman
Committes on Resources

U.S. Houss of Representatives
Washington, D.C. 20615

Honorable Deborah Prycs
Member of Congress

U.8. House of Representatives
Washington, D.C. 20515

Dear Congressman Young and Congresswoman Pryce:

I urga you to seek the immediate consideration ang adoption by the House of §, 1962,
a bill to amend the Indian Child Welfare Act, which hag passed the Senate and is at the
dask of the House.

I have reviewsd the “Dear Collsague’ letter from Congressmen Todd Tiahrt and Pete
Geren dated September 24, 1996. While itis correct that a petition for certior! is
pending before the 1.8, Supreme Court in the Bri

constitutionality of ICWA as applied to children who are
Indian family,” Congressmen Tiahrt and Geren are mistal
would be imprudent to congider lagistation which ignores this i “
amendments would “strengthen the reach" of the Act,

These amendments, if bassed, would iikely prevent the tragedy which befel! the Rosts

and the twin girls they are seeking to adopt from ever happening again for the following
reasons:

1) if thess ‘amendments are enacted, notice of adoptive placements to tribes would
be required. As the law now stands, a tribe may intervene in an adoptive
placement at any paint prior to the finalization of the adoption, yet o nafice is
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required. Most adoption aitorneys and agencies give notice now to protect the
adaptive parents and the child, however some do not. Henca, those attorneys
who ignore the spirit of the Act and overiook the absolute right of tribal invention
put their clients and the children they seek to adopt at risk for the entirety of the
children’s minority. This practice would end.

2)  Criminai penalties would attach to altorneys who knowingly and willfully fail to
disclose a child's Indian heritage. These amendments wouild, in large part, stop
the practice of "looking the other way” or in fact even advising birth parents to
fail to disclose Indian heritage. f these amendments had been in effect in 1993
when the birth father in the Rost case disciosed his Indian heritage to the
adoption attorney, that attorney would doubtiess have given notice to the tribe
and the tragedy which ensued would not have happenead.

3) If these amendments are passed, once a tribe is given natice it would have a
very brief time to respond. Under existing law, a tribe has until the adoption is
finalized to make up its mind. In the Rost case, once the father's Indian heritage
was disclosed to the adoption agency, it gaye the tribe notice. Almost six
months passed, and the tribe did not respond, yet were able to successiully saek
intervention when the twins were & year old. If these amendments had been the
law at the time the Rost case began, the time for the wribe’s right to intervense
would have passed.

4) The proposed amendments do not strengthen the ICWA beyond its present
scope. It stilt applies to chiidren who are tribal members or whose parent is a
tribal member (if the child is sligible for membership).. While it may be the
purpose of future iegislation to change the scope of the ICWA, these
amendments do not attempt o do so.

.
=

To oppose 8. 1962 because of what it doas not accomplish ignores the fact that
it does accomplish a great deal, in the (statistically) unlikely event the u.s.
Supreme Court takes the Rost case, it can still ruie on the constitutionality of the
ICWA regardiess of Congressional action on S. 1962.

If you have any questions that you feel need further clarification, | would be happy to
assist you. Again, lurge that 8. 1962 be supported to protect the righis of not only the
adoptive families, but more importantly, the children themselves.

Sincerely,

4

( ne A. Gorman
Attorney at Law
JAG/sab
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ACADEMY OF CALIFORNIA ADOPTION LAWYERS

1450 Frazee Road, Suite 409
San Diego, California 92108
(619) 296-6251

June 21, 1996

United states Senate

Committee on Indian A
Washington, D.C. Frairs

Facsimile #202-224-5429

_Attention: Philip Baker=-shenk

Dear Chairman McCain and Honorable Committee Members:

The Academy of California i
Adoption Lawyers ha i
, gioggge:h:rgft amendments regarding the I‘g{lian Chisldrv?zlife::g Azl‘ge
Etoposey ar nfanlmous vote of the Academy members to support thesé
aft amendments. The Academy understands that this

proposed legislati i
N b?( ation will be reviewed separately from the ICWA bill

Congresswoman Pryce (R.OH.) whi
) . +OH, ch has
in the House. fThe Pryce bill is also supportedhgy zigegggdgg;sed

Particular support was ex

x pressaed for those changes i i

:lrlngtts:t interested tribe must intervene within go d:;:;cgfpig::rige
a tribal waiver of intervantion be binding, ¢

We appreciate the hard work i
: accomplished by the ad
g:gr ot\?ee agrxlqu representatives in propoﬁing ch:ggign fnﬁoraﬁi
option practice involving children of Indian ar;castry

Very truly yours,

s I P el
I8 X. S8TOCKS

President of the Academy of California Adoption Lawyers
JKS ths
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513 East First Street, Second Floor
Tustin, California 92680-3340
(714} 731-3600

FAX (714) 7317760

June 30, 1996

The Honorable John McCain . .
Chairman, United States Senate Committee on Indian Affairs
Washington, D.C. 20510

Dear Chairman McCain:

Thank you for the opportunity to testify before the Committee on
June 26, and for allowing me the opportunity to provide this
additional written testimony. I will attempt to answer each of
your questions, and welcome further inquiry.

QUESTION 1. You bave said that if these comprqmise amendments
had been law in 1993, the “"tragedy" which ensued in Fhe Rost case
would never have happened. Is it your view that similar cases in
the future would also be precluded by the compromise language?

Cases similar to the Rost case would be precluded if the amendments
were enacted for two major reasons:

A. If the compromise language Wwere enaqtgd, notice in
voluntary proceedings would be required, and criminal sanctions
would attach if an attorney ignored this mandate. In the Rost
‘case, the attorney had reason to believe that the_f§ther was of
Native American descent, as he wrote down on his initial intake
'form that he was Pomo Indian. However, after the atto;yey
explained the Act to the parents, and the Act’s reguirements that
placement preferences be followed which would cause the tribe and
the father's family to receive notice of the adoption and be
considered as people appropriate to take care of ?he twins, the
i father "changed his mind" about his ethnicity, and filled out a new
‘intake form denying his Indian heritage.

‘Oon the basis of the father’s later statements that he was not
. Indian, the attorney did not disclose the Indian heritage to the
/Rosts or to the adoption agency. Untortunately for the Rosts, the
father also lied to them and to the agency, ensuring that his
‘heritage not be known and the tribe and the family not receive
‘notice.
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The amendments would not preclude a parent from lying, but would
certainly put a chilling effect on attorneys telling birth parents
the consequences of disclosing their Indlan heritage before the
attorney asks the questions about ethnicity.

B. If the compromise language were enacted, a tribe would
have a very limited time to act before its right to intervene was
cut off. In the Rost case, the father’s Indian ancestry became
known when the girls were about three months old. The tribe wrote
to the adoption agency saying that it had been contacted by the
father’'s family, who may be eligible for membership. No request
for any action whatsoever was made by the tribe. The adoption
agency immediately wrote back to the tribe, giving them notice that
the twins were in a non-Indian home and essentially asking the
tribe what it wanted to do.

More than six months elapsed, and the Agency and the Rosts had no
further contact from the birth family or from the tribe. The Rosts
and the Agency, not the tribe or the birth family, then brought an
action in the California court to determine the applicability of
ICWA to the adoption. Only then did the tribe respond, passing a
resolution "declaring" the whole family members since birth, and
asking to intervene.

If the proposed amendments had been in place in 1993, the original
attorney would almost certainly have given the tribe and the family
notice of the adoption before the twins were born, and the tribe
would only have had as little as 30 days after the twins were
placed to make up its mind what it wanted to do. Had it not acted
within that time frame, its right to later declare the children
members would presumably have been waived, thereby giving the
parents no grounds to rescind their relinguishments.

QUESTION 2. Do you have reason to beliave that enactment of the
compromise proposal would open the door to settlament of the Rost
case?

Settlement negotiations, initiated by the twins’ biological family,
are in progress in the Rost case. However, the two families have
an obvious lack of trust of one another, given two years of
intensive, high-profile litigation. ©Even if the Rosts and the
Adams family and the tribe were able to reach an agreement whereby
the Rosts would raise the twins and the biological family and tribe
would have contact, the laws of California do not provide a
mechanism for enforcing such an "open adoption" agreement. If
these amendments were enacted, the Rost case would be more likely
to settle because the biological family would have legal assurance
that the Rosts would follow through in allowing whatever contact
was agreed upon.
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QUESTION 3. 1In your view, is the compromise the product of good
faith efforts on the part of tribal governments?

Yes, I believe the agreement is the product of a good faith effort
on the part of both the adoption community and the tribal
governments. when Marc Gradstein and I first proposed sitting
down with tribal attorneys to see if we could reach a compromise
after the May, 1995 House Resources Committee hearing on the Pryce
amendments, the attorneys we approached -- Jack Trope and Bert
Hirsh -- were wary, but willing to talk. Bert Hirsh was heavily
involved in drafting the 1978 Act, and Jack Trope was the principal
drafter of the failed 1987 amendments, =0 we guickly realized how
deeply attached they were to the language of the Act.

I had some personal knowledge of both these men, as I represented
the birth mother and they represented the tribe in a high profile
ICWA case in California about a decade earlier. (Baby Girl A,
(1991) 230 Cal.App.3d 1611) We had some general basis for a
trusting working relationship, as we had all been surprised and
shocked when my client, along with the baby whose adoption was at
issue, had been whisked out of the jurisdiction to another country
by an adoption attorney not involved with the case without my

. knowledge or court consent. One of the proposed changes to the

NCAI draft (which was proposed by AAIR) would address this issue by
making it a crime to move a child out of the country to avoid
application of ICWA.

Mr. Gradstein and I went to New vork a few weeks later and spent
two full days with Trope and Hirsh to feel out areas of possible

. agreement. At first, we almost walked out and returned to

california, as agreement on anything seemed impossible, but as they
knew we had traveled across the country to try to work out a
compromise, we all took a step back and decided to move slowly
through the Act and see if we could at least identify areas we all
agreed were problamatic, and then see if we could agree on how te
fix them.

. After the initial attempt by the four of us to draft language, they

expanded their group to include a broader base of Indian attorneys
and tribal leaders. We met several more times during the year, and
had multiple conference calls of several hours each, culminating in
a three-day meeting in Phoenix in December of 1995 at which we
finished the proposed amendments. They then circulated the
proposal through the tribes and tribal organizations, and we
circulated it though the adoption community, and we all met in
Washington in late January 1996 to try to "sell" the amendments to
the staffs of various Congressional members.
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A short answer to your question is " i
] ves": I do not beli t
the tribal attorneys and representatives would have ;?CZn h:s

generously of their time and ener i i ;
good faith effort on their part. gy if this were anything but a

QUESTION 4.
of certainty,
children?

In what ways would the compromise advanc
u L € e the goals
speed and stability in adoptions involving Igdian

2i§hli§t{ce tozt;ibes being mandatory in voluntary placements

¢ "ga:r YlEh irlg;nal penalties as a "stick" and speedy cut-offs aé
ret, Y adoption attorneys and a i i

] 3 neys 1d agenciee will have every reason

to obtain as much information as possible and to give notice as

early as feasi i : ;
inteiests. sible in order to fully represent their clients’

We have every reason to believe that if i i
4 a tribe says it o e
proposed placement, the adoptive parents will walg away ?523 ihz
gigpgiidczdoptlog thig. hThe earlier that time can be, the better
ncerned. , however, a tribe either does not x
L . A i espo
oi writes back saying that it waives its right to intervenzp zgé
placement should be made and go forward. These amendments’will

ensure that the "at risk"” period N
children is much shorter. pery for adoptive parents and for

QUESTION 5. Should Indian biological families and Indian tribes

be involved in the adoptive pl i i
Fodhr bt ot hos? placement of Indian children? If so,

As Indian biological mothers and fath initi isi
) sthers make the initial decisi
Egezselges of who will adopt their children in virtuallicészig
Ingizﬁ bigfg;g::lygu pf§n by gour question should the "extended
i L families and Indian tribes” be invol ?
believe that blologlcal.parents should have the unfettere&vigéht tg
chose by whom their child will be raised. I do not believe that

this right should be intrud i
et ol uded upon by their parents, much less

The ICWA as it is currentl i i
. y written imposes placement pref
gﬁaiizgtlvedpéﬁcegeﬁss of Indian children. If the amenngniiezgiz
; and e tribe would be given notice of each pl
mother’s right to chose the adopti 1y wenld seini e
] ptive family would i
Eﬁeseived, but could be overridden by the tgibe if tiilyérigz
frgggstosﬁiﬁﬁ}?;iment Zgre ipagpropriate. By putting tight time
ervention right, the mother would quickl i
hii plangcan go forward and could then choose whethgr to 3i¥gxwt§£
alternative placement advocated by the tribe, or to keep the child
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QUESTION 6. Do you have reason to believe the Indian tribes will
find acceptable the modifications you have proposed?

Yes. We spoke with a fairly large and representative group of
tribal leaders and attorneys before coming to Washington last week,
and got verbal approval. Jack Trope incorporated our proposed .
modifications into his testimony at the June 26 hearing (Appendix
A of his testimony) and said that the Association on American
Indian Affairs supports these technical amendments. (fn. 4, page
19}

QUESTION 7. On page ouc of your statement, you say the Tlack of
clarity” on notice and intervention in current law has disrupted
placements. How would the compromise address this problem?

Under current. law, no notice is required in voluntary placgment§.
However, tribes have the right to intervene. Several Cali@ornla
court of appeal decisions have implied a notice rgquiremenq in tge
Act, finding that the right to intervention, absent notice, is
meaningless.

How this apparent conflict in provisions of the Act can cause
disrupted placements is exemplified by the frantic calls I Fecelved
after the Rost case became national news. As I testified last
week, dozens of adoptive parents--some of them with completed
' adoptions, some with adoptions in progress--called and told me that
. both they and their attorneys knew that the children were Inqlan
(some were even tribal members) but that no notice had been given
to the tribes.

They all wanted to know what to do. All I could tell them were the

risks involved in either course of action, and that the only way I

could represent them is if they chose to belatedly give notice.

The risks, obviously, to 'giving the tribe notice far into an
- adoption is that the placement can be disrupted then. The risk,

just as obvious, of not giving notice at all is that the placement

may forever be in jeopardy. What a Hobson’s choice those poor
. people face.

These amendments would help eliminate this dilemma in future cases.

QUESTION 8. Based on your experience, do you agree with Mr.
Gradstein’s statement that the number of controversial cases is
“few."

My practice consists solely of adoptioq litigationﬂ so my
experience is skewed. Every ICWA case I see is controversial. The
ones in which adoptive parents decide to not proceed over the
tribe’s opposition, and the ones in which the tribes are either

5
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given no notice or do not oppose the placement, never come my way.

However, I am aware that Mr. Gradstein took an informal survey of
other placement attorneys to see if his atatement was correct, and
I believe he is discussing the results in his testimony.

I am sure that in the overall number of adoptions, those cases in
which adoptive parents decide to try to adopt a child over a
tribe‘s opposition are very few. However they are all tragic, and
all stem from a placement being made, time elapsing during which
the child is bonding to the adoptive parents and they to him, and
then the tribe later trying to siop the adoption. The proposed
amendments would preclude virtually all of these problems from
happening.

QUESTION 9. How would the compromise lead to the early
identification of those cases that will be controversial? And, how

would this serve the "best interests” of the Indian children
involved?

If a tribe is given notice pre-birth that an adoptive placement is
contemplated which does not comport with the placement preferences,
it has the opportunity right then to say it does not agree. These
amendments would serve the best interests of Indian children no
matter what happens: If a tribe wants the child, then the child
will be placed at birth in compliance with the preferences or be
raised by the birth mother. As Indian children being raised by
Indian families is the primary purpose of the Act, the statutory
purpose of the Act would be fulfilled. If, however, the child does
not come under the provisions of the Act, or if the tribe does not
want to intervene in the placement, then the child could be placed
according to the birth parents’ wishes, and the adoptive parents
could begin at birth to fully bond with the child, secure in the
knowledge that the placement will continue.

We hope that most of the problems can be identified pre-birth so no
placements, or very few, will be disrupted at any time.

QUESTION 10. I note that you support making it a crime for
professionals like yourself to wilfully disreqgard the obligation to
provide proper notice to a tribe. 1Is this an indication of how
strongly you support the notice requirement?

Yes. If the notice requirement had no "teeth," attorneys and
agencies could disregard it just as they occasionally ignore the
implied requirement in the Act as it currently reads.

The members of the two adoption academies we represented at the
hearing (American Academy of Adoption Attorneys and Academy of

6
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California Adoption Lawyers) have no desire to protect attorneys
who encourage fraud: Thus we had little opposition to this
provision. ~The only cencern expressed was the fear of having to
defend against baseless claims.

QUESTION 11. What issues have been addressed in Title IITI of H.R.
3286 that are not addressed in the NCAI compromise language? How
would you propose to address these issues, given widespread tribal
and Administration opposition to Title III?

A. pitle III would make ICWA applicable only to children
from existing Indian families. Although this is a hotly contested
issue, I don't believe anyone in Indian country believes the Act
should apply to children who are not really Indian or are not from
Indian families. To argue otherwise would be to confer extra-
territorial jurisdiction on tribes, by making children members who
have no social, political or cultural connection with the tribes.
No purpose would be served by making the Act applicable to children
with no Indian heritage to protect.

The issue, then, becomes how to define Indian children. All tribes
require some quantum (perhaps unspecified as to amount) of Indian
blood. As specified blood quantum requirements appear to work
quite well in determining the applicability of other federal Indian
legislation, why would they not work equally well in ICWA? By
applying the ICWA to tribal members who are also at least 25%
indian, there would be an objective standard that is not related to
the volatile issue of "sovereignty."

The tribes respond that being Indian is a political classification,
not a racial classification. If so, then in order for ICWA to
apply, a child or his family should have some social, cultural or
political connection with Indian culture in order to have a
heritage worth preserving.

Tt seems to me that in order for the Act to withstand
constitutional challenge, it needs to apply only to the population
to whom it was meant to apply: children of existing Indian
families.

In our compromise discussion with the tribes’ attorneys, we learned

during the first 10 minutes in New York last June that this was an
issue we couldn’t discuss. So we left it alone.

B. The second issue that Title III addresses is retroactive
membership. I believe that to a certain degree, the compromise
legislation addresses this issue in that it would require that when
L tribe intervenes it has to declare that the child on whose behalf
it is intervening is either a member or eligible for membership.

7
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Just as our attorney groups do not want to protect fraudulent

conduct among our members, we do not -believe : E ;
protect fraudulent conduct in Indian counté; eﬁﬁiir?riﬁiz Yﬁﬁgngﬁ

that Title IITI seeks to remedy is a tribe wanting to stop an
adoption for some reason and late into the placement retroactively

declaring a child a tribal member in order to h ICH,
stop the adoption. ave A apply and

Our discussion group had formulated provisions which better
addr§s§ed this issue than does the 'NCAI proposal, but those
provisions did not survive the NCAI conference.

These provisions would have required a tribe to follow its own
ruleg in making a child or a parent a tribal member, and would have
proylded a federal cause of action for "arbitrary and capricious”
actions of a tribe when it inappropriately declared a child a
tribal member. I would suggest that you look at these provisions
and consider them. These were the product of the joint thinking of
a fairly large group of tribal attorneys.’

' Add 25 U.S.C. § 1923.

Proposed Language:

. ;Add § 1923(a): PUBLICATION OF TRIBAL MEMBERSHIP CRITERIA -
Within one hundred and eighty days after the enactment of this Act,
and on an annual basis thereafter, the Secretary shall publish in
thg Federal Register the membership requirements of each Indian
tribe which elects to have such requirement published.

Add § 1923(b): In any voluntary child custody proceeding in a
gtate court in which an Indian tribe, which elects to not publish
its membership requirements as provided in this section, seeks to
intervene or file a notice of objection, such tribe shall append a
copy of its membership raquirements or statement disclosing the

basis the tribe believes it is the Indian child’s tribe to such
notice.

Add § 1923(c)l1): REVIEW OF MEMBERSHIP DETERMINATION - For
purposes of applying this Act to any voluntary child custody
proceedings under State law, the United States district courts
sha%l have original and exclusive jurisdiction over all civil
actions to declare whether a determination by an Indian tribe that
a child or biological parent of a child is or is not a member of
such Inglan tribe is contrary to the membership requirements of
such tribe: Provided that the district courts shall exercise such
Jur%sd%ct%on only after the party seeking to invoke the
jurisdiction of the district court has exhausted the procedures of

8
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Jane A. Gorman
attorney at taw

i i i i i dditional
i I appreciate the opportunity to provide this a :
?g:;:: I ai?looking forward to seeing the draft of the bill, and
hope to be able to give further input.

Sincerely,

. Jane A. Gorman, Esq.

JAG/sab

i tribe if any, for the reyigw of =such tribe' s
*§g§grm£git§2n. Thé plaintiff in any such civil actlop shall gﬁvi
. the burden of proving, by a preponde;ance of thg ejldenc:{ tie
| there is no objective basis for the trlbal'determlnatlog unf?rdin
§membership requirements of such tribe. In Fh% absence o := ing thg
' that there is no objective basis for the tribe s determina loné the

district court shall defer to the tribe’ s de}:e!:m:.n::ﬂ:.l.on.= Afy E%o
. whose membership determinatiop is the subjec? pf a clvxh act;og
ibrought pursuant to this sectlpn shall bg qotlfleq of suc acart
. and shall be given an opportunity to participate either as a party
. or as amicus curiae in such action.

1923(c)(2): NOTICE REQUIREMENT - The court shall have no
'jurisgggtion té éétérmine a cause of action brought under :gl:
subsection where a plaintiff who knew or had reason to kqow ?n
child may be of Indian ancestry has not provided nOtlif’ to
compliance with the requirements of sections 1913(c¢) and (d),
the Indian tribe prior to filing such action.

- luntary child
Add § 1923(d): FULL FAITH AND CREDIT - In any vo ary
custody proceedgng under State law, the court, in d%termlnlng ?2:
applicability of this Act to such proceeding, shall give full fai
and credit to a judgment in an action brought pursuant to
subsection (a) of this section.
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Marc GrapsTEN
ATTORNEY AT LAW
1204 BURLINGAME AVE,, #7
EURLINGAME, CALIFORNIA 84010
TELEPHONE (415) 347-7041
June 21, 1996

United States Senate .
Committee: on Indian Affairs
838 Hart Building
Washington, D.C. 20510

RE:  HEARING, JUNE 26, 1986, PROPOSED
AMENDMENTS TG THE INDIAN CHILD
WELFARE ACT (.C.W.A)

Dear Chairman McCain and Honorable Committee Members:

I'am writing in Support of the concepts set forth in the proposed draft
amendments which have been developed by adoption attorneys and tribal
representatives including the National Congress on American Indians (N.C.AL).
Because no bill has been drafted as of this writing, and because the language
approved by the N.C.A.l needs “technical” (rather than “substantive”) changes, |
must condition my support on the final dy:

aft containing the modifications set forth
in the testimony of my colleague, Jane Gorman,

The proposed ahendments are intended to:

1. require notice to tribes in voluntary placements;

2. give the tribes as little as 30 days after the child’s birth to
intervene or lose the opportunity to do so;

3. make a tribal waiver of the right to intervene binding; and

4. make it a crime to aid and abet fraudulent misrepresentations
by a birth parent regarding her/his Indian ancestry.

My perspective is that of a lawyer whose practice 1s primarily devoted to
representing would-be adoptive parents. My clients are people who are seeking to
adopt a baby or a young child in voluntary

circumstances, They are highly motivated
to avoid contested situations Involving the pain and costs of litigation. My clients
are not desperate, acquisitive baby-snatchers, but unluckily infertile people who
seek to share their lives and love with a child whose birth parents are not in a
position to take on the burdens of child-rearing. They enter into the world of
adoption with high hopes and hearts overflowing.

I discovered this area of the law, after practicing in other fields, because my
wife and | were unable to carry a pregnancy to term and we adopted a baby boy who

i now in college. | know that adoption is a very good social nstitution and doubt
that there is a more “politically correct” issue to endorse.
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Likewise, it is hard to oppose the purposes of the I.C.W.A. Indian children need
protection against the loss of their heritage and culture. Tribes must s;feggard
their most precious “resource” - their children - if they are to remain In existence.

The problems these amendments seek to address are several:

(1) As written, the LC.W.A. does not clearly require notice to tribes other
than for the involuntary termination of parental rights; _

(?) Tribes cannot intervene in adoptions or voluntary termlnatlion. of
parental rights cases unless they know that such cases exist;

(3) Children who could be “indian,” as defined by the I.C.W.A.,n are Cof
“high risk” to potential adoptive parents and are, themseives, at ns hod
having their placements disrupted long after they have become attache

ir adoptive families; o

(4) ::(;\iltdf:':‘r: :/hopggg “Indian” are even more risky to adopt and “at risk

themselves.

These amendments would further the purposes of the .C.W.A. and at the:same
time enable children of Indian heritage to be adopted wi?h a much shorter period of
uncertainty for the adoptive parents and the children alike.

';i'hose few cases that involve controversy could be ide_zntified early.
Settlement of such cases would be promoted by making visitation agreements
enforceable.

Eor the foregoing reasons, | believe it will be an improvement for all
concerned if these ideas can become the law.

Sificerely,

Atftorney at Law

/e
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Marc GRraDSTEIN
ATTORNEY AT L AW
1204 BURLINGAME AVE., #7
BURLINGAME, CALIFORNIA 84010
TELEPHONE {415) 347-7041

July 1, 1996

United States Senate
Committee on Indian Affairs
Washington, D.C. 20510-6450

Dear Senator McCain and Honorable Members
of the Senate Commitiee on Indian Affairs:

This is in reply to your letter of June 27, 1996 asking additional questions.
Before answenng, please accept my thanks for inviting me to comment on these
matters, both at the hearing and again at this time.

1. In your view, is the compromise the product of good faith efforts on the

part of the tribal governments?

The simple answer is “yes.” The most significant and far-
reaching product of the draft legislation produced at our

joint meetings in Phoenix, last December, is embodied in
the N.C.A.L proposal.

Although [ took the opportunity at the hearing to advise the
Committee that my “pet” provision of our work in Phoenix had
not been approved by the N.C.A.L, I did not intend to question
the “good faith” of those who voted it down. | was not present
at the N.C.A.l. meeting, but | have been told that the debate
was lively and lengthy and that the broader issue of
“sovereignty” was believed by those who opposed the
measure to be at stake.

The provision | had hoped to see enacted would have given
a clear legal remedy for persons seeking to question the
“good faith” of a tribal membership determination. It would
have given Federal District Courts jurisdiction to hold the
LC.W.A. inapplicable to a child where the child’s membership
was granted in arbitrary and capricious disregard of the
tribe’s own membership rules. h

Fortunately, | do not believe that tribes often ignore or
stretch their membership requirements to bring children



192

2.

within the L.C.W.A. Therefore, the proposais which the
M.C.A.L did endorse, and which apply to all potentiai
voluntary L.C.W.A. adoption cases, are of much more
widespread importance and impact than the one | regretted to
see voted down. | mentioned my concern over the federal
remedy provision to the Committee in the context of the
broader issues of due process and constitutionality of the
L.C.W.A. raised below at question number 7.

In what ways would the compromise advance the goals of certainty,
speed and stability in adoptions invoiving Indian children?

By requiring notice to tribes and by requiring prompt
intervention by tribes, contested L.C.W.A. cases would be
identified much sooner than at present. Likewise,
uncontested 1.C.W.A. cases would be able to proceed with the
assurance that they would remain uncontested.

Adoptive parents dread litigation. The early knowledge that
a tribe intended to go to court to try 1o block their prospective
adoption wouid send all but the rarest adoptive parents
running to locate a different child. Under the present law, the
likellhood is much greater that by the time tribal intervention
occurs, the attachment between the child and the adoptive
parents is too great to sever without a court order.

Shou]d indian biological families and Indian tribes be involved In the
adoptive placement of Indian children? If so, to what degree and how?

This question cails for a value judgment that | must make as
the nonh-indian person who | happen to be. Except for
1.C.W.A. cases, voluntary adoptive placement decisions are
usually made by the birthparents, sometimes in consuitation
with their families, sometimes over the objection of their
families, and sometimes without the knowledge of thelr
families. This is based on the concept that it is the parents’
unique right to place their child (subject, of course, to court
approval that the home is “suitable”).

Indian tribes, as Senator Inouye pointed out at the hearing,
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hav i
gm:p:oindgsftsanglog among other ethnic, racial or religious
A oclety_. It is my humble, non-Indian belief that
part of a Iargel: f:aem‘ﬁl';v::gt’ﬂh:::ie?hmba' lod ene 33 being a
part o e so-calied “nuclear”
adT:¥ed :r.uetsu;nahb-ly,“they have a right, as children, nf:rto be
e o of this ’famlly” solely on the basis of their
wishes. If this is correct, then for the child’s sake, the

larger tribal unit must b
o oy aribal e consulted and offered an opportunity

T ‘

andhzhli.'(c:’.r\lev.l’\. _attempts to ba_alance parentai, tribal, relative

il :ss mt.erests by giving each some voice in the

weight tlhe lgu‘;vm:g pt:m; tbhlese interests should be each given
s LC.W.A. proba

balances to be fair to each.y has enough checks and

H .

exa?nv:::teicr;ntv;?\doL ;I‘::s:: :n:i%ﬂ\'nng assumptions are worthy of
inati elieve, i

constitutional magnitude i’n the cou;'tts? duestions of

(1) Is tribal membershi

; ] P, alone, a sound st

Wwhich 10 determine thet a chid shouid be included wihin the
heritag; (and (:hl who has a very small percentage of Indian
heritage) and us, a very large percentage of non-indian
Politicgl ra"d no real social, cultural, religious and/or

fhat toe 'lgs v;‘;\ the tribe of ancestry, sufficiently “Indian” so
the child himeelf g:ltiquel:ls ;;fn:‘lz";)e tShhoqld the child’s parents or
“tamily,” who may be strangers? e right to opt out of this

Questions such as the
se have led som
. g uch as ) e courts t
i:eths: F(l::":d existing Indian family” doctrine heI: te;‘v:ll;ra:‘:e
constitut's case to be the only way to save the IC’WA ’ b
ionality. Included with these answers as. “.Ex.hi.l:ist A”

is a copy of a recent appell isi
Root e o8 1o issuel.ap ate decision that goes beyond the

(2) In my oral testim
2) ony | made reference
constitutional argument against the “tribal memesahi:?Fond
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i licability. That
hich determines 1.C.W.A. applical
::gnﬁégt v\;’vas made on behalf of the twins in the Rost case
and | will quote it in full:

“In the ICWA, Congress has delegat_ed the p:w’ecr V;:
determine who is an indian chilq and subject to ; :ot supject
to the tribe. The determination is conclusive an3d o o
to attack. (In_re Junious M., supra, 144 (_:aI.Ap?. A minim'um
Congress has provided no standard_s - lncluqln%he inim.

ercentage of Indian blood -- by which .to guide B s to
zeterminations. As Congress has_ provided no g delines «
the tribe in the ICWA, the delegation of authorlt_\;, i:::h g
deemed reasonable as there is no ‘manner by w loh ablise
the decision making power by a tribe may be pre
d.
Cha"el:g:rder to constitutionally delegate the powe; ;omust
determine who is an Indian child to a tr_lbe,‘ Cong_rem st
esgtablish some policies for that ditermn;lvr;ztrl:rzr gt’;?delines ”
icies, Congress must create a fra k !
pz’:;;ethe em%owered tribe. For e_xample, in Mortfm t‘i,on that
% ari, Congress made a specific po!lcy _determma o
Ir?gya‘;s were to be given a preference in hlrh:g a:’ :;I:oetion 'and
] ointment, pre A
“To be eligible for preference in app O
aini t be one-fourth_or m [
training, an Individual mus e recognged
ian_blood and be a me_mber of a .
:?i‘l,a'ea. ” (Morton v. Mancari, :ug;a, :;;el'l;g.’ ?0'5’2‘?, n. 24
: From this fun .
L ade b the agency charged with
decision made by Congress, ! A s
: this policy was able to issue !
fgv?/z‘rlg';zgromoti‘r’rg the congressional pthy. Th#s;ev::;t’l;ae'r
the BIA’s decisions were consistent with the co fg o o
mandate was a matter with sufficient standards for e
) ide of the BIA. _
il om;rsc?;ﬁ:fgt, the ICWA provides no yardstick by wl;::l; to
measur}e, compliance with legi_slan;l'/e l’t,:‘w:y.an gc;’r;gl";s:d
5 inimum guidelines with the d | J
inuriced power o 4wt Indian blood or a very
‘! 3 esumably, a child wi ]
fiz:llls pe'r,;enrage of Indian blood could be deemed an Indian
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child under the ICWA without challenge by anyone --

including that individual, This oversight by Congress virtually
places the most important decisions about the ICWA --

whether it applies at ali -- in the hands of the Indian tribe with

no right of review and no standards by which to judge the
tribe’s determination.

While a tribe may have the power to govern its internal
affairs and determine membership for tribal purposes, a
determination of an Indian child’s status is not a decision
affecting only the internal political workings of a tripe. it is
one thing to define tribal membership for internal purposes
only. It is quite another to define tribal membership for
purposes of appiying a federal statute.

Congress’ lack of standards in the ICWA to define

“Indian child” creates the potential for abuse as Congress did
not delegate iis authority consistent with constitutional
principles. For example, a shtuation could exist where a child
is placed in foster care or an adoptive placement and an
Indian tribe later “conclusively” determines that the child is an
Indian child. The child may have been in his or her
placement for years before the child’s indian status is
conclusively determined by the tribe.

in such a situation, where an Indian Child’s status is
determined after a child has been in a placement for a period
of time, the child’s fundamental liberty interests are impacted.
Even where a child

is old enough and perhaps mature
enough to voice a preferen

ce for his or her placement, where
an Indian tribe has determined that a child is an Indian chiid
subsequent to placement, the child’s desires may be ignored

under the federal statute if his or her current placement is

outside of the placement scheme dictated by the ICWA.
Further, the principle that “lalny member of an Indian

tribe is at full liberty to terminate. his tribal relationship

whenever he so chooses,” cannot be said for children.
(Cohen, Handbook of Federal Indian Law 135 (1871).) Under
the ICWA, a child has no option but to be considered an I
Indian child and subject to the ICWA if the tribe so
determines.

Moreover, to the extent the ICWA provides conclusive



