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In-addition, tribes can provide assistance in locating appropriate homes for Indian children

needing out of home placements.” Many states and private adoption-agencies find themselves
with a shortage of qualified Indian adoptivé homes and can benefit from the pool of homes thaf
tribes' may have available. As an example, in‘the state of Washington, the Yakama tribe has'a
pool of Indian foster care and adoptive homés, which they have allowed the state Division of’
Social and Health'Services to have access to.” This agréement enables the' agency facilitating the
adoption to find the very best home for that child without unnecessary delays. G

4) Is the ICWA a barrier to the timely placement of Indian children in‘foster care or adoptive
homes?

No. Infact, since the passage of the ICWA, hundreds of thousands of Indizn children have be
successfully placed in both loving foster care and adoptivé homes; both Indian'and non-Indian

The ICWA'has been a bright ray of hope for the vast majority of Indian children by helping them -

be reunified with their families and finding new - homes when there are no natural family-
placements available. ! Tribal child welfare programs; which play‘a pivotal role in this*
accomplishment, have been increasingly successful in ‘recruiting and maintaining foster care and
adoptive homes within and outside of their reservation boundaries; making it possible for tribe:
to place Indian children even more quickly than 'states and private agencies in many cases. In
many cases, state z:md private child piacing agenicies'look to tribai child welfare programs to
assist them in devc‘zloping quality foster care and adoptive homes for Indian children:

A 1988 study-on tl‘le status of the Indian Child Welfare Act revealed that tribal involvement in'™*
the placement of Indian children has resulted in, 1) Indian children being reunified more often
Wwith their natural families than with state or Burea of Indian Affairs programs; and2) shorter
stays for Indian children in substitute care (i.e. foster care) than with state or Bureau of Indian’™

Affairs programs. | These successes are not surprising given the continued-growth and

‘sophistication of tribal child welfare programs in the United States.’ Many of these programs afe ;

now offering a full range of child welfare services independently or'in collaboration with private
and state child welifare agencies. SR ‘ S

ey

| . :
5) Are the protections available to Indian children in the ICWA still necessary today?

Yes.. While the Iq;WA has certainly helped to'reduce the chances that Indian children will not be
unnecessarily rempved from their homes, families and communities, there are still too many
individuals and agencies involved in‘the unlawful placement of children; especially Indian
children. It is not an €Xaggeration to say that every year over a thousand Indian children who are
eligible for and necd the protections of the ICWA are being deriied thesé fundamental rights to *

have access to theﬁr family and culture. This means that one or more of the following violations
of the ICWA'is usPa]]y occurring: ‘ ‘ ‘ ’ T

e Tribes and extended family members are not being notified when a member child is being
considered for an out of home placement. ’

* Qualified Indian families, often time’s refatives of the Indian child, are not being given
consideration as a placement resource for the child.
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Child welfare-agencies working with Indian families who are experiencing difficulties are'not
~»making active.and reasonable efforts to provide rehabilitative services to the family, thereby
~ ‘precluding any:chance of the child beingable to return home. ’

State:courts, without good cause, are réfusing to-transfer jurisdiction of child custody *-
- proceedings to tribal-courts of which Indian children are members.

““Individuals or agencies are choosing to thwart the taw by counseling young Indian families to,
“not disclose their native heritage as a way to avoid the application of the ICWA or simply are.,
- refusing to take the necessary steps to.confirm or deny whether the ICWA applies in a case.::

6)' Does thé. ICWA prévide any ﬂéxibility‘for state courts to make individualized decisions in ‘ -

‘adoption cases? E

-Yes:"A staté‘court has the discretion to place an Indian child outside the placement preferences

in the ICWA if it finds good cause to the contrary. While an Indian tribe may seek transfer of

- yurisdiction to, tribal court of an off-reservation case, either birth parent:imay object to the transfer
“which:has the effect of preventing such: a transfer. Moreover, even where a parent does not -

object, a state court may deny transfer of jurisdiction to a tribai court.

7) Can the ICWA be used to disrupt an adoption proceeding at almost anytime?”

- :Noif the jurisdictional and intervention provisions, arid the procedures for consent to adoption
~ in.the ICWA are followed, no adoption may be disturbed onice it is finalized unless there is fraud

or duress in the initial consent.. Even when there is fraud or duress, a challenge can be.brought . -..

- only two years after an adoption decree is final. -A search of reported court.decisions involving

Indian adoptions, where the ICWA was involved found only 30 cases since:1978 where adoptions
were disrupted because of court disputes. Thus,; where the ICWA is complied with initially,
there is little threat that an adoption will-be overturned.

+/8) Is there any retationship between the application of the ICWA and abortion rates among
+*Indian women?

~'No. Recently, allegations were made by the National Right to Life Committee based on

suggestions by the National Council for. Adoption.that the application.of the ICWA ‘may have the
effect of encouraging abortion 1n Indian. women. To date, no eredible data has been produced
that supports this allegation or shows a relationship between the application of the ICWA and
abortions. In fact, not only do most tribes have traditional teachings regarding the special gift of
life;but available data shows that Indian women'have one of the lowest rates of abortion of any
ethnic group: “Abortion rates for Indian-women have either stayed constant or declined since the
inception of the ICWA 'in areas where data is available. The Alan Guttmacher Institute which
does extensive data collection, research and public policy analysis in the area of reproductive

{~health stated the following in a letter to Congressman Don Young dated April 15th.
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“We have read the proposed legislation (H.R. 1082) carefully and cannot imagine hqwrlhe
proposed amendments to the Indian. Child Welfare Act (ICWA), or the 1978 legislation,
could in any way have an impact on the abortion rate of the Indian population.

S. 569 AND H.R. 1082 WILL PROTECT THE BEST INTERESTS OF INDIAN CHIL DREN
AND PROVIDE CERTAINTY FOR POTENTIAL ADOPTIVE FAMILIES - PR

The amendments in S. 569°and H.R. 1082 were carefully developed in a year long process by
tribal leaders and experts 1 the field of adoption and foster care of Indian children with input
from representatives of the! American Academy of Adoption Attorneys. In addition, other .
prominent organizations involved in adoption and foster care issues affecting children have also
come forward to express their support for these bills. These organizations include: Child
Welfare League of America, North American Council on'Adoptable:Children, American':
Humane Association, Catholic Charities, and the American Psychological Association. .. -

This effort by the tribes signifies their willingness to address the specific concerns of those who
feel that ICW A has flaws in'some areas. ‘But just as important, the amendments meaningfully
address the'concerns raised about ICWA in a way that can provide more security for potential
adoptive parents and still allow for meaningful participation of extended family members and

tribes when appropriate. The following is a description of the key provisions in S. 569 and H.R.
1082. ‘ : R o :

P -

[«

1. -Notice to Indian Tribels of Voluntary Proceedings .

|
Provides for notice to tribes in voluntary. adoptions, termination of parental rights, and foster care
proceedings. Also clarifies what should be included in notices to tribes of these proceedings.
Providing timely and adequate notice to tribes will serve to ensure a more appropriate.and ‘
permanent placement decision for the Indian child.” When tribes and extended family members
are allowed 1o be part of a placement decision the risk for disruption is significantly decreased.

With proper notice, tribes can make informed decisions on whether the' child is a member and -+~

whether or not.they have aén interest to participate in the placement decision. Notice also helps to
expand the pool of potential adoptive parents because frequently the tribe knows of extended:
family members and other lquality adoptive homes that are unknowro the individual or agency
facilitating the adoption. .

2. Timeline for Intervention in Voluntary Cases

Provides for a window of 90 days for tribes to intérvene after notice of a voluntary adoptive
placement or 30 days after notice of a voluntary adoption proceeding whichever is later. If a
tribe does not intervene within these timelines after proper notice, they can not come back and
jater intervene. - ]

Timely placements of children, whether they be Indian.or non-Indian, are a concern of everyone.
It 1s 1n no one's interest to let children languish in foster care or institutions when there s an
appropriate adoptive placement available. Understanding this, tribes came together to adopt
language that will place an|appropriate timeline on their ability to intervene in voluntary adoptive
proceedings involving their children. ‘ o
Historically, tribes and extended family members interests were almost never given any
consideration in these sensitive proceedings. They often only found out about adoptions of their
children months and sometimes years after deals had been cut. ‘With proper notice, tribes can

s e i

151

make informed decisions regarding their interest in a child and help facilitate a timeiy and ™~

-successful adoptive placement.

-Criminal Sanctions to Discourage Fraudulent Practices

Provides criminal sanctions for.individuals or agencies which knowingly. misrepresent whether a

.child is Indian to avoid application of the Indian Child Welfare Act. The vast majority of

disrupted adoptions involving Indian children happen-as a result of unethical and illegal behavior.
on the part of the individual or agency facilitating the adoption. Inthe now infamous “Rost"
adoption case, the natural father was counseled to avoid disclosing he was Indian in order to
avoid application of the'ICW A, after which the adoption attorney falsified adoption papers that
asked for the natural father's ethnicity, ‘This is just one example amongst many where a number
of innocent people, as-well as the adoption itself, were exposed to unnecessary risks for the
purposes of making life a little.easier for the person facilitating the adoption.

4. Limits for Withdrawal of Consent to Adopt

Limits the length of time within which birth parents can withdraw their consent to adoption to six
+. months after notice to the tribe. Provides more certainty that adoptions invoiving Indian children
- will not be disrupted by placing time limits on the natural parents ability to revoke their consent

to adopt. . Furthermore, it brings federal law-pertamning to the adoption of Indian children more in

line with applicable state laws by avoiding unlimited-timelines on:when consent to adoption can
be revoked, .

5. State Cpﬁrt Option to Allow. Open Adoptions

Allows state courts to provide open adoptions of Indian children where state law prohibits them.
Some state courts prohibit biological family members from maintaining contact with the child,
even when the adoptive parents agree. This provision provides another tool in a state court
adoption proceeding to-avoid protracted litigation and ensure children with access to their natural

family and culture when deemed appropriate. However, state courts will still have full discretio:
as to whether this option 1s utilized. '

6. Clarifying.Ward of Tribal Court

Clarifies tribat court’s authority to declare children wards of the tribal court, much like state
courts do. Clarifies that once a tribal court takes control of an on-reservation child or a child
transferred to them by a'state court that the tribal court retains control. Ensures that tribal courts

will not unilaterally reach out and take controi over a child whose permanent home is off-
reservation. « . A : -1 :

7. Informing Indian Parents of Their Rights Under the ICWA
Provides that attorneys and public and private-agencies must inform Indian parents of their rights
and their children’s rights under the ICWA.. . This provision will ensure that Indian parents are
informed up front and able to make batanced decisions on the adoption or foster care placement
of their children. This will help avoid unnecessary litigation due to natural parents making
uninformed decisions that'they may wish to change later.

10¢
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8. Tribal Membership. Certification

Any motion to 1ntervene in an adoption proceeding by a tribe shall be accompanied b.y )
certification of the child's membership.or eligibility. for-membership in aparticular tribe; This®
provision will help ensure that there is no question as to whether a childris Indian under the
ICWA and that tribai membership determinations.are not arbitrarily made.

THE SUCCESS OF ICWA IN HUMAN TERMS .
1 want to tell you iri human terms what the Indjan.Child Welfare Act means to Indian families.
Recently a 32 year-old Indian mother in Oakland, California, Prisella Packineau, rediscovered
her Indian heritage. She was the child of a Navajo mother and a Mandan-Hidatsa father. When
Prisella was only exghteein months 0ld; her mother became mentally ill while living in the
Phoenix area. Because her mother was unable to care for her Prisella was placed with a non-
Indian foster family and never returned o her mother or extended family.” She never even knew
she had an Indian family:or relattves. Her non-Indian family forbid her to speak of her Indian
heritage and passed it off as something'that was not important. ‘

! ! [ - ; k
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Years later, while battling depression and anxiety about her fost identity Prisella developed a-
substance abuse problem.and her own children were placed in substitute:care.” But this time there
was an Indian Child Welfare Act and a social worker who knew how to implement it. Even
though Prisella had been|enrolled in the Navajo Nation at birth, because of her placement in a
non-Indian family at ‘sucb a young age, no one had bothered to inform or help her enroll her own
children. Fortunately, the social worker notified the Navajo tribe who moved to enroll Prisella’s
children and help find a placement with her extended family. '

Upon visiting the home of one of Prisella’s aunts, the social worker found pictures of the Prisella
at eighteen months of aée still on the wall. The aunt told.of the families grief and the frustration
at not being able to find lthis child whom they had helped raise as an'infant. They told of not
being able to find information to know where Prisélla might be or if she was even alive. The

years of not knowing where their Joved one had disappeared to had left a definite mark on this
family.

The tribe working with the mother's maternal aunt.asked that the children be placed with hér,; s

‘while the mother sought| treatment for her substance abuse problem.. As,a result of the Indian.,
Child Welfare Act and the good work of the tribe and Priselia’s social worker, the children were

~:placed with Prisella’s aunt and are doing beautifully in this home on the Navajo reservation.

Today, Prisella has been reunited with her Navajo family and will very soon be celebrating three
years of sobriety.. She also knows she has-a biological ‘father-who is still living, whom she was:
_'told by her earlier caseworker had passed away, and hopes:someday to meet him as well.” She is
a much happier, self-confident person today, while her children have found a.loving home with
their extended family. ‘A's Prisella puts it, “I am able to give my children today what I did not get
. ~astrong sense of who they are as Indian people. Iam still trying to find what was lost to me
long ago and it is very, very hard. Iamtrying to fill the hole in my heart.”
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;ThAlS story 18 not an uncommon one in Indian Country. As an organization that works with tribal
child welfare programs on a daily basis we hear many accounts of children and-aduilts who have
been lost to their extended families and culture, 1 most cases, because of poorly thought out
fedcral policies‘and misguided efforts to**help” Indian children. This illustrates the most
important reasons why efforts to.change:the Indian.Child Welfare Act should be carefully
developed and why it would be a grave mistake to weaken it in any way. o

. CONCLUSION

The Indian Child Welfare Act has provided much needed protection and hope to thousands of

- Indian children since its enactment,. What-many people do not know is that this law has also

given Indian communities hope for a better future. It is not uncommon to find Indian people in
communities all across the country that have either found their own identity because of the
ICWA or have a family member that was reunited because of the ICWA. These collective
experiences which are shared every day provide the healing that is needed for Indian

- communities ravaged by federal policies that were designed to isolate and assimilate Indian

people. In:mz.my of these cases, Athe discovery of their lost identity has enabled them to fill an
emptiness inside themselives and find support and understanding they never had. This is the
ICWA that we know, and when allowed to work properly, provides security and certainty in
Indian children’s lives.

Werarsk Yyou to support passage of S. 569 and H.R. 1082. We believe they will continue the
positive contributions to the health and safety of Indian children, while aiso providing the
certainty prospective adoptive parents need. This balanced approach is the kind that makes
everyone a winner and achieves what everyone says they want, which is‘in the best interests of
the child. Thank you for serious consideration of this testimony and request.
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The. I_Jnited.Statesf Government has loﬁg recognized the sovereignty of Indian Tribes, and -

i

Congress’ unique obligation toward Indians. Congress enacted the.Indian Child Welfare Act

(hereinafter référ;ed, to'as “ICWA” or.fAct”).in 1978 puisuant to tl,na,tvoblig-ation dueto-the

incrediBly large number

in non-Indian homes by child welfare agencies. The Act is based on the political relationship

f ~Indiaﬁ children beir;g removed from théir families, and being placed

between Indian Tribes and the United States, and not on Indians as a race. See Section 1901(3)

of ICWA, “the United S

tates has a direct interest, as trustee, in protecting Indian children who

are members of or are eli;gible for membership in an Indian tribe.” See also Mgngu._Mmm
i

417'U.8. 535 (1974) (upflolding BIA Indian preference hiring and promotion policy because

Indian status is political

s opposed to racial).

The requirements placed on child welfare agencies in handling Indian child custody

proceedings under the A

°t has made a real difference to tribes throughout the United States.

Over the last several years alone, the Spokane Tribe has been able to provide culturally

appropriate advice, cultual resources, placement resources, and a tribal connection to over 25 of

our children involved in

state child custody proceedings, and our tribal court has taken

s
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’ ; jurisdiction of 11 of those children. . These are children who may have been lost to our tribe had
“it not been for the Indian Child Welfare Act.

For the reasons stated, ICWA has been of great value to our tribe. However, we

: recognize that some changes to the Act are needed.. Included in our statement are comments - . -
. regarding HLR. 1082 and S. 569, and two stories illustrating the différence ICWA has made to

~our people.
COMMENTS TO H.R. 1082 AND §.-569:

H.R. 1082 and 8. 569 maintain the original intent of ICWA and provide a reasonable

solution to the need of prospective adoptive parents to ensure greater certainty with, Indian
adoptions. ‘Therefore, the Spokane Tribe supports H.R. 1082, and 8.569, the identical bills to
amend the Indian Child Welfare ‘Act, with the following changes.

Section 1913(c)(2)(A)(I) should be changed to require that notice be provided not
later than 30 days after foster care placement as opposed to the stated 100 days. Allowing
notice to-follow a placement by over three months will allow attachment and bonding to take
place with a foster family; and cause unnecessary trauma to the child if a more appropriate home
is found through the tribe. Requiring notice to be provided to.tribes as soon as possible, with a
maximum limit of 30 days after placement will allow states to utilize tribal knowledge and
resources to the benefit of the child as.soon as possible.

Sanctions or penalties should be added to Section 1913(h) for failure to comply with
court ordered visitation or contact by the birth family, or tribe. As it now stands, a birth

SPOKANE TRIBE STATEMENT - 2 : !
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family; ortribe may-approve of a particular adoption because of a continued-contact agreement, .:;
and after the adoption is final, the adoptive family will be able'to avoid the agreement without.
fear of having the adoption decree sét aside. The effect will be to discourage birth families and

tribes from entering into, or approving voluntary adoptions-at the outset.

‘Alternative and additional penalties should-be added to Section 1924. The : ... - ’

Committees might consider sanctions against any agency, whether public or private, for
violations of the section. The sanctions could include loss of federal funds, for example. States
could be required to ;uspend licenses for agencies that are’found to violate the section or to
requite bonds for viojlators. States might also be required to include ICWA compliance
procedures i examir;ation of licensin‘g'j%roceedings_‘for employees of agencies who are going to
work with foster care or adoption cases. :

|

Language sh\ould be added specifically rejecting the “existing Indian family

exception.” Many stfates have read an exception into:ICWA, holding the Act inapplicable where

they do not find an “%xisting Indian family."’v. Eg., Matter of Adoption of Baby Boy L.,.643 P.2d
168 (Kan. 1982); I_nliﬁrsﬂs, 825 P.2d 305 (Wash. 1992). The court in In re Crews, held:that
ICWA-did not apply where “‘an Indian child is not being removed from an Indian cultural setting,
the natural parents have no substantive tiesito a specific tribe; and neither the parents nor their.--
families have resided or plan to reside within'a tribal reservation.”:Id. at 310..

The ICWA sets forth specific criteria for-its-application. : There must be'a child custody
proceeding as defined under Section 1903(1), and.an Indian child as defined by Section 1903(4)
as “any unmarried person who is-under age eighteen and is:either (2) a member of an:Indian tribe

or (b) s eligible-for membership in an Indian tribe:and is the biological child of a member of an-.

SPOKANE TRIBE STATEMENT - 3

. Indian tribe.” The United States Supreme Court in' Mississippi f Choctaw 1
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jans v

Holyfield, 490 U.8. 30, 42(1989) concluded that ICWA applies when these conditions are met;

S There are approximately 510 recognized tribes within the United States. David H.

- Getches, et al., Federal Indian Law Cases and Materials 8 (3d ed. 1993)." Each of these tribes has’
“raunique cultural setting. In addition, approximately half of the United States Indian population

- does not live on or adjacent to an Indian reservation. Id, at 15. There are many reasons why

Indian people and families may not live as the majéﬁty' society expects a “typical® Indian family'
to live. Government policies such as the Relocation Act, and the various Termination Acts, pre-
ICWA State child wetfare policies of Indian child removal, as well as limited jobopportunities
on reservations have encouraged or forced Indian people to ieave reservations and relocate in
urban settings. R ‘ ’ ' R
In enacting ICWA, Congress founid that “there is no resource that is more vital to the
continued existence and integrity of Indian tribes than their children and ... the United States has
a direct interest, as'trustee, in protectingIndian children who are members of or are eligible for
membership in an Indian tribe.” Section 1901(3)." There is no reference to'any sort of

requirement of an identifiable cultural setting. To the contrary, Section 1901(5) of the ICWA'

itself states that States “have often failed to recognize the essential tribal relations of Indian

“ people-and the cultural and social standards prevéiling in Indian communities and famiilies.”

It is absolutely impossible for a state to determine which families are“Indian families” for: -
purposes of falling under the ICWA requirements:- Just because a particular family does not live:
the way states expect Indian peopie to live, does not mean that the family ceases'to be an Indian
family. ‘This i$ for tribes alone to detefmine.

SPOKANE TRIBE STATEMENT - 4
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-By attempting to determine who is an Indian and who is not for purposes of ICWA reservation for two months,'and looked like Georgia’s grandmother.: Marie:was a teacher and.:-

application through the imposition of an existing Indian family exception, the states are . ‘tried to.interest Georgia in her Indian culture:

infringing on the exclusive rights of tribes to determine their.own membership and perpetuating 2, “ui]t was some time later:before Georgia:discovered she:was a Spokane Indian. Georgiahad

problem:that the ICWA has sought to rectify. States need specific diregtion from the Act that  thought she was-a ¢‘Chewelah Indian?! because-she knew that was where she was born. Chewelah

this is unacceptable. is atown‘located a few miles'from the Spokane Reservation: - “I didn’t-want.to-be:Spokane. ...
Indian.- I hated:it! T'thought Indians were what 1 had seen on‘T'V!!. I was scared-about the..

IL.. - STORIES ILLUSTRATING THE IMPORTANCE OF ICWA Indians

I

~Georgiahad been told by foster families that her parents were:dead. Marie told her they,::
The Spokane Tﬂbe has two stories that it would like to.jsh’é.re with the Committees. The .

: were still alive, and Georgia located her birth mother and began to write to her. They metin .
first 1s about the lives ofl two Spokane tribal members who were victims of the pre-ICWA state | k

1977, and Georgia learned that.she was also Coeur d'Alene and Salish/Kootenai. ..«

child welfare policies. The second story is about a young girl who was broug\ht into the state * According to Georgia, she was “messed up for a lot of years, Finally; I came back to the

system and how ICWA helped to insure her best interests were met.

A PrelICWA

Georgia and Gcrgleva are 38, and 39 years old. They were taken from their grandparents i « Spokane Indian.” had e

| ) ]
and placed in an orphanage when they. were only 3 and 4 years old, before there was an Indian

Child Welfare Act. After a year at the orphanage, Georgia went to live with a foster family . ‘one try to'interest her:in her culture ‘Today; the sisters.are in communication, but they:do.not
] X 2 .are. N ey:do.no

where she was taught to-eat properly, to behave, and'to g0 to church. Georgia moved to a second talk about whathappened to them. sGeneva to-this day does not like being Indian, and sh
: - ! : , and shemow::. #

foster family where shewas told she was being kept for the money. She was physically and. has a daughter that does not like being Indian either.

verbally abused, and molested by her foster brother when she was six years old. This was the
age that Georgia stopped talking. . Her third grade teacher told her that she would always be

“stupid” and “would not learn.” She hated the color of her skin. -child, and made a ward of the State.Court when she-was 4 years old because her mother-had Ieft

Georgia later moved to Marie’s home, a non-Indian. woman who lived on an Indian
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[reservation] and stayed. - It has taken 34 years to accept myself as being Indian...I know when L

have kids, they-won’t bé far.from their culture:-Today:I'can honestly:say Lam'happy-to:be: .o .

1 iGeneva.went from foster home to foster home when she left the orphanage.-She had no.. °

Child A is'6 years old..:She was removed from her parents” care, found to:be a dependent.

her with a babysitter and had not returned for her. A’s father is:a member of the Spokane. Tribe, -
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however has not played an active role in his daughter’s life. Both parents have substance abuse

problems. At the time of placement by the State, A was not enrolled because her parents had not
submitted proper documentation to the Tribe. Pursuant to the Indian Child Welfare Act, the
state notified the Spokane Tribe. The Spokane Tribe intervened in the matter, and was.
immediately able to provide the state with a list of family members for potential placement and
visitation resources, provided important family history, and made recommendafjons to assist the
court with services for the family, including cultural resources for the child, and;gathered

paperwork necessary fob enrollment, so that A would be eligible for the - benefits of being an

enrolled tribal member., : ’ [

She was placed

mother was trying to st

engage:in services and reunite with the.child, they had not done so, and it became apparent that- -
the parents were not inia

brought the circumstances to the Tribe’s Child Welfare Advisory Committee.” The Tribe and the

in a foster home on the west coast to be close to her mother while her.

aighten her life out. While the Tribe had hoped that the parents would

position.in theirlives where this would happen.. ‘The Spokane Tribe - -

State Department of Children and Family Services decided that it was in the best interest of the

minor child to be place

d with her paternal grandparents who live on the Spokane Reservation.

The Spokane Tribe also petitioned to transfer jurisdiction to the Spokane Tribal Court: The-

Tribe did petition and jpbtained jurisdiction over her case.

A is now placed with relatives who have loved and cared for her since her birth. She is
surrounded by aunts, Tncies, cousins and grandparents.: She is being raised by family members
who teach her the Spokane Indian ways, and to feel good about being Indian. - She is frequently
seen at Tribal events, dancing, playing with cousins, and other friends.: She is part of our
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161

community.

Had it not been for the Indian Child Welfare Act requmng notxﬁcanon to the Spokane

Tribe, and allowmg mtervenuon m the proceedmgs, the State may never have mqulred asto

whetlxer A was Indxan m the ﬁrs't plaoe‘,_‘ and since the State dxd not have contact with A’s father,
the State would not have known that the Tribe or the Spokane Indian side of her family existed as

aresource. Child A may: have been lost to the Spokane Tribe and her: Spokane Tnbal famnly in

N

much the same way as Georgla and Geneva, and may never-. have obtamed conﬁdence inher .

Indian 1dent1ty |

There 1 Isa blg dxfference inthe outcome of these two sltuatlons because of the ICWA.

While A is not yeta grown woman she is already proud to be an Indian, and has a strong sense .
of 1dent1ty Because the Spokane Tribe has many stories like A’s, showing the difference that

ICWA has made, the Spokane Tribe has a strong hope for a better future for our people,

III. CONCLUSION

B ICWA has had a strong positive impact on the lives of Indian people, and on the health of
Indian Tnbes We ask you to support the passage of 8. 569'and HR, 1082 vnth the changes

listed above, and we ask specxﬁcally that the Comnuttee keep inmind whlle cons1denng

-amendments to the Indian Child Welfa.re Actthat each and every one of our people mean the

world to us, and that it is the absolute rlght of every Indian child to be an Indlan

The Spokane Tribe thanks the committee for taking the time to consider the Tribe’s input

and recommendations.

SPOKANE TRIBE STATEMENT - §
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TESTIMONY OF REPRESENTATIVE TODD TiAHRT

Chairman Campbell, I am grateful for the opportunity to submit
testimony to the Senate Committee ‘'on Indian Affairs regarding S. 569, the
"Indian Child Welfare Act Amendments of 1997". .I commend you for your.
leadership in holding this hearing and your endeavor to improve the lives of -
Native American children,. birth parents and adoptive parents.,

‘The purpose of my testimonyis .to communicate one strong central point
to the Committee - I am opposed to S. 569, the Indian Child Welfare
Amendments-of 1997, as a means of improving ICWA on behalf of Native
Americans. Furthermore, I am deeply concerned about the umntended
consequences which would occur in the event of its passage.

The current problem caused by the ICWA is related to the ICWA’s
overreach and consequentlal violation of the constitutional rights of Native
Americans. The solution to this overreach is not to expand the jurisdiction of
ICWA but. to restrict it s :

Please consider the following conclusions regarding the current’
jurisdiction of the ICWA as written by Christine D. Bakeis in her law review
article The Indian Child Welfare Act of 1978: Violating Personal Rights for the
Sake of the Tribe. (Notre Dame Jourpal of Law, Ethics & Public Policy Vol 10
Issue No.2, 1996) ; '

"*To live under the American Constitution is the greatest political
privilege that was ever accorded to the human race.? .One of the :
promises of the American Constitution is that states will not enforce any
law that abridges{a citizen’s privileges..The American- Constitution-also -
guarantees that states will not *deprive any Person of life, liberty, or
property, without due process of law.” The‘American constitution applies
to “all persons born or naturalized in the United States,” including
American‘ Indiang, ....... b RS ’

The ICWA| purportedly concerns itself with the well-being of
Indian tribes and children. “Application of the ICWA, however, is
denying parents of Indian children the privilege of living under the
Constitution.

....... Despite the American Constitution’s promises, the ICWA
requires states to treat parents of children with Indian blood differently
than they treat other parents. Parents of children with Indian blood are
not afforded the privilege of selecting their child’s adoptive parents.
Likewise they are not necessarily given a right to remain anonymous in
an adoption proceeding."”

UM
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Currently, ICWA is being applied to Americans. solely .on the basis of
their race not on the basis of-a willful connection to a tribe. - The result - . two.
groups of people are denied. full-protection of the law: Native American birth-
parents and-Native American children. A Native American birth parent.has less.
freedom than other-Americans to choose the adoptive parents for their child.
Second, the Native American-child’s relationship to an adoptxve parent is less
secure: . :

Unfortunately, S$.569 does not prevent application' of the ICWA to a.child
or birth-parent based. solely on his or: her race. - S.569 in fact strengthens the
reach of the act beyond individuals who have a willful connection to a tribe.
Following are the primary concerns I have regarding S.569:

® ..S5.569 would not restore the freedoms whlch are umntentwnally mfrmged
upon by the ICWA : e

® S, 569 would extend to Native: American tribes complex rights of notice
regarding child custody proceedings involving children and birthparents.
who have no willful connection to a tribe.

® S, 569 would expand the authority of ICWA to encompass criminal
penalties. If any party other than the birth-parent concealed the fact that
a child or birth parent was of any degree of Native American ancestry
“that individual (e.g. adoptive parent) could be imprisoned for a year.

L Although S. 569 would require a tribe to respond within a proscribed
time in order to participate in or conduct the child custody proceeding,
the bill states that failure on the part of the tribe to fulfill this obligation
does not waive the rights of anyone else under ICWA. Therefore, this
provision does not provide certainty. Any tribal member or any other
tribe from whom the child may be descended could'still threaten the
permanency of a birth-parent’s decision and a child’s adoptive
placement,

‘e Although S. 569 would establish a two year limit on the ability to

overturn a decree of adoption, this two year time limit only applies to a
birth-parent’s ability to withdraw consent to the adoption. Therefore, if
any other violation of the act occurs an adoption decree could still be
invalidated beyond the two year period.
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“For these reasons; [ cannot support S.569, and instead support the
legislation introduced by RepresentativeiDeborah+Pryce last year,;H.R. 3275 .
(104th Congress), 'in combination-with my bill, the ‘Voluntary- Adoption SO
Protection- Act, H:R. 3156 - (104th:Congress); whichI am: reintroducing today.

](J4Tu L()\( I\I‘s&

15 HLR. 3156

To amer > Indis i
amend the Indian Child W elfare et of 1978 1o exempt voluntary-chilg

. P PR custody reedines
These two bills would address the overexpansive jurisdictional problem:of . + proceedings from coverage under that Act, and for other purpos
S,

the ICWA by restricting application of the Act to birth parents who have a
political, social ‘or cultural connection'to a tribe (H:R: 3275) and restrict"
application of the ICWA to instances of mvoluntary Chlld custody proceedmgs

(H.R. 3156).

‘ 7
Please find enclosed with my written testimony a copy of the law journal
article by Christine D. Bakeis referenced earlier, and a copy of myxleglslatlon 4
introduced in the 104th Congress, H.R. 3156.

IN THE IjIOiThS'E OF REPRESENTATIVES

MakcH 22,1996
Mr. T1amRT introduced the following: bill; wiuch was referred to the
Committee on Resources

+ ‘Once again, M[r Chairman, thank you for giving me:the opportunity: to
the provide the Committee with this written testimony. ‘

To amend the Indlan Chlld W elfare Act of 1978 to cxempt

xoluntar;} child custody proceedlnﬁs from “coverage under
that 'Act; andfor. other purposes.

f
{
i
|
J
|
1 Be it enacted by the Senate and House of Representa-:

tives of the United States of America in Congress assembled,

SEC’I‘ION 1, SHORT TITLE

This ‘Act may be cited as ‘the “Voluntary Adoption

Protection Act™,

2

3

4

5

6 SEC. 2. FINDINGS AND POLICY.
7 (a) FI.\'I)I.\‘(:s_——Se(-titm 2 of ‘the Indian-Child Wol-
8 fare Act of 1978 (25 USICU1901) s amendod—

9 (1) m paragraph (3Y by Iserting: hefore e
0

semicolon: at the end‘tle following: *and who would =

: i

n . s i S—
S T L T NI
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1 he subjeet i mvoluniary roroval “from the Indian
EUEE commnmty
3 (2) in 1)<11d”hl]) h (41—
4 {A) by mserting cipvoluntary’ heloge Tres
5 moval": and ; |
6 (B) by striking “pontribal public and pri-
7 vate” and inserting. in liéu thereof “publie”
8 amﬂé} { o
9 3) 11n paragraph (3), by inserting before the pe-
10 riod at the end the following: “in the course of mvol-
11 untary terrmnatlon of parental rmhts
12 (b) POLICY —Section 3 of the Indian Child Welfare

13 Act of 1978 tizs 1.S.C. 1902) is amended by inserting

14 “involuntary” ‘zbefore. “pemoval’’.

15 SEC.3. DEFINI JONS.
16 Section 3 of the Indian Child Welfare Act of 1973

17 (25 U.8.C. 1903) is amended by adding at the end.the

18 following:

19 “(13]

20 tody proceeding. means the absence of & written coti-
21 sent by g parent or legal guardian (other than a
22 tribal coupt) of the Indian child.™.

23 SEC. 4. CHILD GUSTODY PROCEEDINGS.

24 (a) JURIS MCTION . —Seetion 101 ofthe Indian Child

75 Welfare Act of 1078 (25 U.8.C. 1911 ) s amended—

«HR 3156 TH

‘pvoluntary’, with respect to. a child cus-

e R

14
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B

(1) in subsceetton (a), by Inserting “involuntary™
beforechild-eustody-proveedingg sy —r - =
= (2) In subsection (b)=—
(A) by mserting: “involuntary™ before “fos-
ter care placement’’; and
(B) by inserting “‘involuntary™ before “ter-
mination of:parental rights’’; and
{3) in subsection (¢)—
(A) by inserting “involuntary” before *fos-
ter care placement’;-and,
(B) by inserting “involuntary”’ before ‘‘ter-
~mination of parental rights”.
(b) :COURT PROCEEDINGS.—Section; 102 of the In- -,

dian -Child Welfare:Act’ of 1978425, G.8.C. 1912) is |

amended—
(1) in subsection: (@)= ..
" {(A) by inserting sinvoluntary’” before “‘fos-
ter care placement” each. place it appears: and
(B) by iuserting “involuntary’’ before “ter-
mination-of parental rights” .each- place, 1t ap-
pears:
(2} in subsection: (h)—
A ) hy mserting-tinvoluntary™ before, Mre-
moval™;

«HR 3136 TH




—
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4

cipvoluntary™ before

(13) by inserting

“placement - b e
i AN ey MYy

(€Y by mserting cinvoluntarm” hefore “tey
mination of parental rights .

(3) in subsection (c)—

Gne g foster eare placement”
1. (A) by striking “a foster care |

\ B . J . "
and inserting in- lieu thereof ‘“an nvoluntary
! =
1 N |
foéter care placement’’; and:
Ef '(’B)»'bV'inserting'“involuntax;x"’ before **ter-

hation of parental: rights”;

(4) in subsection{d)—
!

(A) by striking «y foster. care placement

ing- in - li ‘an -involuntary
and inserting- in . lieu. thereof ‘‘an 1n

foster -care placement’’; and
PR T NN T P U,
(B) by inserting «involuntary” before “tel
: 2y
nation of parental: rights’”’;

insubsection (e), by inserting “involumtary

(5)
before ‘““foster care placement”’; and

(6) in subsection (f), by inserting “involuntary”
before “‘termination of parental rights”,

(¢) VOLUNTARY TERMINATION  OF PARENTAL
RiGHTs —Section 103 of the Indian Child Welfare Aet of
1978 (25 UIS051913) is.amended to x'cafd as follows:

“SEC 108, (o) Upon written eonsent by-a parent or

legal guardiay (other than a tribal court) of an Indiun

«HIR 3156 IH

9 of the Indian Child Welfare Act of 1978 (25 U.S.C. 1914)

10 ‘is amended—

2

11 {1) by inserting: “involuntary” before, “foster

12 care placement”;

13 (2) by mserting “involuntary’ before ‘‘termi-

14 - nation of parental rights’; and

15 3) by striking %101, 102, and 103" and insert-
16 ingin liéu thereof “101 and 102”.

17 (e) ADOPTIVE PLACEMENT.—Section 105.of the In-
. 18 dian: Child Welfare Aet of 1978-(25 U.8.C. 1915) 1s

19 amended—

20 (1) m subsection (a). by inserting “involuntary™
21 beforc *adoptive: placement”’;

22 £2) imsubsection (h)—

23 ‘ (A} by inserting “imvoluntary™ before fos-

5 - o .
24 : ter care: cach place it appears: and

*HR 3156 I

SR
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I ehild torw voluntary. child enstody procecding, this title
2 shall thereafter not applyto-any child-custody proveeding——
3 involving the Indian child, and this Actishall thereafter
4 not be the basis for determining jarisdietion over any ehild
S custody proceeding involving the Indian child.
6 “(b) For the purposes of:subscction (a), written con-
7' sent'is irrevoeable.” . :
8 +(d) PETITION TO INVALIDATE ACTION.—Section 104




12
13
14
15
16
17
18
19

“adoptive™,

170

0

(3 by nserting inveluntary™ hefowe

“preadoptive ;)lum*!hu.*lll“ cach place ) appears:

and
{(3) 1 subsection (¢)— “

(2\) byustriking “a placement™ and insert-

»

i

ing “an involuntary placement™: and .
| (B) by striking *‘the placement:' and in-
iserting “the involuntary placement’ each place
iit appears.

(f) BETITION FOR RETURN OF CUSTODY.—Section

106 of the Indian Child Welfare Act of 1978 (25 U.S.C. -

1916) is a!mended——

%1) it subsection (a)—

(A} by inserting . “involuntary' .. before
“adoption™; and

(B) by striking' “foster care, preadoptive,
~or-adoptive placement” and inserting in liew
thereof “involuntary foster ) care, involuntary

preadoptive, or involuntarv adoptive: . place-

ment™: and
(2) in subsection (b} by striking “further®..
() IFPORMATION TO ADOPTED CHILD —Section

107 of the{Indtan Child Welfare Act of 1978 (25 U84,

TOT7) s pmended by amserting “involuntarey™  hefore

*HE 3156 IH

‘92 to

Ja

[amy

——

171

N

i IpeRecER Riovan oF CHinp,. Seeher 10
the Indian (b'h‘ihi"\\"(-]I";ufx' e ui:‘ 19T~ 125 1o~ 1020,
i.\‘_‘fu‘zmw‘n(iti(i——-“'
1) "-;,l):\vsti;ik'nur "zn}" Indians ehild. custody ;)1'(;- )
ceeding™ and n‘lsm"(m;fr “an mvoluntary Indian child
custody DI'VO('ZL"Oding" in lioﬁl‘ th;:ereof: and

12) by striking “removed the child™ and insert-

g in licu thereof “removed an Indian child™

(i) PROTECTION 'OF PARENTAL RIGIITS.—Section
111 of the Indian Child Welfare Act of 1978 (25 U.S.C.
1921) 1s anu‘k*ndodib‘,\' mserting “in\'olﬁntary" 1;(;I=Ol‘€? **¢hild

4

custody proceeding™

' 8EC. 5. EFFECTIVE DATE.

The amendments -made by this Act shall take effect

‘as of January 1, 1992, Such amendments shall not apply

With respect to any permanent placement of an Indian
child for adoption occurring before-the date of the enact-

ment of this Act..
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modest is that it does not challenge any deeply entrenched con-
stitutional doctrines; its implementation requires no sweeping
and unlikely emendations in our constitutional thinking. Unlike
Fitzgerald's, my proposal involves an unfolding of the implica-
tions of traditional liberal theory, as stated by Mill, not the jet-
tisoning of it. It retains faith in 2 version of the rule of law and
supposes an ability to test, in the usual way, substantive state and
federal . laws regarding children for their constitutionality.
Unlike Minow's, my proposal does not suggest that the proper
objects of our concern might be something other than the indi-
vidual, or challenge the notion that the Constitution parcels out
only “negative,” never “positive,” rights Unlike Woodhouse’s,
my proposal doés not suggest any divergence from the principles
of equality that liberalism at its best endorses, At the same time,
unlike a thesis of "rugged” individualism my proposal would fot
have us set aside the moral obligations we have toward children,
or have us, in Fitzgerald’s words, “abandon {children] bereft of
adult guidance, ;to foolish choices regretied in later life,"'%
Since many choices. that a child might make will not involve fun-
damental interests, and since many choices will involve interests
that, while fundamental, do.not evidently benefit the child, we
cannot even anticipate a deluge of children’s rights.claims in the
federal courts. Most importantly, my proposal would protect
children’s interests in the family, and would provide a basis for
challenging staté actions that treat children as less than fully
human. The deep need parents have for theirchildren is equal-
led only by the deep and demonstrable need children have for
those whom they take to be “parents ”. The insult to_the child,
when the state intercedes to breach their strongest affiliations, is
just as great as the insult to any adult.

In Bowers v. Hardwick, Justice Blackmun referred to the “fun-
damental interest all individuals have in controlling the natire of
their intimate associations with others "8 What I have tried to
do here is to argue that there is no reason in the world not to
understand this principle, properly restricted, to apply to
children

185, Fitzgerald ' Maturity, supra note 8, at 33. oA
186. Bowers'v Hardwick 478 US 186, :206 (1986) (Blackmun, ],
dissenting)

. THE INDIAN CHILD WELFARE ACT OF 1978:
VIOLATING PERSONAL RIGHTS FOR THE SAKE
OF THE TRIBE

CurisTiNE D. Bakeis*

T: - INTRODUCTION

“To live under the Amierican Constitution is the greatest
political privilege that was ever accorded to the human race.™
One of the promises of the American Constitution is that states
will not enforce any law that abridges a citizen’s privileges:? The
American  Constitution also guarantees that states_will not
“deprive any person of life, liberty, or property, without due pro-
céss of law,"™ The American Constitution applies to “{a]ll per-
sons born or naturalized in the United: States™ including
American Indians ; 5 .

In the late seventies, the United States’ Congress began
investigating child custody proceedings involving Indian chil-
dren, These investigations culminated in Congress enacting the
Indian Child Welfare Act of 1978 (ICWA) * The ICWA purport-
edly concerns itself with the well-being of Indian tribes and chil-
dren. “Application of the ICWA, however, is denying parents of
Indian children the privilege of living under the Constitution

" In the United States, parents enjoy certain rights concerning
the upbringing of their children.® Despite the American Consti-
tution’s promises, ‘the ICWA requires states to treat parents of
children with Indian blood differently than they treat other par-
ents. Parents of children with Indian blood are not afforded the
privilege of selecting their child’s adoptive parents? Likewise

*._Associate, Kasdorf, Lewis & Swiedlik, 8.C; J.D., with honors, Order of

the "Coif, 1994, Drake University. Law School. Former Law Clerk to the
Honorable Marsha K. Ternus, Towa Supreme Court - X

= 4, RESPECTFULLY QUOTED: A DICTIONARY OF QUOTATIONS REQUESTED FROM
THE CONGRESSIONAL RESEARCH SERVICE 65 {Suzy Platt ed..'1989) (a ited to
Calvin Coclidge, the White House, Dec 12, 1924). R
"U.S. ConsT. amend. XIV, § 1.
Id

Id

25 U.S.C: §§ 1901-1963 (1994).

See infra notes 121-39 and acéomipanying text
See infra notes 140-57 and accompanying text

NGt 3o
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they are not necessarily given a right to remain anonymous in an
adoption proceeding ® Thus, when Congress enacted the ICWA
it took away personal libertics of men and women who have chil-
dren with Indian blood
The ICWA also demonstrates Congress’ Jack of respect for
parents of Indian children. In fact, one of the best examples of
such disrespect is the only ICWA case decided by the United
States Supreme Court® In Mississippi Band of Choctaw Indians v.
Holyfield, unwed parents who were expecting twins decided it
would be irt the children’s best interests to give them up for
adoption. The parents selected the Holyfields as the family they
wanted to adopt and raise their children.!” Before the twins'

1996) INDIAN CHILD WELFARE ACT OF 1978 . 545

of disrespect for parents’ wishes is not only disheartening, but
unconstitutional, B

This' Article begins by considering some of the historical
events that prompted Congress to enact the ICWA. Next, the
Article examines whether the ICWA is accomplishing its purpose
as stated by Congress. The Article then criticizes the ICWA as a
violation of several persons’ equal protection rights. The Article
then argues that even if the ICWA is constitutional ‘because it is
being applied inconsistently, congressional or judicial direction
is néeded. Finally, the Article offers a proposal to amend the
existing law so that it will achieve the purpose for which it was

__enacted, without viclating personal rights

birth-the-mother-arranged-to-havethem-at-the Gulfport Memo-
rial Hospital, some two hundred miles away from the reserva-
tion.'! After the twins birth, the parents consented to’ the
adoption, and an adoption decree was entered in the state
court 12

Two months later, however, the Indian tribe to which both

parents belonged moved the court to vacate the adoption decree .

on the ground that under the ICWA exclusive junisdiction was
vested in the tribal court.?® The tral.court, respecting the great
lengths that the twins' parents had gone to ensure that their chil-
dren were born off the reservation and adopted by non-Indian
parents, denied the tribe’s motion '* The Supreme Court, on
the other hand. disregarded the parents’ wishes and found that
“[t]ribal jurisdiction under [the ICWA] was not meant to be
defeated by the actions of individual members of the tribe, for
Congress was concerned not solely about the interests of Indian
children and families, but also about the impact on the tribes
themselves "% The court further illustrated its disrespect for the
parents' choice by stating that “{p]ermitting individual members
of the tribe to avoid tribal exclusive jurisdiction by the simple
expedient of giving birth off the reservation would . . . nullify the
purpose the ICWA was intended to accomplish.™*® This display

8  See infra notes 158-75 and accompanying text

9. Mississippi Band of Choctaw Indians v Holyfield, 490 U.S.. 30 (1989)

10 Id at 37
1 M

12 Id at 37-38.
13, /d a1 38

Band of Choctaw Indians v Holyvfield 490 U S. 30 (1989)
15, Holyfield, 490 U S at 49.
16 Id at 52

14. InreBB. 511 So.2d 918,921 (Miss 1987), rev d sub nom. Mississippi
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trustee, in protecting Indian children who are r.nembers of

or are cligible for membership in an Indian tribe; -

(4) thatan alarmingly high percentage of Indian famxhgs

are broken up by the.removal. often unwarranted, of their

children from them by nontribal public and private agen-

cies and that an alarmingly high percentage of_such chil-

dren are placed in non-Indian foster and adoptive homes

and institutions; and L

(5) that the States, . . . have ofien failed to recognize the

essential tribal relations of Indian people and the cultural

and social standards prevailing in Indian communities and

families * .
Thé ICWA is premised on the government’s recognition ;of
Indian tribes as sovereign governments. As such, the tribes have
a vital interest in deciding whether Indian children should be
separated from their families The ICWA presumes that protect-
ing the Indian child’s relationship to the tribe is in the child’s
best interest ¥ ’ o

Under the ICWA, the tribe has, with a few exceptions,
exclusive jurisdiction over child custody proceedings where 2n
Indian child is residing or is domiciled on the reservation.
Also, even when an Indian child is not residing or domiciled ona
reservation, the tribe still has a right to participate in any state
court action.?® In cither case, parental rights may not be easily
terminated. However, when they are, section 1915 of the ICWA
addresses the adoptive placement of Indian children and pro-
vides that “a preference shall be given, in the absence of good
cause to the contrary, to a placement with (1) a mcm_ber Of. lh‘c
child s extended family; (2) other inembers of the Indian child’s
tribe; or (3) other Indian families.™*® 2

The ICWA provides that an “Indian child” is “any unmarried
person who is under age eighteen and‘is either (_a) a membcr. of
an Indian tribe or (b) is eligible for membership in an Ind!an
wribe and is the biological child of a member of an Indian

21 I §1901. o B ‘

22, Set id. § 1902; Chester County Dep ¢ of Soc. Servs v. Coleman 372
SE2d 912 914 (S.C. Ct App 1988), reu'd 393 SE?(% 773 (SC ]990). cerl
denied, 500 U.S. 918 (1991) .

93, The ICWA excludes from its coverage custody pursuant to divorce
and placements based upon criminal acts committed by juveniles 25 UscC
§1903(1) (1994)

24 Iid §1911(a)

o5 i §1011(b)

26. Id §1915(a)

1. HisToRICAL BACKGROUND OF THE ICWA

Native Americans have 2 lengthy history of expericncing
problems in preserving théir cultural heritage.!”. Some belicve
that a policy of destroying Indian culture and tribal integrity, by
removing Indian children from their families and tribal settings,
was set even beforé the country became a nation.'® In the nine-
teenth century, sending Indian children away to distant boarding
schools to “civilize” and educate them was customary in this
country. In this century, an even greater problem is the large
number of Indian children that are removed from their homes
for purposes of foster care and adoption,'?

In 1978, after extended hearings over a number of years,
Congress responded to the recommendations of the American
Indian Reyiew Commission and enacted the ICWA*® Congress
made the following findings which formed the basis for the
enactment of the ICWA:

(8) that there is no resource that is more vital to the con-

tinued existence and integrity of Indian tribes than their

children and that the United States hasa direct interest. as

17. Culture includes more than artifacts, Janguage, and history. it also
includes the members of a tribe. - Thus, as the size of the tribe dwindles, it
culture is threatened . =

18. SeeManuel P. Guerrero, Indian Child Welfare Act of 1978 A Response to
the Threat to Indian Culture Caused By Foster and Adoptive Placements of Indian
Children, 7 AM. INnIAN L, Rev. 51 (1979); Edward L. Thompson, Profecting Abused
Children: A Judge's Perspective on Public Law Deprived Child Proceedings and the
Impact of the Indian Child Welfare Acts, 15 Awm. Inptan L. Rev. 1, 10 (1950),

19, Studies done in 1969 and 1974 indicated that in states with large
Indian populations twenty-five to thirty-five percent of all Indian children were
separated from their families and placed'in fostér homes or institutioni "HR.
Rer. No. 1886, 95th Cong,, 2d Sess, at 9 (1978} !

20, 25 US.C. §§ 1901-1963 (1594).
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tribe."?” Using this definition a child need not be a part of a
traditional Indian family-to come within the reach of the ICWA
In fact, the child does not even have to be residing with his or
her parent who is 2 member of an Indian tribe. This definition is
so broadly framed that children who-do not even know of their
Indian ancestry can be subject to the rules of the ICWA

11 Is tHE ICWA ServinG Its Purrose?

One author. has described the ICWA as standards designed
to protect culturally differing child rearing practices.® In its offi-
cial declaration of policy,'Congress declares: ~

{11t is the policy of this Nation o protect-the best interests

Indian children and to promote the stability and security of I :

tribes and familics by the establishment of minimum Federal

standards for the Temoval of Indian’ children froin their
families and the placement of such children in foster of
adoptive homes .. ;¥ N :
One of the purposes of the ICWA is arguably to fulfiii the polics
of this Nation. This Part questions whether the ICWA is promot-
ing the policy of this Nation or working against it

A Is the ICWA in the Children s Best Intcrests?

_ “[1]tis the policy of this Nation to protect the best interests
of Indian children . . . " Although the ICWA has arguably
aided in the maintenance of numerous Indian families, the
ICWA doés not necessarily “protect the best interests™ of all
Indian childien “The goal of granting custody bascd on the best
interests of the child is indisputably a substantial governmental
interest . .. "' ‘All children, regardless of their race, deserve w
be protected from abusive parents.” Alihough it would ignore
reality to suggest that ethnic and racial prejudices have been
eliminated, such prejudices are impermissible considerations
removal of a child from a parent,®® and should not be a perniissi
ble consideration for placement of a child ‘either. o
Although some claim that “placement of an Indian child in
a non-Indian home is likely to result in severe psvchologica!

27 14§ 1903(4).

28, David Null, Noie, In re Junious M. The Californiz Aps.
Indian Child Welfare Act, 8 J. Juv, L. 74, 74 (1984).

29 25 U.S.C '§ 1902 (1994) (emphasis added).

atio of e

30.
31, Palmore v. Sidoti. 466 U S. 429, 433 (1984)
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harm,”** others disagree Psychiatrists who testified at the con-
_grcssional hearings claimed that Indian children were being
immersed in white culture without an opportunity to develop a
vital Indian identity®* Testimony indicated that the lack of
Indian identity creates serious problems during adolescence,
because this is when Indian children begin experiencing racial
discrimination and dating taboos ®  This viewpoint has been
adopted by at Jeast one justice in a reported opinion.?® Although
this may be true, a lack of reliable data on-interracial adoptions
makes predictions regarding the potential harms to Indian chil-
dren speculative at best.® Furthermore, there are others who

—.-~homes-had secure Indian cultural identitie:

gue-that-placementof an-Indianchild iranon-dndian-home-is
not harmful o the child

Professor Elizabeth Bartholet reviewed studies undertaken
to assess how well transracial adoptions work from the adoptee’'s
viewpoint*® The studies assessed the adoptees’ adjustment, self-
esteem, racial identity, and integration into the adoptive family
as well as the community.® She found that the research shows
with i :
astounding uniformity , . . transracial adoption {is] work-"
ing well from the viewpoint of the children and the adop-
tive families involved, The children are doing well in terms
of such- factors as achievement, adjustment,. and sélf-
esteem. They scem fully integrated in their families and
communities yet have developed strong senses. of racial,
identity. They are doing well as compared o minority chil- .

S% [Robert J. McCarthy, The Indian Child Welfare Act: In the Best Interests of
the Chibd and Tribe, 27 CiramnGHOUSE Rev. 864, 870 (1993), .

34 . Indian Child Welfare Program; Hearings Before the Subcomm. on Indian
Affairs on Preblems that American Indian Familiss Face in Raising Ther Children and
How these Problems Are Affectéd by Fedrral Action or Inaction, 93d Cong,, 2d Sess. 45,
46 (1_974) (statement of Dr. Joseph Westermeyer, Dept of Psychiatry, University
of Minnesnta)

35. Id

36. - See In 1 Baby Boy ., 742 P.2d 1059, 1075 (Okla. 1985 (Kauger, J..
concurring in part dissenting in part) (finding that separation of Indian
ihxl(?rtn fr?m lhci_r Indian culture robs them of their cultural heritage and is

to their later develop ), cert denied, 484 U S, 1072 (1988).

87, Margaret Howard Transracial Adoptions: Analysis of the Best Interests
Standard, 53 Notre Damr L. Rev, 503, 535.36 (1984), - °

38 S_fz E_]izabe(h Bartholet, Wheve Do Black Children Belong? The Politics of
Rafe Matching in Adoption, 139 U, Pa. L. Rev. 1163 (1991).” Although Bartholet's
amc!e deals primarily with black -interracial adoptions, its findings are
applicable here as well

39. 14

552 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY

2. Adoptive Placement Preferences

The ICWA states a clear preference for placing children with
Indian blood with Indian families. Specifically, section 1915(a)
states:

In any adoptive placement of an Indian child under State

law, a preference shail be given, in the absence of good

cause to the contrary, to a placement with (1) a member of

the ' child's extended family; (2) other members of -the

indian child’s tribe; or (3) other Indian families %
Because of these special requirements, “caseworkers and attor-
neys are sometimes reluctant to accept surrenders of, or termi-
nate parenital rights 16, an Indian child.”” Often, this results in
Indian children languishing in foster care without permanency,
planning. or adoption.” Furthermore, when employing place-
ment preferences of the ICWA. courts may be forced to overlook
the child's best intercsts : e

In In 7 SE G, the foster parents of three Indian children

etitioned 6 adopt them. The foster parents weré not Indians.™
The trial court found that the children had bonded with the fos.
ter parents and needed stability in ‘their lives, . The trial court
held that bécaitse the children needed stability in their lives and
an Indian adoptive home was not available; good cause to deviate
from the preferéences expressed in the ICWA existed.”

The Minnesota Supreme Court disagreed.-The supreme
court found that good cause to place the children in a manner
inconsistent with the ICWA had not been established and
ordered the children to remain in foster care.’® Thus, although
a family who was willing to adopt all three siblings existed, the
children were forced to remain in fostér care simply because they
were Indian children. Although such a résult ifiay be in the best
interests of the tribe. it is not in the children’s best interests.
When two sets of parents who are willing to adopt Indian chil-
dren exist, and one setis an Indian couple, it may be in the chil-
dren’s best interests to follow the preferences qs_tablishcd by !hc
ICWA. However, when, after a diligent search, a willing Indian

T, 25 USC. § 1915(a) (1994). e
70. Debra Ratterman Baker, Indian Child Welfare Act, 15 Cntoren's Lecat.

Rrs . 28, 28 (1995)
7.

ia. )
72 591 NW.Sd S57 (Minn. 1994), cert denied 115 S, Ct 935 (1995).
78, 1d at 359 P !

74. 14 at 360.

75 14 at 361

76. Id at 366,
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dren adopted inracially and minority children raised by
their biological parents*® e )

Bartholet's views are also supported by Kim Forde-Mazrui, David
Fanshel, and Joseph Westermeyer.*'” Forde-Mazrui questioned
the wisdom of racial-matching policies and concluded that
“ignoring race when placing a {minority] child ... . would avoid
the concrete harms of current policies without subjecting the
child to substantiated risks."** Fanshel's research suggests that
Indian children raised in non-Indian homes develop normally in
the cognitive and emotional areas.*® "Finally, Westermeyer's
investigation revealed that Indian children raised in non-Indian
es:when they had rela-
tionships with other Indian children'** Thése resilts suggest that
although leaving a child with his or her natural parents is nor-
mally preferable, Indian children can develop normally'in non-
Indian homes. Thus, claitis that placement of Indian children
in non-Indian homes is damaging to théir well-being*® may need
to be re-examined. Regardless, of which camp is correct, the
ICWA is clearly harming Indian children in other ways. One
such example is the heightened standard of proof required by
the ICWA. e

1. Standard of Proof i

.. In litigation, parties must take into account the margin of
error in fact-finding that is always presenit,*® “Standard of proof "
functions to instruct the factfinder as to the degree of confi-
dénce society has decided the fact-finder should have in the cor-
rectiess of its conclusions for the particular adjudication*” In
proceedings to terminate parental rights, the Supreme Court has
held that before a state may sever the parent-child relationship,
the due process ¢lause of the Foxlrleénkh Amendment requires

40. 14 at'1209 : i

41. Michele K, Bennett, Comment, Native American Children: Canght In the
Web of the Indian Child Welfare Act,"16 Hamung L. Rev. 953,971 (1993): Kim
Forde-Mazrui, Note, Black Identity and Child Placement: “The Brst Intrrests of Black
and Biracial Children, 92 Micn. L. Rev. 925 (1994); Joseph Westermeyer, The
Apple Syndrome in. Mi A Complication of Raci fc Discontinuity, 10 ]
OrsRATIONAL PsvcHor, 134 (1979), g

42, Forde Mazrui, supra note 41, at 955 -

43 Bennett, supra note 41, at 971, B

44, Westermeyer, suprs note 41, at 137.38 ~ b

45.  See supra'note 33 and accompanying text. FE

46, In re Winship, 337 U.S. 858, 364 (1970) {quoting Speiser v. Randall
357 U.S. 513, 525.26 (1958))

.. 47 Santosky v Km)mer. 455 U.S. 745, 75455 (1982)
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B. Is the ICWA Being Used by and Aiding Tribes?

According to Robert . McCarthy, director of the Indian Law
Unit of Idaho Legal Aid Services, the ICWA is not having the
impact Congress desired.*? McCarthy reporied that'according to
the Bureau of Indian Affairs:

[Tlhe ICWA [has] not reduced the flow of Indian children

into foster or adoptive homes. In fact, while the number of

children of all races in substitute care decféased in the

19805, the number of Indian children in care increased by

25 percent Although 63 percent of all Indian child

foster-placements-are-in-homes-in which-at leastone par- -
ent is Indian, less than half of placements made under
state jurisdiction are in Indian homes ** :

L Although this may be true, one muél ask if these éatistics aré”
in part the result of the tribe’s failure to gét involved, The ICWA
provides that: ) e

An Indian tribe shall have jurisdiction exclusive as to any
State over child custody proceeding’ involving an-Indian
child who resides or is domiciled within the reservation of
such tribe, except where such jurisdiction s otherwise
vested in the State by existing Federal law. “Where an .-
Indian child is a ward of a tribal court, the Indian. tribe ~
shall retain exclusive jurisdiction, nowithstanding the resi-

dence or domicile of the child % ER

It also provides that in “any State court proceeding for the foster
care placement of, or termination of parentai rights t5, an Indian
¢hild . . . the Indian child's tribe [has] a right to intervene at any
point.”* Furthermore, the ICWA orders State courts to transfer
foster caré ‘placemerit and termination of parental rights cases
involving Indian children not domiciled or residing on-an Indian
réservation to tribal court absent one of the following situations:
(1Y “good ¢ause™ to the contrary; (2) objection by either parent;
or {3) “declination by the tribal court of such tribe "8 Thus,
tribes are provided ample means of getting involved in cases
involving Indian children. - Despite this fact, tribes often fail to
get involved ki

82 See McCarthy, supra note 33
83 Id a 864

84. 25 U.S.C. §1911(a) (1994).
85. Jd §1911(c)

86 Id §1911(b)
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The same lack of interest is exhibited in In re Maricopa
County Juvenile Action No. [S-8287.%% In Maricopa County, the trial
court notified the Pueblo Indian tribe that one of its children was
involved in a dependency case® The tribe did not get
involved ®® The court, however, continued to notify the tribe of
all proceedings that took place over the next two years.®® The
tribe remained uninvolved. Once the foster parents petitioned
to adopt the child, however, the tribe suddenly had an interestin
the child'®® The tribe disregarded the fact that the child had
bonded with the foster-adoptive family during the two years that
she had been with them, and petitioned the court to transfer
jurisdiction of the proceeding to the tribal court 101 If this child
‘was such a “valuable resource,” why did the tribe wait for over two
years before getting involved in her life? At least one commenta-
tor blames tardy and sporadic tribal participation’in state court
ICWA proceedings on tribes’ limited financial and’ technical
resources. )2 Others imply that a lack of comprehensive training

 for both state and tribal social workeTs is partially to blame.}**

Also, when tribes do get involved they do not always assert
the ICWA's clear placement preferences. For example, after tak-
ing the case all the way to the United States Supreme Court, the
tribal court involved in the Holyfield case allowed the non-Indian
mother to adopt the twins.}®* Similarly, the tribe responsible for
crossing several state lines to gain custody of the Keetso child!**
eventually awarded permanent custody to the non-Indian par-
ents 1% Although such decisions show the tribes’ ability to recog-
nize the importance of a child’s bonding to those who care for it,
these cases also reveal the tribes’ willingness to release their “val-
uable resources.”

96, 828 P.2d 1245 (Ariz. Ct App. 1991)

97. Id at 1246

98 Id (“[T)he Pueblo still was considering petitoning for tranafer to tribal
court ... " (emphasis 2dded))

99. Id

100. Jd at 1246-47

101 Jd 811250

102. Patrice Kunesh, Building Strong, Stable Indian Communities Through the
Indian Child Welfare Act, 27 CLEARINGHOUSE Rev.. 753, 757 (1993).

103 Joseph A. Myers et al, Adoption of Native American Children and the
Indian Child Welfare Act, 18 ST. Ct. ] 17, 25 (1994) .

104. Coyle, supra note 79, at 24,

105. See infra notes 140-47 and accompanying text

106. Todd ] Gilman. Baby Given to Couple by Navajo Court L.A. TmMES,
Sept. 1 1988, § 1,20 25 : .
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In a surprisingly high number of reported cases, although
the tribe was given notice, the tribe chose not to intervene.*” 1
as angress stated, “there is no resource that is more vital to the
continued existence and integrity of Indian tribes than their chil-
dren,"® why are such a high number of tribes not getting
involved? Although one could understand a tribe’s hesitadon to
get involved: in’ jurisdictions clearly ‘recognizing the’ existing
Indian family exception,®® a majorify of the cases where tribes
failed to get involved are from jurisdictions clearly rejecting the
existing Indian family exception
For example, in In r¢ Bird Head,® the tria) court notfied the
--Oglala.Sioux-Tribe's prosecutor that -one of its children was
involved in a neglected and dependent proceeding®’. On.the
date of the adjudicatory hearing, no one ap;}earcd on the tribe’s
behalf®? Despite this fact, the trial court found that the child
involved was an Indian child and continued the matter to allow
the child's tribe to request a transfer of jurisdiction. to.tribal
court ¥ Although someone from the tribe did file a petition for
a change 'of venue, a tribal representative did not show up to
argue the petition.at the hearing®* Throughout the trial level
proceedings and the appeals, the tribe failed to appeal the
court’s decision to retain jurisdiction,®
87. In 7 Starwalt, 546 N.E 2 App. Ct. 1989). atpeal denied, 550
N.E 2d 564 (TIl. 1990); Jn = D S., 5‘17‘?‘;4.(1-!"%‘\!?% ?751 (?ngc} 1@%1); In e BM.
532 N.W 2d 504, 505 (Iowa Ct. App. 1985); In ¢S M., 508 N.W.2d 732,733 n 1
(lowa Ct. App. 1993); In re L. NW., 457 N'W 2d 17, 18 .2 (Iowa C1. App. 19903
In 7 HD, 720 P.2d 1234, 1235 (Kan Ct'App 1986); Jn re Johanson 402
N.W.2d 13,16 n 1 (Mich, Ct. App. 1986); In 72 C.EH , 837 SW.2d 947, 951 (Mo
Ct. App '1992); In re M EM., 725 P.2d 212, 218_(Mont. 1986); 7z r# R.
N.W.2d 237, 939 (Neb. Ct. App. 1993); /n re Bird Head, 331 N.W.
(Neb. 1983); B.RT. v, Exec Director of the Soc. Serv. Bd., 381 N-W.
(N.D. 1986);.In re Child of Indian Heritage, 529 A,2d 1009 1013
Ct. App. Div. 1987), aff 'd, 548 A.2d 825 (N.J .1988); In # RN,
1335 (N.M. Ct. App. 1988); In 7 $.C., 833 P.2d 1249, 1251 (OW
Baby Boy D, 742 P 2d 1059.(Okla 1985), cart demied, 484 U.S/ 1072 (1
K.L.RF, 515 A.2d 33 (Pa Super. Ct. 1986), appea! dismissed 533 A 2
1987); In e Baade, 462 N'W.2d 485, 488 (S.D. 1920); /a e BRB. 381
288, 284 (S.D. 1986) P - B
88, 25 U.S.C-§ 1901(3) (1994) ;
89. . Sez infra notes 179-207 and accompanyir;g text
90.. 331 N,W.2d 785 (Neb. 1983) s
91 I at 787 ’
92 Id at 788 ’ :
88 H \ - =
54 M
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Finally, although tribal utilizati i
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Likewise, the United States has uaditionall?l upheld parents’
rights to control the future of their children, '#*

The philosophical basis for parental rights have been
described by one commentator as follows:

Discovery of the order natural to the family-and patu-
ral to “civil society depends on a prior discovery of the
nature of man and its essential properties. We are morally
free about many things with the social order; for example,
we are free about who we will marry, which society we shall
live in, and who will govern our societies, as well as a host
of other things But there are other matiers about which
we are not morally free,’and these havé to be determined
by an adequate study of the nature of each of the social
bodies: the domestic and political societies most notably.

Those who wish to impose an order based on the arbi-
trary decision of some minority, or even’some inajbrity,
threaten the peace and freedom of every member of civil
society Above all, under such a social order, a few might
temporarily. find human happiness, but most- members
would -discover what earlier civilizations found to their
great regret, namely, that to live counter to that order best
established by nature” alone involves enormous cost in
human terms

The enemies. of the domestic society demand con-
formity whereby each person becomes an individual citizen
existing solely for the sake of -the welfare of the political
group to which the family belongs. Although these ene-
mies see the domestic unit standing in their way, human
offspring need the family They ought to be reared in love
of the goods most fitting to their natures as persons since,
as such, they have a value of their own and not as mere
individuals disposable for the good of the social whole.

Of what dogs education of the young consist? It is
movement towards the acquisition of the intellectual and

TRADITIONAL LiBERTIES 13 29 (Stephen M Kranson & Robert ] D'Agostino
eds,1988). . . :

128, Thompson, supra note 18, at 5 (*Parents have 2 natural and
fundamental interest in the care, custody, and control of their children.
Derived from comimon law, the tare custody, and control of one's child is a
fundamental interest protected by . . . the United States and Oklzhoma
Constitutions ); Stan Watts, Note, Voluntary Adoptions Under the Indian Child
Welfare Act of 1978: Balancing the Interests of Children, Families, ‘and Tribes, 63 S.
Cav. L. Rev. 213, 247 (1989) (“Parents have the authority to Tmake many
important decisions affecting their children .. . .. {H)istorically this parental
power has been virtually unconstrained : :
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moral virtues so that the child may become all that he
ought to be and capable of all that he ought to do. The
parents alone are sufficient guardians of this for their own
child " Therefore, they alone have inalienable rights to
develop that child to the perfection of full humanity. *%4
Based upon these beliefs, the Constitutional Framers, without
explicitly mentioning parental rights, implicitly deemed parents
to have rights concerning their children’s upbringing when they
drafted the Constitution.'®® “Scholars all agree that “matters
touching on natural parent-child relationships.”.. are fundamen-
tal liberty and privacy interests protected by the Fourteenth
Amendment,”*?® This is evidenced by the fact that ¢ourts have
long recognized “a constitutionally protected parental right to
care and custody” of childrén under the Fourteenth Amend-
ment."?”  Courts have gone so far as'to state: “The right to
direct the upbringing of one's child ‘is one of the most basic of
all civil liberties,”"1%8 e
More”specifically, this country has consistently upheld par-
ents' rights to direct their children’s education and religion,
well as their right to' discipline their child.'*® The United States
Supreme Court has frequently ‘emphasized that parents’ rights
to control their children's futires have been. deémed “‘essen-
tial,” ‘basic civil rights 6f man’ and ‘[t]ights far more precious .
than property Tights ' *1%0 * A ;
In 1923, the Supreme Court first held that a parent has a
right to controlihis or her child’s education ' Two years later,
the Court reaffirmed this stance by stating that parents have a

124 ° Waters, supra note 122, at 87.38, . ° 3 .

195, Thomas J. Marzen,” Parental Rights and the Life Issuss, in PARENTAL
RicHTS: ‘THE "CONTEMPORARY ASSAULT ON TRADITIONAL LinERTIES Sipra note
122, at 44,51 ) S ! :

126. Marian L. Faupel, The “Baby Jessica Case’ and the Claimed Conflict
Between Children's and Parents’ Rights, 40 WawNE L, Rev. 285, 289 (1994). See also
GUNT.IER, stpra note 121, at 492; Marzen, supra note 125 at 54; Thompson
supra note 18, at 5. : : .

127, 'Marzen, supra note 125, at 54,

128, In # KLJ., 813 P.2d 276, 279 (Alaska 1991) (quoting Flores v
Flores, 598 P.2d 893, 895 (Alaska 1979))

129, Sez Meyer v. Nebraska, 262 U.S. 890 (1928) {upholding parents
right to educate their children); Wisconsin v. Yoder, 406 US, 205 (1972)
(upholding Amish parents’ right to educate their children according to their
religious beliefs); ResTATEMENT (SECOND) OF TorTs § 147 (1965) (“A:parent is
privileged to apply such reasonable force or to 'impose such reasonable
confinement upon his child as he reasonably believes
proper control, training, or education.”}. -

130, Stanley v. inois, 405 U.S. 645, 651 (1972) {(citations omitted).

181, See Meyer, 262 U.S. at 400. .
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liberty right “to direct the upbringing and education of children
under their control "1# In Pierce the Court balanced the right ?f
parents to educate and raise their children against the state’s
interest in a homogeneous population, and found }he. parents

rights were mare vital 135 The Court stated that a “child is not
the mere creature of the state; those who nurture him'and direct
his destiny have the right, coupled with the .hlgh..?s‘itx‘ to recog-
nize and prepare him for additicnal obligations " ‘Ihc Court
again reaffirmed parents’ right to control their Chlllld s future in
Wisconsin v. Yoder.'® In Yoder the Court found that [g]o be sure,
the power of the parent, . . . may be subject to limitation . . . if it

appears that parental decision will jeopardize the health or safety
of the child,”** but permitted Amish famllllcs to remove their
children from formal education after the eighth grade. Finally,
American parents are also given a liberty right to discipline their
children as they see fit.!¥’ . .
Parents maintain most of these rights even when they give
their child up for adoption. In Dickens v. Ernesto, the New York
Court of Appeals upheld a statute ‘which allowed parents to
express their preference that their child be raised in the religion

of their choice, even though they were giving'the child up for

" ; irth
adoption.*® The court found that a statute which granted birt
parfms the right to specify the religious affiliation of prospective

adoptive parents did not violate the United States or New York

Constitutions >

132 Pierce v. Soc'y of Sisters. 268 U.S, 510, 534-85 (1925)
183, Id S
134 Id at 535,

135 406 U.S. 205 (1972)

136 Id 4t 23334

ECON . Obviously, this
137 RESTATEMENT (SECOND) OF TORTS §147 (!965) b
discipline must be reasonable and must not harm the child” Whatis reasonable

is determined by each state's law.

188. Dickens v. Ernesto, 281 N.E2d 153 (NY.) (giving considerable

weight to the wishes of the natural parents), cert dismissed, 407 U S, 917 (1972)

139, [d. at 156-57. New York is not mc‘on‘y smef I);:n QQR:den t:;rlzlrx:::
wishes regarding the religi ation ‘of the 2dop nts.
;ana,r::‘t: }v;:}r'yland.g Massagchuscus. 2nd "Ohio have also considered the blll;}(;
parents’ wishes when making adoption decisions. - See (‘Ioc'per v Hmnghs. .
N.EZ2d 298 (Il 1957) (considering natural parc‘nu wishes rcgardmgA2;
religious upbringing of their child); Frantum v. Dep't of Pub, Welfare, 133 A 4
408 (Md.) (refusing to grant adoption where Qalhuhc birth mo.thcr gxp‘xi.‘esse
desire for child to be raised a Catholic and child was placed with 2 Lu e;«ar;
family). cert. denied, 355 U.S. 882 (1957); P:Jnr_llon (A _]amx:ock, 80 NE
(Mass. 1907) (considering natural parents’ wishes regardmg the r:hfg;g\és
upbringing of their child); Ja 7z Doc 167 N.E2d 396 (Ohio Juv. & )

(same)
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believes the baby is in the custody of a Navajo social
worker, but does not know exactly where 14

The Navajo tribe never permitted the: Pitts. to adopt the
Keetso baby, despite the natural mother's desire for them to do
50,45 Unfortunately, this scenario is not an isolated one 47 The
Keetso case is just one example of how Indian parents are not
allowed to exercise the saime rights as every other citizen of this
country. If Patricia Keetso was not an Indian, such action would
have never been permitted and the Pitts would have adopted her
baby, as she desired

For example, in Kasper v. Nordfelt, the Utah Court of Appeals
held that a mother's choice to place her child with an adoption
agency should not be disregarded simPIg’ bécause the paternal
grandparents want. to raise the child *** ‘In" Kasper, the ‘court
found that: Vi IR

Although the Wilson court opined that under somé circum-

stances family relationships might be of sich a nature that

[grandparents'] application to adopt shoiild be given con-

sideration, . . . we d6 not find stich & circumstance here,

where the only living parent of the child deliberately and

thoughtfully decided to place the child for adoption with

an agency, and not with the paternal graridparents. We

think the integrity of such a decision, involving a critically

importanit parental right, must be preserved, not only for

the stability and well-being of the child, but also for the

protection of the adoption process and its purposes,'*?
Other courts across the nation have made nilings consistent with
Kasper when faced with a similar situation 15°

145, Id . T
146, Navajo Baby is Home For Good in San Jose, S.F. Curon., Apr. 24, 1988,
at B3’ . o I .

147. The attorney for the Navajos claimed the Navajo Nation is involved
in seventy-five similar cases throughout the country. - Smith, supra note 140, at
Al . s :

148, Kasper v. Nordfelt, 815 P.2d 747, 749 (Utah Ct. App. 1991).

149 Jd a1 747,

150. Hayes v. Watkins, 205 S E.2d 556, 557 (Ga. Ct App. 1982) (holding
that grandparents do not have a right to intervene in adoption proceeding
where at least one natural parent is alive and has consented); /n re Benavidez,
367 N.E.2d 971, 974 (IIl. App. Ct. 1977) {finding that wishes of 'mother giving
consent to elative adoption should “legiti ly be taken into account™
because grandparents have no legal right to be preferred .over adoptive
parents): In re BBM, 514 NW2d. 425, 429 (lowa .1994) (allowing
“grandparents to intervene where parents have voluntarily placed their child
for an independent adoption .*. . would be to elevate the grandparents'
interests above the interests of the patents”); Christian Placement Serv. v.
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When Congress enacted the ICWA it not qnly gave Indian
tribes broader gowcr 1o control the removal of its chxldrc}n, but
also took away personal liberties of men and women who mvc“a
child with Indian blood. Thus, Congress effecl.wely created two
classes of parents: parents of children with Indian blood and all]
other parents. Under current law, a ‘parent’s Tights vary depend-
ing upon the class to which they belong.

2. Examples of How Parents of Indian Children Rights Vary
from Everyone Else’s Rights
a. - -Selection of Adoptive Parents

In today's media hyped world, all Americans are :«}wart‘: of
the fact that birth parents may choose the parents who will adopt
and raise their child. Depending on the circumstances, it is not
uncommon for the adoptive parents to pay for the bll’}"! mo"}ﬂhs
medical expenses and be present while she is giving }})\1:; -
Although the right to choose who will adopt and raise alfo is
not a right enunciated in the Constitution, it is one thata ) ‘:n;r
icans take for granted It is also, unfortunately, a right whic! dt L
ICWA took away from parents of children with Indian bloo

In 1987 Ms. Patricia Keetso, a Navajo woman, decided to
give up her child for adoption.’*® She answered an advcm_s:v:»
ment in an Arizona newspaper and met the prospective ado};,t}\c
couple, Mr. and M3, Richard Pitts:4} - After staying with the Pitts
for several mdnths, Keetso formed a close bond'\‘mh the adopuye
couple. ™2 Mrs. Pitts even coached Keetso during labor and was
preseint when the baby was delivered s [T

Some time after the child’s birth, Lr‘xt}a} authorities con-
tacted the ‘¢hild's grandmother who' was living on a reserva
tion: 1% According to a newspaper account: =

Reetso [the grandmother) said tha;’tribal“a‘mhonqcs hql(cij

frightened her | . . into helping thiem spint 8:month-o

Allyssa Kristian Keetso from her natural moth.cr. Patricia

Keetso, and from the baby's ‘would-be ‘adoptive parents,

Cheryl and Rick Pitts . . . Keetso and tribal authorities

took possession of the baby during a televised airport

drama . .. After they arrived in Afizona for a child cus-

tody hearing, the grandmother said that tribal authorities

took the child away from her on Friday. Keetso said she

140 Joan Smith, Jt Was a Setup, SF. CuroN., Apr. 17, 1988 at Al
141 M
142, M
143 M
144 Id
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In the Keetso case, Kathy Youngbear, a representative of the
American Indian Center, argued that.the Navajo tribe had the
right to the return of the child: S

While Anglo culture holds parental rights $acred, Indians
also value the rights of the extended family and the tribe.
The Indian Child Welfare Act allows the tribe to intervene
in adoption cases even against a mother's wishes. . .. The
reporting has been through the eyes of a white couple
whose poor baby is being taken away from them. In actual-
ity it should be from an Indian-wofnan’s point of view: this
baby's rights as a Navajo baby, a Navajo tribal member and
a Navajo woman These .Indian kids are our future
leaders: ! :

What Youngbear, and many supporters of the ICWA fail to recog-
nize is that by common law, all Americans, regardless of their
cultural background, have certain parental rights:'*? rights which
the ICWA has effectively taken away from parents of Indian chil-
dren.!*® Although Youngbear correctly argued that the Keetso
case should have been viewed from an Iridian woman's point of
view, she missed the point. Both Youngbear and the Navajo tribe
completély disregarded Keetso's wishes. Keetso was not forced to
put her baby up for adoption and she did not make a'rash dedi-
sion to do so.. Keetso made a thoughtful and deliberate choicé to
place her child with a non-Indian family. Under the ICWA, how-
ever, her wishes meant nothing. Therefore, the Nasajo tribe did
not have to consider, let atone hornor, her decision to reniove the
child.from the Indian culture, e .

:. . American law states that a parent has the right to determine
what is best for their child, and the community does not have a
right to question that decision if the child is not directly harmed
by it.!%¢ The Supreme Court has found that legistation dealing
with Indians does not violate equal protection principles 50 "long
as the special treatment can be tied rationally to the fulfillment

Gordon. 697 P.2d 148, 155 (N.M. Ct. App. 1985) (holding that grandmother
may not intervene where only living parent had consented to adoption through
an agency); In re Peter 1., 453 N.E 2d 480. 482 (NY. 1983) (finding that

izing right of ‘grandmoth 1o adopt grandchild where mother
voluntarily surrendered the child 10 an agency for adoption would utidermine
the mother's decision) R AR

151 Smith, supra note 140 at Al.

152 See supra notes 121-39 and accompanying text. -

153, “Tribal jurisdiction under [the ICWA] was not meant to be defeated
by the actions of individual members of the tribe . ... ." Mississippi Band of
Choctaw Indians v, Holyfield, 490 U.S. 30, 49 (1989). X -

154, Stz gmerally stpra notes 121-39 and accompanying text.
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of Congress' unique obligation toward the Indians "% Congress
enacted the ICWA "to protect the best interests of Indian’ chil-
dren and to promote the stability and sécurity of Indian tribes
and families "'** At least one court has acknowledged that the
ICWA “is an intrusion on [a] mother’s ability to determine what
is in the best interests of her child "**7 Because this intrusion can
not be rationally tied to protecting the best interests of the child
nor preserving the Indian family, the ICWA is unconstitutional

b, Anonymity

Alihough adoption is more prevalent and accepted today
than it was in the past, giving a child up for adoption remains a
rather taboo topic in the American society. This fact is recog-
nized by permitting birth mothers and fathers to remain anony-
mous until the child turns eighteen Furthermore, an ever-
increasing number of teenage girls are faced with unplanned
pregnancies. In such a situation, courts have recognized that not
all teens can turn to their families.!®® When Congress enacted
the ICWA it chose to disregard this fact. Under the ICWA, par-
ents of children with Indian blood can be forced to tell their

families of the birth to ensure compliance with the ICWA's place-

ment preferences. An example of this is In 1z Baby Girl Doe'*®
In Baby Girl Doe, the Montana Supreme Court held ‘that a
tribe’s right to enforce statutory preferences for adoptive place-
ment of an Indian child prevailed ‘over the mother's statutorily
recognized interest in anonymity.'*® In Baby Girl Doe, the baby
girl's mother expressed her intention. to relinquish her parental
rights shortly after the birth.'s! "After the statutorily required
period of time, the mother filed an affidavit waiving all parental
rights and consenting to an adoption without fiirthér notice, 1%?
In her affidavit, the mother indicated that she had been advised
of the ICWA, "but for privacy reasons wished 6 remain anony-
mous and requested that the court not contact her family or

155, Morton v. Mancari, 417 US. 535 555 (1974} °

156, 25 U.S.C. § 1302 (1994)

157. M re Child of Indian iiﬂilzgc. 543 A 2d 925, 930:(N J. 1988).

158, Ser, eg, Bellowi v . Baird,, 443 US.'622 [ (1979) (holding
unconstinitional a Massachusetts statute that fequired either parental or court
consent before 2 minor may have an abortion). : N

159, 865 P.2d 1090 (Mont. 1998) :

160, 7d a2t 1095. - ! =

161. 4. a1 1090. The mother did not have a specific family picked to
adopt her daughter, but clearly expressed her intent to give her daughter to the
Department of Family Scrvices for adoptive placement. Jd

162 Jd at 1091, .
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parents’ request for anonymity would be honored—Indian par-
ents’ request should also be
The ICWA permits tribes and courts to blatantly disregard a
natural parent’s deliberate and thoughtful decision to have their
child adopted by a specific family of their choice. Even more
frightening is the fact that under the ICWA courts and tribes can
disregard a parent’s conscious decision not to have their child
raised in the same social setting to which they belong.: Economi-
cally poor parents would likely be applauded if they placed their
child for adoption with a financially stable, educated family in
“hopes of giving the ehild what they colild not.- The ICWA does
not allow parents of children with Indian blood t6'do the same
Parents of childfen with Indian blood can not decide that they
do not want their child to grow up on a reservation and piace
their child for adoption off of a reservation without_the tribe’s
consent.!”* Courts have found that parents have certain constitu-
tional rights regarding the upbringing of their children. :One of
these rights is the right to anonymously place the child for adop-
tion with the family of their choice,'”® Because the ICWA effec-
tively eliminates those rights for a specific class, parents of
children with Indian blood, without ariy rational tie to Congress’
obligation to the Indians, the ICWA is unconstitutional ' Further-
more, and more importantly, the ICWA is violating the rights of
the innocent children involved : -

B. Neglected and Abused Indian Children ..

The race classification created by the ICWA is harming
Indian children in two ways  First, as previously discussed in Part
HLA 1. of this Article. most states use “clear and conviricing evis
dence” as their standard of proof in termination of ‘parental
rights cases. The ICWA, however, uses the “beyond a reasonable
doubt” standard of proof in termination of parental rights cases
This elevated standard of proof is potentially causing Indian chil-
dren ta endure more neglect and abuse for the sake of their
tribe's future : T RN .

Furthermore, once this heightened standard of proof has
been satisfied, Indian children may be forced to remain in an
abusive setting longer than children of other racial backgrounds
becausc of concern regarding the mixing of children with par-
ents — be they foster or adoptive — of a differént racé. ‘As previ-
ously discussed in Part Il A of this Article, experts disagree on

174 Mississippi Band of Choctaw Indians v. Holyfield, 490 US. 80, 52
{1989). ) L Lohm }
175 Kasper v. Nordfelt. 815 P.2d 747, 747 (Utah Ct App. 1991)..
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Tribe concerning placement™®® The district C‘?‘,’é‘ﬁc:;;lgszn
that the mother’s relinquishment was knonEIY and ! ces should
and that the temporary order for protective s.ewfon 161, The
remain in effect until the child was placed for ad""p"h.ki cligible
court also notified the Chippewa Cree Trilfﬁéhlag achl
for enrollment had been placed for adopti© P

The Tribe moved to intervene and l'&?‘l‘“:'“e.‘li 1‘2505:::‘;2
regarding the identity of the mother and her famlly - /0 -
the Tribe’s request conflicted with the mother's req oring both
nymity, the court ordered 2 hearing.'67 After copao ers right
parties! arguments the court concluded that the Ennfor cing the
to anonymity outweighed éhé Tribe's interest in €0 .
statutory preferences for adoption s : e

The Tribe appealed this order % The _M?";a"“uf;gsrfsmof
Court, relying on Holyfield, stated that the princip e.tp of Indian
the ICWA were to “promote the stability'and securl th crefore,
tribes by preventing further loss of their children. the mother's
the court found that giving “primary importance “})“ to meaning-
request for anonymity would defeat the Tribe's "% he'clear pref:
ful intervention and possibly defeat application (;)1 t bild] ith a
erence provided by St;uét? f'orl pl?;:lcménl of fthe c
member of her extended family. """ Vo its 2

This case is yet another example of how th;lc‘\::ip::::t -
tribe to completely disregard the parents’ Wis feila‘arcn!.{werc
tional rights.!? Americans would be outraged if 2 t'gn Unplar-
forced to give up their right to privdcy in this sm;‘a'; Country that
ned pregnancies remain such a taboo’ topic 1n this . abortion
in most states. even minors are permitted t0 h"‘f“c} : IGWA, the
without their parents knowing.'”® Yet, bccausedot l}:wi‘dhnr fim:
mother in Baby Girl Doz could have been force Hot 5)‘18 had given
ily find out not only that she was pregnant but ;] ® ther American
birth and given the child up for adoption All©

. ;

e

— same M,

163. Jd The mother also appearcd in court and “f"“‘ the

164 . Id !

165 Id

166. I

167. Id at 1092

168 M i

169 Id . . P

170 Id at 1095, i
H

. soman s right
172, Seé generally Rot v. Wade, 410 U S, 113, 153 .(19;;’3 'fA“,;;’d, e
to privacy was cléarly set forth by Justice Blackmun In com‘ nes @ woman's
stated . that the right of privacy is “broad enough (o ¢pcomP; -
decision whether or not to terminate her pregnancy. 1‘179)
173." See génivally Bellow v, Baird, 443 U.S. 622,19
1
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continued creating their own definitions for several of the terms
contained in thé ICWA. This is significant for two reasons  First,
it indicates that the ICWA is not being applied consistently Sec-
ond, it signifies- that the language of the ICWA ‘is anything but
clear, and the inconsistent application will continue unul the
United States Supreme Court rules on emerging definitions, or
Congress amends the ICWA with more explicit definitions.”

A 2l'he Existing Fa;nily Exception

In 1982, the Supreme Court of Kansas created what is com-
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The Supreme Court of Kansas affirmed the trial court's con-
clusion that the ICWA did not apply to this case.’®® In making its
decision, ‘the Kansas Supreme Court considered the legislative
history and-the language of the ICWA."! The ¢ourt found that
Congress intended to maintain existing family relationships and
concluded that Congress did not intend to “dictate that an illegit-
imate infant who has never been a member of an Indian home or
culture, and probably never would be, should be removed from
its primary cultural heritage and placed in an Indian environ-
ment over the express objections: of its non-Indian mother.”'®?
The court found that the underlying thread which runs through-
out-the ICWA is the concern with the removal of Indian children

monly known as the existing Indian family excéption.’” Baby
Boy L. was the illegitimate son of a non-Indian mother, and a
fivecighths Kiowa Indian father, Carion Perciado.®® ‘On the
day of Baby Boy L.’s birth, his mother executed a consent to
adoption which was limited to the adoptive parents named
therein ' On the same day, the adoptive parents filed a peti-
tion for adoption.'®® The court granted the adoptive parents
temporary custody of Baby Boy L. and served notice of the adop-
tion proceeding on Perciado at the Kansas-State’ Industrial
Reformatory '8 Perciado . answered the .adoption petition
requesting that he be found a fit parent, that his parental rights
not be severed, and that he be given permanent custody of his
son 184 : ; Caewt

At trial, the court found.that because. Perciado was an
enrolled mémber of the Kiowa Tribe; the JCWA might apply.}®®
Therefore, the court continued the trial to allow notice to be
provided to the Kiowa Tribe !*® The Kiowa Tribe responded by
filing petitions to intervene, to change temporary custody, and to
transfer jurisdiction.'®” The Kiowa Tribe also enrolied Baby Boy
L. as a member of the tribe against.the express wishes of his
mother,'®® After finding that the ICWA, did not apply, and that
Perciado was an unfit parent, the trial court granted the adop-
tion of Baby Boy L. to the.adoptive parents.}®?;

179, I re Baby Boy L. 643 P.2d 168-(Kan. 1982), aff d sub nom Kiowa
Tribe v. Lewis. 777 F 2d 587 (10th:Cir. 1985Y;. ¢ent. denied, 479 U.S. 872 (1986)
180.: /d at 172 PRSI TEEN e
I

182, M.~

Id
184, Jd ar 173
185 I ;
186, - Id

187 1

i
189 Id at 173-74
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:qn !l?dfdy' In fact, after Holyfield, some states changed their
rior holdings to recognize the existi i i ich i
prio prcvioufly rc_jecte% ize existing family exception which it

For example, prior to Holyfield the Washin
Appeals rejected the existing fargxfily é)('cepl.ion“"“‘gltr(:nl !)(S:)Zu;:o:f
ever, the Washington Supreme Court refused to apply the iCWA
abscnt an existing Indian family. "™ In Crews, 2 mother who had
Indian bloodlines, but was not a member of a tribe, voluntarily
gave her child up for adoption *® After the adoption was final
the mother sought to become a member of the Choctaw Nation
for lpc express purpose of invoking the ICWA to secure her
fhlld' s return. ' The Washington Suprenme Court found that an
Indian family” did not exist at the time the mother surrendered
the chlk:i for adoption because she was not'a member of a recog-
nized .tnbe at that time . Therefore, the concurrence noted
the cl'p]d was not an *Indian child” under the Act at the time oe
adoption.”®  Although the Washington Supreme Court stated
that its holding in Crews is limited to “thé narrow circumstances
presented by the facts of this case,” the fact femains that the
court is willing to use the exception in certain situations, 204
Washington is just one of the states that has refused to apply the
ICWA absent an existing Indian family. As it currenty stands
Allabama, Ca.liforr;’ia, Kansas, Louisiana, Missouri, and Ok)ahoma.
aso recognize the existing Indian family. exception ‘to
:\C\:’:""’ 1'}:;5, the ‘}Sjuprcmc Court’s deci);ion ianolyﬁeid g:g
ot decrease the number of states applyi isti i
family exception to the ICWA. PPYing the existing Indian
Until the Supreme Court or Congress decides whether the
ICWA was meant to apply to children who are not a part of an
existing Indian family, states will continue to apply the ICWA dis-
cordantly. Unfonunatcly. it does not appear that-either the

197 Both California and Washington rej st i
)’ jected the - existing family
exception before Holyfield, but ¢ i it See ds -
e oo lyfi urrently accept it See infra notes 198-205 and
{gg ;n 72SBR, 719 P.2d a1 154,
. In re Crews. 825 P 2d 305, 307 (W
29 I (Wash 1992).
201 Jd
202 14 at 310,
203 Jd: 2t $12.13 (Andersen, J . concurring).
204 1d ar 311
205. SeeSA.v. EJP. 571 So. 2d 1187 (Ala. Civ. App. 1990); 1> i
3 . . Civ. . t In re Li
C., 280 Cal. Rptr. 194 (Cal. Ct. App. 1991); Jn re Baby Bgyp L, 643) PQ:IS;T;!{
ga;dlfgg) (:l:aqbgrg]v‘ Dauzat, 576 So. 2d 1018 (La Ct App‘). cert denied, 578
. 3 )i Jnre S.AM. 703 SW2d 603 (Mo.” H
5.C., 833 P.2d 1249 1254.55 (Okla 1992). { E O App. 19881 fu e

- decree of términation js entered, the p

App. 1981), cart. denied, 455 U.S, 1007 (1982); In re K|

from an existing family unit and the resultant breakup of the
Indian family '3 Since the Kansas Supreme Gourt’s holding in
Baby Boy L., other states have considered its reasoning with vary-
ing degrees of support.

" Prior to the Supreme Court's decision ir: Holyfield, nine state
appellate courts considéred using the reasoning set forth by the
Kansas Supreme Court in Baby Boy L'®* Of the nine, four
adopted the existing family exception and five ‘rejected it'®
Although Holyfield purportedly implicitly overruled the existing
Indian family exception,'®® states continue to apply the excep-

190. Id at 174 .. R L .
191, Jd. at 175 (citing 25 U.S.C. §§ 1901(4), 1911 (=}, 1912(d)-(H 1914
1916(b), 1920, 1922 (1978)) :
To1e2 :

198. - 1d. : oR ’

194 The jurisdictions rejecting the ©of Baby Boy L..'do 5o mainly
because of their belief that the plain meaning of the statute does not require
the exception. See In re N.S,, 474 N.W.2d 96, 101 n:6 (S.D. 1991} (Sabers, J..
concurring) {"There is simply no statutory requirement for [a child]) to have
been bomn into' an Indian home or an Indian community in order to come
within the provisions of {the] ICWA, hawever much one might believe 25
U.S C. § 1903(4) should have been written that way, -No amount of probing into
what Congress ‘intended’ can alter what Congress said, in plain Epglish. . ™).
Others have found that a mother and child constitute an “Indian family.” Jnre
D.S., 577 N E.2d 572, 574 (Ind 1991). : .

195, “Indianaj ‘Missouri, Oklahoma, ‘#nd’ South Dakota adopted the
existing family exception. See Jn re T.R M., 525 N.E2d 298 (Ind 1988), cert
denied, 490 U.S, 1069 (1889); In e SAM., 703 8.W.2d 603 (Mo Ct. App. 1966):
In.re Baby Boy D, 742 P.2d 1059, 1064 [Okla, 1985), cert denied, 434 U.S. 1072
(1988); Claymore v. Serr, 405 N'W.2d 650 (S.D. 1987). 'Arizona, California.
New Jersey, Utah, and Washington rejected the existing family exception. See Ja

re Coconino County Juvenile Action No. J-10175, 736 P.2d 829.{Ariz Ct App.
1987); J» 7 Junious M., 193 Cal. Rptr.-40 (Cal. Ct. App..1983); /n % Child of
Indian Heritage, 543 A 2d 925 (N.]. 1988); In rz Halloway, 732 P 2d 962 (Ltak
1986); In = SB.R, 719 P 2d 154 (Wash. Ct. App.‘1986), ~ . P

196, Hager, sugra note 178, at 882

1996) INDIAN CHILD WELFARE ACT OF 1978 573
7

however, declinied to grant certiorarj 297

d Ti
or lack thereof, will continue to vary, depeng'ij:
Interpreting Holyfeeld’s application to the ICWE‘

a person’s rights,
on which state js

: >
B Determining when the Rj he
) g wi to Revok
1o Termination of Paregntal Righ‘;g a‘;;, ﬂgg;‘gf onsent
nds -

The ICWA provides:

Ln hany voluntary proceeding for terminatjon of parental
ghts to, for adoptive placement of, an Indian child, the
;:;s;;te of ghe !par;m may be withdrawn for any rcast;n 2t
prior to the entry of a final decre inatic
] e of terminati
or adoption, ‘as the case may be, and the child shall be
returned to the parent 208 " hall be
Thig section of the ICWA has been inte;
tinct ways. Some courts find that termin
ceedings are two distinct pr‘oceedings;

Tpreted in two very dis-
ation and adoption pro-
therefore ‘when a final

revoke their consent before the adopti
Other jurisdictions, howev it
child ‘may revoke ‘their co;:,err:te :?];nl;l at;n}::mr:;t:s; o 2n Indian
adoption decree, whether or not a final de £ of tormto inal
LA t ¢ree of termination
The majority of the jurisdictions a
held that a parent's right to withdra
expires when the final order term

ddre.ssing this issue have
2w their voluntary consent
inating. parental rights is

206. Swenson v, Oglala $i i
1993; (No. 93-18) (petition for cent 115-1:3;.' £ USLW S119 (U5 June 14
07, Swenson v. Oglala Sioux Tribe, 114
V148 Gl
208. 25 US.C. § 1913(c) (1994), G 1S s
209. In 1] RS., 630 P.9d 10 (Alaska 1
. . B 984); iogi 72N
(Mich. Ct App. 1991), . denied, 50 us":é%i‘i?é’é’z’)".’h*’“
irector of Soc. Servs. Bd., 391 N-W.2d 594, 509 (N D, 19807 =
P.2d 305, 811 (Wash. 1999), i - 1986
210. InrePima County Juvenite Action No. §-903, 635 P.2d 187 (Aris, C;
- 1

Super. Ct. 1986), appeal dismissed, 535 A2 708 (pg IQLE%F' 515 A.2d 33 (P2

981

L8T
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entered.?!? In Kiogima, the mother of three Indian children con-
tacted DSS and told them that she wanted to release her children
for adoption.?'2 Four days later, at 2 hearing held to execute 2
release of her parental rights, the mother appéared with her
attorney and signed the release *'* A final order términating the
mother's parental rights was entered the sire day.?'* Before the
order was entered, however, the court informed the mother that
“she had a right to request a rehearing within [twenty] days or to

appeal within [twenty-one] days afteranorderwas-enteredtermb oo
nating her parental rights."?'® Qver six months later, the
mother petitioned the court, to set aside the order of termina-
tion, arguing that prsuant to the ICWA she had an unq;gli&i_gd
e

right to revoke her release at any time prior to adoption.

Michigan Court of Appeals adopted the reasoning -of the :
supreme courts of Alaska and Nebraska -and ‘held “that the

mother’s right to withdraw her consent expired twenty-one days
after the final order terminating her rights was entered #'7 .The .
court quoted with approval, the Alaska Supreme Court's explana:
tion that section 1913(c) applies to two types of consent: “a con-
sent to termination of parental rights or a consent to adoptive

placement,"2'® The court went on to say that:

A consent to termination may be withdrawn at any time
before a final decree of termination is entered; a. consent
o adoption at anytime before a final decree of adoption
If Congress had. intended consents to termination to be
revocable at any time before entry of a final decree of
adoption, the words “as the case may he” would not appear
in the statute 2% : :

A minority of jurisdictions disagree with the Alaska Supreme
Court's line of reasoning.??® For example, in /n re KL.RE, the

911. Five states have addressed this issue: Alaska, Arizona, Michigér{.f

North Dakota and Pennsylvania. Of the five, three Tave held that a parent’s
right to withdraw their voluniary consent expires when the final ‘order
terminating parental rights is entered [n eJ.RS . 690 P.2d at 10; Jrere Kiogima,

472 NW 24 2t 13; B.R T, 391 N.W.2d at 599 -
212 In e Kingima, 472 N'W2d at 13
Jd .

213
214, I
215 Id at 14

216, 7d at 13.14 :
217, M at1516 .

218 Jd 1 15 (quoting /n re JR S, 600 P.2d 10, 13 (Alaska 1984)).
219  Inre RS, 690 P.2d at 14

990. In re Pima County Juvenile Action No. 5-903, 635 P.2d 187 (Ariz Ct.
App. 1981), cort. denied, 455 U S 1007 {1982); In w KL.RF, 515 A 24 33 (Pa.

Super Ct 10RG). appral dismisied 533 A2 708 (Pa. 1987)
L
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The ICWA, however, contains no definition of membership in an
Indian tribe

Under the ICWA each Indian tribe has sole authority to
determine jts .membership criteria, and. to decide who meets
those criterta®*®. Formal membership requirements differ from
tribe to tribe, as.does.each tribe's method of keeping track of its
own membership®*? For example, the Yankton Sioux Tribe
requires applicants be one-fourth Indian and of that one-fourth,
one must be one-eighth Yankton Sioux ?*® Furthermore, the
remaining one-eighth must be Indian blood of a federally recog-
nized tribe.?*® Thus, when a woman whose father was a full-
blooded Ponca Indian and whose mother was one-half Yankton
Sioux and one-half Caucasian, attempted'w enroll het ¢hildren
(whose father was Caucasian), the Yankton Sioux rejected the
application because the Ponca tribe. had been dissolved and
therefore her children did not meet the tribe's blood -
requirements®* " * : I

" Iribes may also have various methods of keeping track of

their members. There is 6 one method of proving tribal mem-
bership, Thus, courts are permitted to make this determination
as they see fit The Guidelines, however, state that o

[elnrollment is not always required in order to be'a ' mem-

ber of a tribe. Some tribes do not have written rolls

Others have rolls that list only persons that weré members

as of a certain date. Enrollment is the corhmion evidentiary

means of establishing Indian status, but is not the only ,

means nor is it necessarily determinative. 2! S
Despite the Guidelines, some jurisdictions implicitly require
enrollment,?*? while others.do not.?3® Some courts accept testi-
mony of a representative of the tribal government as probative

226. Santa Clara Pueblo v, Marlinez, 436 U.S. 49, 72 n.32 (1978); In.re
BW., 454 N.W.2d 437, 446 (Minn. Ct:App. 1990} (*(I]t is essential to the
purposes of the ICWA 1o allow appropriate tribal authorities to determine these
matters according to tribal law, customs and mores best known to them ™)

227, Mariinez 436 U.S. at 72 n.82, :

298 Inre] LM, 451 NW.2d 377 384 (Neb. 1990)

229. Id at 385

230. Id at 384-85. v

231  Guidelines, supra note 52, at 67.586. )

. In e Baby Boy W, 831 P.2d 643, 647 (O, 1992); In re Quinn, 881
P.2d 795, 801 (Or. 1994) (finding that-the child was not ‘an Indian®child
because- neither father nor child was an enrolled member of an Indian tribe
when the mother consented to.the child's adoption); In re Hunter, 888 P.2d
124, 125-26 (Or. Ct App. 1995) (same); In zB.R.B., 381 N,W 2d 283, 284 (S.D.
1986) (refusing to accept mother's claim that she was mber of the
Cheyenne River Sioux Trihe} SRS :
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court found that because Pennsylvania law “establishes that con-
sent to adoption may be withdrawn at any time before the entry
of the final decree of adoption,”! the mother could withdraw
her consent even though her parental rights had already been
terminatéd The Pennsylvania court approvingly quoted the Ati-
zona Court of Appeals’ statement that “[wlhen an Indian child
within the purview’of the Act is involved, adoption agencics and
prospective adoptive parents must be held to assume the risk that
a parent such as appellant might change her mind before the
adopHon is finalized ?#22 " v -

The two interpretations of secon 1913(c) are creating
unnecessary stress for all parties involved in an adoption pro-
ceeding regarding an Indian child . The prospective adoptive
parénts are forced to wait in nervous anticipaton, praying that
the natural parent who consented to termination of their paren-
tal rights will not revoke their consent before a final adoption
decree is ordered. At the same time, in a different state, a natu-
ral parent may be heartbroken upon discovering that when they
consented to termination of their parental rights they effectively
consented to the adoption—despite’ the ICWA's promise of the
right to withdraw their consent “for any reason’ prior to th
entry of a firial decree of adoption. Until the Suprcme Court
rules on the propriety of the two distinet interpretations of scc-
tion 1913(c); adoptive parents, natural pagents, and the-children
involved will continue to suffer from the variance Such a result
is unwarranted )

C - Determining who is an Indian

Before the terms of the ICWA will bé applicd, the child
whose placement js at.issue must be an “Indian child” The
ICWA does not apply merely because the children aic
“Indian"®® The ICWA applies only when there is evidence
establishing |Ithat the child is an “Indian child" as defined in the

act? An “Indian child” is defined:ds "any unmarricd person
who is undet age eighteen and is either (a) a member of an
Indian tribe or (b) is eligible for membership in an Indian tribe

g

and is the biological child of 2 member of an Indian tribe

221 515'A.2d i 87, N ] s
299, Id ‘at 38 (quoting Jn rz Pima County Juvenile Action No 5903 6!
Pod at 192) D

998 I ve Stiarwalty 546 NE 2d 44, 47 (W App. CL. 1988} affral denicd

550 N.E.2d 44 (Til. 1990) )
224, Jd at 48, . -
225. 25 USC. §1903(4) (1994)
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evidence of membership.?* Others reject affidavits stating that a
person is 2 member of the tribe 2** :For example, some courts
require an unwed Indian father to acknowledge and establish
paternity before declaring the child an Indian child In In re Mar-
icopa County Juvenile Action No. A-25525%° the Caucasian mother
was uncertain of the paternity of her child, but told the adoption
agency that it might be the child of an Indian *” Edmund Jack-
son, an Indian tribe member, was contacted and told that he
could be the baby's father®® Jackson went to see the baby but
did not acknowledge paternity ®* The adoption agency later
filed a petition to terminate Jackson's parental rights alleging
Jackson had abandoned the child®*? The petition was
granted 24! ’ '

Over a year later, Jackson's tribe moved to intervene in the
adoption. proceeding *** The tribe alleged that the court had
failed to comply with the IGWA placement preferences, claiming
that the child was an Indian child ®* Six days later Jackson
acknowledged his paternity of the child 2** The trial court found
that the tribe’s, as well as the father’s, interest carmie too late, and
concluded that good cause to deviate from the ICWA placement
preferences existed because the child had been with the adoptive
mother for almost thiee years,?*> * .

On appeal, the Arizona Court of Appeals first questioned
whether the baby was an Indian child ‘¢ The court found that
the trial court should not have applied the ICWA unless evidence
established that the child was indeed an Indian child ** The
court held that because the ICWA’s definition of “parent’ does

_?35. In re Baby Boy Doe, 849 P.2d 925, 930 (Idaho) (“There is no
rc'quu:cmen[ that a tribe must make a conclusive determination of 2 child’s
eligibility for membership in the tribe as proof that the child is an Indian
2;1;]:3')'), cert denied sub nom Swenson v Oglala Sioux Tribe, 114 8. Ct 173

234  Inre]LM., 451 N.W.2d at 387; In rz Angus, 655 P.2d 208 212 (Or
Cu App. 1982), cert. denied, 464 U.S. 830 (1983)

235 In re Quinn, 881 P.2d at 801

936, 667 P.2d 228 (Ariz. Ct App. 1988)

237 Id at 230.

238, Id

239 14

240, - Id

241 I

242 Id

243 Id

244 Id ai 231

245 Id
246, 1d at 232 G L S
247, : Id at 232-33. s e )

5

681

331
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Nonetheless, on appeal, the court found that the children were

indeed Indian children to whom the ICWA applied even though
olled member of the tribe when the

not include unwed fathers who fail o acknowledge and establish
paternity, the trial court should not have applied the ICWA %

This same line of reasoning has been used in other states as their mother was not an enr
well 249 For example, in [n re Baky Boy D, 2 seventeen-year-old : trce was heard ™ In contrast in Im ¢ Johamson™ when the
nonndian female was pregnant with a nineteensyearold Indian . mother enrolled herself and her son in the Cherokee nation
male’s child 0 The male knew that the female was pregnant ' after the order terminating her parental rights was entered, the
with his child s did not ke A o assist the mother In A e1q that the fact that the child had “Indian herltage? "dur-
an i e mother told the father that she intende to give N : ; o . :
ﬂ.!Z, baty)y up for,adgpg,ign.,@gme_ father did not object.’” ’?wo 1‘1}115 tlllévé)‘;oceedxngs did not qUahfy him as an Indian child under
mo‘nq\s after ‘the child was born, howev'é"r‘,“t}ﬁ‘“fﬁther“ﬁled -suit e Once again, application of the ICWA relies not on ohjective
;g:;xggq his rights should not have been terminated under the factors, but on each state’s subjective interpretation of it Decid-
. . ing who is an Indian, a decision which should be simple, varies
The court found that although the father was a registered depending only on the jurisdiction d eciding the case Such.a
However, until Congress, O

Indian, the child was not an Indian child because the father had sesult is clearly unconstitutional
ourt, produces some guidelines as to what is or is

not acknowledged or attempted to establish patcmi.ty"“ Thus, the Supreme C
:,: e‘::izx? r;:s?nci"(x)u}'ilahaonlga, E:‘{z:sg a&:ﬂdfﬂz; In:éizot:;%d clz not necessary to establish eligibility for tribal membership, due
patemig’ 258 g process rights will continue 0 be violated

On the other hand, some jur’lsdicﬁons have found that D. Determining when “Good Cause” to Deviate from the
regardless of any acknowledgement of paternity, if 2 child has ICWA Exists

Indian blood, it is an Indian hild under the ICWA>® In In 7¢ ; X

N.S., the father never acknowledged paternity in any way, but The ICWA provides that:

because the mother told the court that the baby's father was one- In any state court proceeding for the foster care placement

fourth Indian, the court found that N.S. was an Indian chitd **7 of, or termination of parental rights to, an Indian child not
Courts are also inconsistent in decisions regarding when a domiciled or residing within the reservation of the Indian

parent must enroll in an Indian tribe to invoke the ICWA Inln child’s tribe, the court, i the absence df good cause 1o the con-

e H D.2%® the mother did not apply for tribal membership until t7:7y, g:all trants_’ger such proceeding to the jurisdiction of

the tribe

a court date for termination of her parental rights had been set.

Although the tribe did enroll her as a member, this enroliment It also provides that:
ental rights.** In any [foster care, preadoptive placement, or] adoptive

occurred after the court had terminated her par
iacement of an Indian child under State law, & preference

_,.____-______,___._.———J__._________—_.__
248 1d . ) shall be given, in the absence of good cause fo the contrary, 10 2
c 24‘3{-‘ i—f\- "HEJ‘P" 57 égSO 22; (1)5271(1)59('3‘3 (é\la Ci‘(f:- AKP- 1390)1;91;7;2 lacement with (1) a member of the child's extended fam-
hild of Indian Heritage, 529 A.2d 1009, J. Super. Ct. App. iv. B . N 430, Her of
o7/, 543 A.94 92 (. 1988): In e Baby Boy D 748 P.ad 1059, 1064 (OKla 'b"jj (2)1 °5.h“ g&?beréff the Indian child's iribe; o ()
1685). cert demied, 484 U S. 1072 (1988) other Indian families . .
250 In re Baby Boy D. 742 P,2d at 1061 : The ICWA does not define the term “good cause.” There-
251 Jd . - fore, courts are permiued to look to other sources for guidance
g‘gg ﬁ h in making the “good cause” determination... What constitutes
954 Jd at 1064, . “good éauge“ is unique to the individual facts of each case Not
955, Id; In re Maricopa County Juvenile Action No A-25525, 667 P.2d — e —
908, 23233 (Ariz. Ct. App- 1983). . 960.- 1d. at 1241. X .
956, Sen reNS. 474 N.W2d 96,9899 (SD. 1981) 9261, 402 N.w.2d 18, 16 (Mich. Gt App 1986).
262 25US.C.§ 1911(b) (1994) (emphasis added).
(b) enumerates four

963 Id. § 1915(a) (zmpha_sis added). Subsection’

957 . Jd. a1 99.
ong " 729 P.2d 1234. 1237 Kan Ct App 1986
959, 1d (Kan PP ) placement preferences to be given “in the absence of good cause. to the
contrary® when foster care or preadoptive care is atissue.; 14 § 1915(b)
580 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY ' [Vol. 18
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;1;:%?§1r;]gly, cot]x(rts across the nation are applying different stan
when making a “good cause” determinati ;
are also reaching opposite inc e irioatly idens
results in cases thatare vi i 3
cal factually. Thus, whe - N A
¥, X ther “good cause” to devi i
T A eviate exis:
be less than a factual decision depending“on the ju‘xisdt?c:?:r{

rivilege of ORI R
Ehildregn”? ggsump.téve Jurisdiction over nondomicilary Inds
state court to mg;o‘cﬂo ue:t% gr(())cedure for transferring Ea;csnfr;amn
tion to the triba . nce a petition to transfer jurisdi
al court has been received, the state c(:ixjrtnr::ldlc-
st

hearing the case :
. transf 4
1 Standard of Proof in M ! eithere;;?:nia;gj::ée:z (&l) the tribal court declines transfer, (2)
of Proof in Maki . " P > e transf transter, (2
Determination - aking a “Good Cause L . is “good cause” to retain the case =] (g. (3) the court finds there
r : regarding the meaning of “good Caus;c::s; the ICWA is silent
it is used in section

" The ICWA is silent regardi 1911(b
should apply when makinggjﬂcsggdtgguignggzs of proof C‘('}‘lrl:m §h)e' cé’::irése Iﬁ:;ee free to make their own decisions
courts are forced to resolve the issue b rmination us Indian child’s tri s_provide that “good cause' ists i
legislative intent 2 Tradid e by attempting to discern 1 . child’s tribe does not have a tribal exists if the
onally, legislative sil 5 CWA? “Good cause™ Y al court as defined b
of proof is viewed as an intenti ilence on standard th ause” also exists, und, gefined by the
proo tion that the prepond he state court proceeding i , under the Guidelines, wh
evidenice standard should b t the preponderance of the st t proceeding is at an adva lines, when
; S e applied*® The on more, “good cause” exi vanced state.*” -Further-
;ll:;:ly ad.d“’fssh‘h‘s issue, however, chose not to appl]); tclfiepr[eo “{;’51"5 objects to the u:rtass;;? = 5 Ir;?lanhchild over thé an.}c??orf
rance of the evidence standard *%° [ ; N that “good cause” exi i inally, the Guideli ol
Court of Appeals tandard ** Instead, the Minnesota fiv cause” exists when an Indiah child s over tha aoe o
tion placenfgn( prg;::lx{:]g:tofgt;odléwse to deviate from adop- mv§é [:e Chﬂ,dvs parents are unavailable, a}:(lidtll: o‘;r_ e age of
clear and convincing evidence o I A need only be:proven by Cr no contact with his or her tribe 278 e child has had
have, without discussing their rea.son: ?;:ig gg;?::sgm: ?}?S decidig;r;; "E;ZZ dn';m to th.e ICWA’s legislative history wh ’
preponderance_ of the evidence .standard g> applied the indi ause” exists The ICWA" history when
- 0 idence ; to a “goo " icates that the “ WA's Jegislative his
finding, 2% 'good - cause allow state Coumc@g:::]yc:u‘f;n ;-xffeg“o" MACH elzimg
i i . : . conveniens "??  Thus ‘modifie doctrine of forum n
2. “Good Cause” not to. Transfer Jurisdiction . M- whether the tribal court iss‘:llfes:oum are permitted to decigrel
The core of the ICWA is its jurisdict o the Uni convenient for
. 0 is its ici ited States oft ! orum. Courts a
child custody ‘proceedings 2 In di;l;nlsrfi!;go}:x:l prolesxgns over to find good cauSeOn:nt :sﬂ; zh; doctrine of forum non mm,;r;f;
diction over any child dy pi bes have exclusive Jurls- making a good nsfer a case to tribal court 2% W
child wh any child custody proceeding involving an’ Indian good cause determination based F80 When
e who resll}c‘ics (})lr is domiciled on the tribe's reservation:”? In on forum non con-
ere the child doés not reside on the 1 tion. 4
4 e Teservation, how-
e
O S eretctens the WA o jurisdiction with the (Mont. 1983). At the hearing,
, court. Nev e ﬂ.h eless, the ICWA g}a s Indidn - the o gcgs;a)bhshmg that good caus

—~

veniens considerations, courts sometimes consider, “the practical
er, “U
v practical

the party opposing : =
g the t
¢ not to- transfer exists ‘;nggcb}lsa;rlgll;;rld(;?

264 Steadman v. Sec. " : - 272 2B USC.§19 T
s o e & Exch. Comm'n, 450 US, 91, 9596 & n 10 Ce. App. 1986) ('(P;g\"p::e(b.)f%ﬁ?éﬁ‘ T a9 NE.2d 156, 158 (Ind
265. ¢f. Gr . e b ncerning the adoption of s in the ICWA is clear that questions
the &vi 4enc£ m‘r’é‘a:d"uag;;;\“ ::EnUgofgi.jsg (,il‘sgvl.);(p?epondcnnce of i?“gl’:gsn;uz be deferred tgfuzﬂr:\:l determinati of parental ;rg;::( (?)“;,s,:;?::
important individual interests "ar Hghts are at stak lent, unless * ‘particular nd, 1988), cert denied, 490 U.S. 1069 (1 nation . ... "). rev'd, 525 X E 2d 208
MacGiean v. Huddlesion, 459 US, T vanon (1obay, cting Heman & 73 BUSG §10110) tegy
e nSEG. 507 N 2d 872,878 (Minn. Cu. App. 1999), revd on 275 1 .

%7, 4 inn 1994), cent, denicd, 115°S. Ct 935 (1995) §77f7i i

; Cong 77

278 M

968, Jn re N.P.S, 868 P.2d 934, 936 (Alas ).
8 1 y + 868 P 3 laska 1994). .
S LR T e g b,
271, I Once a petiti ; . . . Sw, eg, In e JRH, 4 911 o ST
o S B e o Sar e Nt & ol By DO G 3
‘ Loc, 23638 I 1080 n e Bvnead, 31 Nt at e By L 848 P24 68
{Kam, 1980y Ju e Birdhead, 51 N2 785, 700 e, 1889); . 178
\  App. 1938) T re N L+ 354 20 b 1ir s
; \ 754 P.2d 863 (OKla 198
8).
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factors that make wrial of a case €asy, expediti
sive, such as the relative ease of acces!
cost of obtaining the attendance of

ceedings from the stat
to the
Oklahoma.
Oklahom“ifbﬁill‘éfﬁh‘e"n’éce'ssarywimesses
residing in Okmulgee County

secure attendance of wi

en

tuted "good cause”

constitites “good canse”
Court has stated that “[iJt is not o

th

tive famnily should outweigh the
two state courts continue to use
test in finding good cause not to
cous

rejected ap,
making good cause 10 transfer d

Carolina have fo

311

South Carolina. has also stated -that “goo!
there is evidence establishing that removing the
be aisruptive and detrimental o
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ous, and inexpen-

s 1o sources of proof, the

witnesses, and the ab'llity”t‘o
L

itnesses through compulsory process.
attemnpting to transfer the pro-

In In re N.L,2® a mother was
ty, Oklahoma,

e court of Okmulgee Coun!
which was located in Kay County,

tribal court
283 ‘The mother was residing in’ Oklahoma County,

284 TThe court found that the pres
ces and the child in Okmulgee County consti~
to deny the transfer to the tribal court.™
State courts have also created their own definitions of what
Although the United States Supreme
urs to say whether thé trauma
om removing these children from theit adop-
interests of the Iribe, 2% at least
the “best interests Of the child”
transfer jurisdic!ibﬁ 16 -a tribal
On ‘the other hand, two other states have “clearly
dard when

plying the “best interest of the chitd” stan
i and South

ce of the witnes

at might resuit fr

11,287

und that “good cause” exists when 2 tribe does

ot have a mechanism for handling child custody matt;rs.’“
d cause” €xists when

children “would
290 Gill

their best interests.

PRI

SR
281 RN, 757 P 24 at 1336
282, Pp.2d at 863
288,
284 BT
085, 1d. _
986, Mississippi Rland of Choctaw Indians v Holyfield, 450 US 30, 49

County fuvenile Action No. JS-8287, 898°P.2d 1245,
1251 (Asiz. €1 App. 19010 1990). eert. denie

InrelS. ROIP 2d 77, 80 {Mont.
500 US. 917 (1991)

288 . In e Armetl, 550 N F.2d 1060, 1065.66 (M. App C). appeal denied,
555 N.E.2d 374 (HL), et denied 498 U S.940 (1990); In ¢ CEH,837 swead
047, 954 (Mo Ct- App: 1992).

989, Jn rePima County, uvenite Action No 5903, 635 P.2d 187 (Ariz. Ct
App-. 1981), et denied, 455 0.5, 1007 (1982); Chester County Dep't of Soc.
Servs. v, Coleman, $72 S.E.2d 912, 914 {5.C. Ct. App 1988), rev'd: 399 SE2d
778 (5.C. 1990), ¢t denied, 500 US. 018 (1991)

900  Chester County. 372 $.£.2d m015: In Chester County, the children tived
in South Carolina, but the tribal court secking jurisdiction was located in South

Dakota. /d at913 ;

k7. In re Maricopa
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example, some courts have al i
exam | so considered fa *
best rc]}t)eilrsfstsugi tztez;hlld" tht‘f‘ ;;';shcs of the bio?ggiscaslucgr:s e
e child's ties ko ehtnbe. the child's need for fmbilx'm""’é
e s abi(l)‘ the foster parent or preadoptive fam!;y’”"
and ‘the ¢ panjcu]a“y tlo make any cultural adjustments n cesi
tted by r placement "% Other courts rej “These
Although the Guideli -
ol e Guidelines clearly state that
follow é:ep:;::;;:;fg;‘efcrencc dictated in secﬁzzdlcgallgemnm e
based on porer pa eerencc, courts hesitate to find good e
based sorel mo:hfr T néal _preference. For example, in clause
B e domcher n;-?ldc it clear that she wanted a r;on-I :; o
this fact, the court f;u:ld'i?z‘e?::‘ss?rr;’ber 10“":r e D:s;la:
¢ to list th
p};i;ggggec;;:en:?i been igﬂablished as if tor:};}(::;e;‘rs&sor{s
D aven nough:: The court even went so fa st
RGN o e possibility of a placement with a rel tive in
. "gm‘)d is case gresented a close question.”® clative n
A cause” determination de; ‘
dceocr:g;:i tc;):f‘uc{:m‘ than it does on thfef:gtss lzgl;;em;a;he ﬁ)ur_t
Congr: iaw COursts g?lnd cause” or adopts the Cuideline:" di f{m]
o anyzhin' ous will b_e free to determine “good cause” be sed
on an g they perceive to be relevant Such Py
1justice to all involved @ resultfo an

VI CONGLUSIONS

The ICWA was enacted tc
i L wil to prevent i
&!l?:éll;c; and tribes  The ICWA l?s not sc:}rlvne;n‘;rttgtup o i
v muw;s:s efnacrcd Worse, it is infringing upon l]}a‘urpose o
groups of people: parents of Indian children a:;gl};:lsscé
C e

“TT297 InreFH,851P2da
“ 1 1363-
gg; ;n re?ii}‘ 521 N.w.2d at 36'33
a re TRM. 525 NE.2d 208 (Ir
1080y (Ind. 1988),
(1989); 1 10 C e 479 N /50 108,317 (Ne 1098y T ranste to the tioe
and e able grief over losing their psychologi e e e
goo ise the children s ability to benefit from th ogical, parenss would
s00 e ;li 332 P2d at 522, e eytare )
. InteSEG, 521 NW2d a ' i 5 c
b !/ v t 362 (*{A] 3
wzubl;s%d ?Imply on a determination that placlx\f::r?mg 0{ S
30; |r;5:hc child s best irterest.”). t auside the preferences
b3 Id] P 2d 1361, 1365 {Alaska 1993).
304, Id The Alaska Sy ‘
e s preme Court repeated this act i vhe
e child and the mother clearly expressed lhiir prcflehr,:::e‘ tl";‘rlagrg\i thc‘l‘ o
n-Indian to

‘ adopt the child In re N.P.S., 868 P.2d 934, 937-39 (Alaska 1994)

305 InreFH. 851 P.2d at 1365,

and the child WETE e -
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other jurisdictions refuse to find “good cause” even when the
child is in the state’s jurisdiction at the parents’ request.?®! A
' zona, New Mexico, and Utah, have held that whena childis born
. on a reservation, the reservation Tetains jurisdiction even if the
i child was voluntarily taken off the reservation for adoption, and

has not been on the reservation for over two years *2 Finally,
Arizona and California have found that “good cause™ exists when
! a tribe waits an unreasonable amount of time before
intervening ***

3. “Good Cause” t0 Deviate from Foster Care and Adoptive
Placement Preferences
The ICWA is also silent regarding the definition of “good
cause” as itis used in section 1915(a) and (b) Thus. courts are
crmitted to make their own decisions Some find gnidance in
the Guidelines which- provide that in adoptive proceedings. 2
Jetermination of “good cause” not to follow the order of prefer-
ence mandated in the ICWA shall be based on any one O MOTE
i of the following considerations: .
! (i) The request of the biological parents or the child
when the child is of sufficient agc. E
(iiy The extraordinary physical
the child as established by testimo
witness. ’
(1ii) The unavailability of suitable
after a diligent “search has been completed
meeting the preference criteria
nd therefore ¢
o

However, the Guidelines are not regulations a
n a state ‘courts decision.™

neither controlling of binding ©
hemand have even added sev-

of emotional needs of
ny of 2 qualiﬁcd expert

fatnilies for placement
for fanilics

Thus, couris 4o not always follow th )
eral other factors to their ‘determination of "good cause "¢ For
nty Juvenile Action No- $903, 635 P 2d 2t

JECSRREE
T 991 MmrePimaCo
Raby Child, 700 P 2d 198, 200
062 (Utah 1986). .

899, Jn re Pima County Juvenile Ac
Baby Child, 700 P.2d at 200; In e Halloway, 732 p2d m 970.71 H

903. Jn ve Maricopa County Juve dle Action No. J5-8287, gon Pod 1247
vert T.. 246 Cal. Rpir. 168 174-(Cal -Gt

(M Ct App 1988); fn re Halloway 732 P2d

tion No. $-003, 635 p.ad at 187 Inr

1251 (Ariz. Ct. App- 1991); 7n re Rol

App. 1988). .
004, . Guidelines, supra note 52, at 67.594. - .
205, Id a%7,584 (épnce.d'uig that the Guidelines "are not ublished as
regulations because they'are not intended 10 have binding legislative effect’).

% 006, SeelnreFH. 851 P.2d 1361, 1363-64 (Alaska 1993); In e JRH. 358
N.w.2d 311, 32122 (lowa 1984); /n e SE.G4 507 N.W2d 872, 879-80 (Minn
Ct. App: 1993}, rev'd ont other g'mundx, 521 N.W.2d 357 (Minn. 1994), rert denird
115 8. Ct. 935 (1995); In M, 832 pi2d 518, 522 (Wash. Ct App 1992).

1996) INDIAN CHILD WELFARE ACT OF 1978
and neglected Indian chi .
and negl children. Although th v
‘. o nsz ;?etigblﬂ?;;:y be reasonablyg and ;g;z’:ﬁ;n;;igé;eg
i 1o prom Fgovernment, it does n ol
, don isguge’:c:;avleprc:}:ecnonsh Until the ‘Supr(e’:neexéistfr:h e‘vxokr
! s Jssh l;w omeve tr,w h ri i%uglngﬂ:l:ecu&n violations will c;tgrsx::
) 1 at the i ituth
, imnore law is needed to ensure that it is beilncw R g
ev;ry_state‘ being applied consistently
- As it stands, the outcol ’
childs me of a case involvi *Indi;
b hli::jh z:;sirggs 5101: on the facts'of the casa:, l!)’\‘x‘torg:l:grﬁ e
phich the & t:; elf-e eing hearsl §everal states refuse to ae S?te e
ICWA when ther l;:engt ;n ‘existing Indian family.” St‘ftzsy tIhc
determin ght to revoke voluntary - on
Furtr;) on :rr;dsa, :Z cc_)nsnd:nng state law insté;g g‘fﬂ}:ﬂ‘ tlQ an
ek o Kt:evé determination of who is an “Indi o e
LRy ‘A, but onfactors adopted in e .
oal i‘nc states create their own definitions of ™ Wiy
’ aeh aonsxst.‘:m apphcatjon of the ICWA is n gbood feral ¢ .
S,c 5: relrxgisl,. or children and should be stop; 4(3')(; ichcial 1o
s ar;—aaCh.mgsd can be done to ensure diatpthé oals
o ieved and at the same time all persong‘ A o
reomiees e 1Ir(s:t‘,vgongress should enact an amend:n b
Pt st only be applied to those childr g which
part of an. l1Ts‘tmg_lnchan family. Suchan a.mendme'cn' f‘ho s
fue bglood“:t‘ it would ensure that parents of c}?iic;‘o'u!d -
Second, it wou]doeggsr:xzittl;‘euhcbnstitutional e ::ll;;;g‘
t e heigh :
?:ly applied to those children who eﬁ'ctfigi? e Ero
a téadmonal Indian home,;" B on A resenationer
ongress could also imy
LorsonBres | prove the ICWA by amending secti
anpl y(atz), :;/]h;c;o provides that adoptive placimcgtn dl;g:gtlnon
apply « 1915‘(3) ption ‘proceedings involving an [ndign hrigc‘ﬂg
e only "appx;ﬁ‘i ‘Ze ss.ttruear:_gthene,d by amending‘it :u :hn it
would ] i ions First, it s oIy to
sta‘(t)ft;‘?: n{)fceed‘m‘gs wherg the child has Le‘e}:acl:l?nzgpg i
ste from n existing Indian family. Second, it sh ‘el o
whenever 2 re.)arem of an Indian child elects "Such Pl L
Thor pacents v:’,l}sll;l‘:" tl;laz Congress’ goals are met and;m xi:‘ncnd'
ICWA's preferences f:avél?thcé:hgoiet P B ogt‘s‘id:nt‘;:
the pCarentél anonymity problergr15 e ‘dq I ! “?'uld als'q o
ongress could further cnha‘ i \ nac
-ould nce the i
part of the Guidelines that deals with m:t% l’;}f gr;?:ﬁ:_g e
s ining

s

;06‘ 25 US.C §1915(2) (1994)
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tribal membership. % By making the Guidelines law, Congress
could ensure that all courts are respecting a given tribe's method
of keeping track of their members. This would in turn secure
equal treatment regardless of the state court hearing the case.
Finally, Congress could ameliorate the ICWA by providing a
specific list of what does and does not constitute “good cause to
the contrary”*® and what standard of proof should be used when

TTRiAKing such-a-determination._Such a list would, of course, not

be exhaustive, but would provi
courts are addressing similar jssues in a consistent manner.
Thus, parents of children with Indian blood would not need to

guess as to how their state court would react to a given set of

facts

As it currently stands, the ICWA is not having the impact
Congress desired ®® This is likely to continue until Congres-
sional amendments or Supréeme Court interpretation is given
Thus, action is néeded not only to achieve Cofigressional goals

but, more importantly, to ensure its constituitionality.

e a good Basis Tor ensuring-that —...

Guidelinés, supra note 52, at 67,586
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308. “Good cause to the contrary”'is-used in" 25 USC §§ lQll(b),

1915(a)-(1) (1994), of the ICWA
See supra notes 82:83 and accompanying text.
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ESSAY

HOMOSEXUAL MARRIAGE AND THE MYTH OF
TOLERANCE: IS CARDINAL O’CONNOR A’
“HOMOPHOBE”?

T TTRICHARD F Duncan*

1 InTrRODUCTION

In a 1993 law review article, Professor Larty Yackle peered
into a crystal ball and told our collective fortune.? - He declared
that “American ‘society is now absorbed in yet anothér great civil
rights movement, this one on behalf of gay, lesbian, and ambisex-
ual citizens, which will lead ineluctably to the elimination of legal
burdens on the basis of sexual orientation.” Thus,Yackle confi-
dently predicted the reordering of society along lines advocated
by hofnosexual activists, a world in” which' the gay legislative

agenda has been fully implemented. ' In this América-to-be, same-
sex miarriages — the ultmate priority of the homosexual polit-
ical "agenda® — will be fully recognized and supported by

govemment . .
Yackle’s utopia may strike some readers 2s a tolerant place, 2

land guided by the principle “live and let live.” But that would be
a serious misreading of both Yackle and the world of his hopes
and visions. In his land of milk and honey, of peace, love and gay

* Sherman 5. Welpton, Jr., Professor of Law. University of Nebraska
College of Law (rduncan@unlinfo.inl edu) I wish to thank Lynn Wardle
Steve McFarland, Kelly Duncan, Charlie Rice, and my cyberspace colieagues cn
the ReligionLaw discussion group. This Essay is dedicated to my children.
Casey, Joshua, Rebecca Joy and Hannah Grace—never trade your birthright
for a bowl of red pottage. . R

1. Larty W, YacKle, Parading Ourselves: Freedom Of Speech At-The Feest OF St
Patrick 73 B.U. L. Rev. 791 (1993) “l

2 Jd ac 79L
3. Andrew Sullivan calls access to marriage “the crtical measur

necessary for full gay equality.” Andrew Sullivan, The Politics of Hi
New Rerustic, May 10, 1993, at 24, 37, See also ANDREW SULLR 3

Normar: AN ARGUMENT Asout Homosexuarrry ‘185 (1995} [hereinafter
SurLvAN, ViRTUALLY NoRrsa1)_(stating that homosexual marriage is “the onlv

reform that truly matters”) e
. g
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I. Introdgctiog

Chairmen campbell and Young and menbers of _the Senate
committee on Indian affairs and House Resources Com;nlttee. . The
association on American Indian _Affairs, Iinc. (AAIZ}) is a national
non-profit citizens' organization headq\}art:ereczl in south Dakota,
with a field office in california. Tte mission 1S ’g,he presgrvatlon
and enhancement of the rights and culture of American Indians and

alaska Natives. The policies of the Association are formulated by
a Board of pDirectors, all of whom are Native Americans.

The association began its active involvement in Ind%an thld
welfare issues. in 1967 and for nany ‘years was the only, \nat.lox}al
organization active in confronting the crisis in Indian child
welfare. AAIA studies were prominently mentlox:xed 1n'comm1ttee
reports pertaining to the enactment of the Indian child Welfare
Act (ICWA) and, at the regquest of congress, AATIA Wwas zclosely
{n the drafting of the Act 1n 1978. Since that time; the
i 4 ‘to work with tribes in implementing the

association has continue
i i the negotiation of tribal-state ag;:'eements and legal

assistance injcontested cases.
The ICWA jwas enacted in response to a tragedy that was taking
place within?the Indian community. Enormous pumbers of Indian
children hadl been removed from thelr famllies and tribal
conmunities witnout just cause. The Indian child We;fare Act was
landmark bipértisan 1egi$lation which, although it has been
imperfectly {implemented in- some p}apes, has prov1ded vital
protection to Tndian children, families and tribes. It has
formalized the authority and role of tribes in the Indian child
welfare process. Tt has forced greater efforts ;and mqre
painstaking énalysis by agencies and courts pefore removing Indian
children from their homes. It has provided procedural protection
to families hnd tribes to prevent arbitrary removals of children.
It has required recognition by agencies and courts alike that an
Indian child has a vital interest in retaining a connection with
his or her Indian heritage. Each year thousands of child custody

and adoptioTx proceedings take place in which the Indian Child
i
|
|

Wwelfare Act|ls applied.

II. Background:

why the Indian Child Welfare Act of 1978 became law.

|
!
A. The problem

7
i

As the United States Suprene court explained in Mississippi
Band of Choctaw Indians V. Holyfield, 490 U.s. 30 (1989)
(hereinafter Holyfield), the IcwWwA ‘“"was the product of rising
concern in ghe mid-1970s over the consequences to Indian children,
Indian families and Tndian tribes of apusive child welfare
practices that resulted in the separation of large numbers of
Indian children from their families and tribes through adoption or
foster care placement, usually in non-Indian homes." Id. at 32,

The evidenge presented pefore Congress revealed that wp5-35% of

e

197

Indian children: had
I been: se : i
pala en: separate i ili
f ?’ter Ifomes;{",adlopt:j.ve:rhomes :og ‘gigltnitéﬁ:;gnza?"llicels and place
~Studies. by  the. A s A 8 Tk L ’
commissioned by: . ssociation ‘on' American- sian 2 irs,
somnissio cafl;yfc;inggiss, reported that Inde:i.x:aJ:iI;lilIdndlan gt
in foster care far ste: 1f:ret_{uen,tlysthan non-Indian"rl'?'n'were Sy
Fanging from 34 Eim ates surveyed with Indian c:1 e capes
f3nging from 2.4 tin es:-the. non-Indian 'rate-in Ne P harioe to 25 4
pimes ohe non- 197n" rate .in rSouth- Dakota -"Tv;i Mex:ch rchiia
omnare hot.of 1 ‘7 ’ ;Hearings on S. ~.12324 befe Indlan;j-Child
Comn :(-Augusf . 1;17;&f,fa1rs, ~United states. Senate; f%rev t':he ‘s\eﬁ,lect
The percentage of Ind)- s-at: 539 (hereinafter "Senate ot il g
ian children:placed in non—Ingi:;?:;Hiaring") :
oster:homes

in those states th
y at re 5 p A
Wyoming to 97% in New Ygg}l;?ed-thls information ranged from 53% in

Moreover, ."[t]h i
tines oreover ’no _] e -adoption rate of Indian- i i
IIIndian placeméntr; gwggéa'ri]ncgcl)id§eg Lo [a]pprO)fiIII:;g:f; 9%&;;5" ;i?:gt
ndian placement : ~Indian homes." Holvyfi o 490
.8, at 33, A »Chkillll::ﬂ one of the states surveyed algglg AR en
Honeoqisnoran o ‘Ingf;npl;ceg for:adoption than was :gea e rer
nonnIndia ol [ adoption. rate in th s Rl
‘ v o an ads : - e most extreme:-
Senate - 1977: - nlng was- 18.8  times:the- fan crate.
children p]‘.écﬁee;rgr?g" igupra,. at .539... :The stc;:éhln?lan Indias
e ren Dlac 910 8 npn_—IndJ.an adoptive ~homes o eoa on
- s -97%.in/Minnesota.:. Id. at 53’/'—60;;:1‘?“;&!61 from'69% in
‘céngre‘ss found.that DT R e
placomont. in und. at this:extraordinary ‘a anted ra
placement in ;:gigf gox_ne non-Indian houser{olcrllg 32:§rr€pped Fo beot
e e a?. ribes, -families ‘and children n: > :_l,tyhe'beSt
"imEp_act on the. -tribe49—50 (The: ICWA is concerneé‘ "abee 50 fleld'
adopted by non~indi s thenselves of the large numbér iy “bOt‘h cor
children: »themselvesl:i':»nfS sucl.l psf:d]’ e iAo s iipzitcn;:diﬁn
cements outside theMr ’ ©
culture.")

In the case of " Indi ibes
hae o the ndian tribes, the ‘Court ifi 1y
existence andlsinrézgi?.ts:’;uggei;tél?t is moreJvitalspsglgigathﬁff;oung
25, U.8.C.. 1901( i ndian.tribes:than ‘thei i o
the floor state\rzl;u)ar.)ts T:fl Sntcts: frf' ‘was, also eXPre:;fy??ééggggéé.;’
Meoris Ofarl (oo ! .principal’ sponsor :in:: g n
: . e i s in:the House, R
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