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Vituallyevery Tribe.in the United States took.a position against. th.e legislation. . -
owever; Tribes recognized the need to:address the perceived problem;-thh the Act, gnq the:
NCAl proposal:was:drafted at a meeting of Tribes that.took place in Tulsa, Oklahoma in.June

biological child of an enrolled Tribal member. The Oneida Nation does not.intervene in.cases
where the child does not meet these requirements. R

[In the period from [993 through 1996, The Oneida Nation received inquiries regarding
child custody proceedings involving 271 children. Of those 271, the Oneida Nation declined to
intervene in 159 cases, because we were unable to conclusively determine whether those children

were eligible for enrollment. We declined to intervene in an additional 18 cases on other
grounds.

PROPOSED éMENDMENTS TO THE INDIAN CHILD WELFARE ACT

7 The proposed amendments to the Indian Child Welfarg Act are based on a propqsal first
ubmitted last year by:the National Congress of American Indians (NCAIL).. Opexda Nation
representatives-actively participated in the NCAL Vdiscussions of tnese.proposals and have
“zontinued to work with a national group of adoption attorneys and Trx]?al representatlves to effect
‘positive'amendments to:ICWA which will benefit all parties mvolvgd in child custody.

! : . ey

Once the On{eida Nation determines that a child is enrolled.or enrollable under ICWA, the
Oneida Child Protective Board gathers as much information as possible regarding the situation
and makes an inforshed decision that it deems to be in.the best interest of the.child.. The Oneida.,,
Child Protective Board, through its attorney, then recommends to the Court the course of action it
believes to be in the‘i best interest.of:the child inyolved.  Ultimately, it is the court that makes the
determination on placement taking 1nto consideration all the interests of the patties involved.

proceedings. - .o

The proposed amendments do address the perceived problems with ICWA while at:the
. same time strengthening the position of Tribes. A short explanation of each of the proposed

ltis importaxjt'to note tha the vast majority of the, péses in which the Oneida J}Iétion isa, changes follows, along with a brief explanation of the rationale behind the change.

party involve children who are placed out their homes by, state authorities. These ¢hildren are. .

generally a little older and quite often they are victims of abuse and neglect. Many of them have
special needs. Our current ICWA program allows us to give many of these children the stability
they need by placing them within our community and keeping their ties to their families. It also

allows us to provideicuiturally oriented services which greatly benefit many of these families.

NOTICE.TO. INDIAN TRIBES FOR. VOLUNTARY PROCEEDINGS'

<ii* The proposed-amendments include a provision which would cxtenc! the requlrement-‘of A
“notice-to-a child’s Indian: Tribe in voluntary as-well as involuntary procegdmg;. ‘Ivalso clarifies

' what should be included in the notice so a Tribe may make.an.informed decision on whether the ..
child is a member or eligible for membership

PERCEIVED PROBLEMS WITH THE INDIAN CHILD, WELFARE ACT

i o

The proposec‘f amendments were drafted in response to,concerns in the adoption |
community regarding alleged abuses of the Indian Child Welfare Act. These concerns generally
focus on private ado;);iops and the negative effects that the Indian Child Welfare Act has on the
ability of prospective familigs.to adopt Indian children through the.private adoption process..
T EEFRNEEA G TR AL VEL TS AT SRR T e
The concerns raised in regard to voluntary, private adoptions relate to the perceived
ability of an Indian Tribe to become involved and removechildren after an adoptive placement
has been made. Recent cases focusing on Tribal intervention in.cases after such a placement has
been made have made headlines apd last year spurred draft legislation which would render the .
Indian Child Welfare Act meaningless. )

« - Currently, notice is ei(;;iicitly mandatory-for:involuntary child:custody cases;»only.. A
common: problem many Tribes have encountered in voluntary cases was thgt the Tribe .would'-
move to-intervene after:a child had been placed in an adoptive or. pre-adoptive home because it

' Jearned of proceedings late. Extending the notice provision to voluntary cases would allow... -
otential adoptive parents to know right away whether an extended family member and/or the

Tribe has an interest in-the child. It would alsg expand:the poo} of potential adoptive pa;ents

“because frequently the Tribe knows of adoptive or foster famihes that ﬂ'}e state and/or private

" adoption agencies'do not. . Finally, the ¢xpanded notice provision combined with a deadline for

intervention combine to definitively address concerns raised about ICWA by creating certainty
" for both adoptive parents and Tribes.

ST

In an effort to ,gcldréss the concerns of a&opvti’y"qkp@gents and i‘adquion:agencie:s; lggislation
was drafted and introduced by Congresswoman Pryce that would have limited Tribes’ ability to.,, ..
intervene in cases where a child’s family was not “culturally” Indian.. Under last year’s draft

legislation, the determination of Indian status utider the Act. would be made by state authorities.

TIME LINE FOR INTERVENTION

lncluded in the amendments is a p?ovision that places a deadline Tribe inter\{emion:in a
- voluntary proceeding once it receives valid notice: If a Tribe did not intervene within the time
. period:specified, then it loses the right 10 intervene in the: proceeding... .-

the Attomey Generaliof Wisconsin. This legislation.was also opposed by the Wisconsin State..
Bar Board of Governors. '

Several state Etto,meys General opposed, Congresswoman’s Pryce’s legislation, including’

o
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One of thecriticisms of ICWA is that Tribes intervene in:cases after the child had been
placed-foradoption;' However, the most common reason for a delay in intervention in“voluntacy -
«cases is'the:lack of notice to the Tribe. By:extending the notice requirement and piacinga -

deadlingé for when the Tribe can intervene, all parties have a more definite understanding early.in:
the case on placement of the child:

CRIMINAL SANCTIONS
This prov1§ion imposes criminal sanctions on,attorneys or.adoption agencies that
knowingly violate {the Act by encouraging fraudulent misrepresentations or omissions. .

This amendment will help.deter attorneys and adoption agencies from failing to'comply, .
with ICWA. Many of the problem cases that prompted the last year’s proposed legislation in th

House started because of knowing violations of the Act. This amendment directly addresses this k

&

5 WITHDRAWAL OF CONSENT

problem. - ol AP

o LRI N

[

I

This provision places a time limit for when a parent could withdraw his or her consent to
a foster care placement or adoption. Currently, a parent can withdraw his or her consent to an
adoption until.the adoption is finalized. This change would place an additional requirement that
the child be in the adoptive: placement for less.than 6 months or less than 30 days have passed
since the. commenc‘emen_t of the-adoption proceeding: o T

There is some perception that many of the problem cases began when the biological
parents withdrewtheir consent to theradoption:under: ICWA.. It is important to note that the issue
of withdrawal.of consent occurs in non-Indian adoptions as well as Indian adoptions, but this
amendment will prTvide ‘more clarity for-when-an Indian parent can withdraw his or her consent: :

to an adoption.

A i

.

Ed

APPLICATION OF ICWA [N ALASKA .~

t

definition of -

This provision would:clarify that Alaskanvillages are:included in the
reservation. T .

l

OPEN ADOPTION

o . ‘
This provision allows state courts to provide open adoptions where state law prohibits
them. ’ . . : [ :

Some statesprohibit a court in an adoption decree from allowing thé:-biological parents-to
maintain contact with the child after an adoption is finalized, even if all the parties agree. This
provision would stqiply leave this option open, making adoption to non-Indian families more

b

because of the possibility that the child may: be more likely to keep ties with

: WARD.OF TRIBAL COURT:

the"i‘ribe shall retain exclusive jurisdiction‘over.chxldren who,

“This provision clarifies that L exclusiy dren
D afthe lowing a transfer of jurisdiction from state court to:tribal;

become wards of the tribal court fol|
court proceeding. ,
k DUTY.TO INFORM.OF RIGHTS UNDER ICWA.

4 e

ic and pri i inform
This amendment imposes-a duty on attorneys and public and private agencies to nfi

“indian parents of their rights under ICWA.

isl es began
Although the number of fiercely litigated ICVW'A cases 1§ é%;vA@:?geog ;:i()nsl;:i :;\soffheg
‘because Indian parents were not informed of their rights under i e e e
o causd' This change would allow parties to be aware of whether IC‘ A app! A
; gre(;‘;iil;zg; the case so that all appropriate parties can give input on the initial placemen

decision.

TRIBAL MEMBERSHIP CERTIFICATION

ne in a state court proceeding be

i otion to interve proce:
This provision requires that any m e mbership or ibility P

. 'accompanied by a tribal certification detailing the child’s
- membership pursuant to-tribal law or custom.

ist that the determinati her a child is
: This amendment directly responds to criticism that the d.etermm:‘m?n of \:(hel;kll]ei:r a: : .
figible for membership is arbitrary. The certification will detail the' Fhlld 1'S rei) ‘z;il;mfor p
’ g‘r%be and require a court document certifying the child’s membershipror eligiotity

“ membetship-

CONCLUSION

This proposed legislation is extremely important for two r;z:;g::.w"ll;l;e;ee m:nlcll]x;::s

_signify the willingness of lndiaanribes to ad@ress the coxplc‘ems o! se who feeL e o
.~ sClliild‘welfare Act does not work. But most. }mponantl};,l] :he:; :x;\;?:xig :1 e to deal
k be.f‘)feh}’o? a::?;ﬁ:)tgr;n;;:; :if:::c)il:\:g:: i;:tl(\’;:ﬁic;gizlly provide more .securiqy for: pyospective
; :v(;::;:i\:: lpS:rents and still allow for meaningful participation 'of lndnaq Irfﬁxzfnz g

" appropriate. These amendments do that by req\.nrm'g-.that Trtlizzs be notic

proceedings and that placing a time limit on Tribal interven on.
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‘1'would like to stress that presently the Indian Child-Welfare Act works: very well-when it.
1s understood, respected, and all parties cooperate in decision-making and planning. Howewer, :-
improvements can be made to enhance the Act as it exists, to prqvide more certainty to all parties
involved, most importantly for the children whose:interests it is meant to protect. Iurge youto
recognize the success of the Indian Child Welfare Act of 1978 and the positive impact it has

o
made on'Indian communities-and in the lives' of Indxan children by passage of these amendments, -
which:serve to make the Act stronger.
L NAVAJO NATION WASHINGTON OFFICE,
Thank you for the opportunity to present this statement. The Oneida Nauon apprecxates ALBERTA.HALE . e . " MARTIN AVERY, ESQ.
the time and effort the Senate Indian Affairs and House Resources Committee js making to  PRESIDENT o , R EXECUTIVE DIRECTOR
understand the 1mpacts of this proposed legislation. OMAS E.:ATCITTY .: o . 3101 ITHSTREET, NW,, SuITe 250

VICE-PRESIDENT B v i : . b " WASHINGTON, D.C. 20036
ENT -, S Telephone (202) s
. Facaimile (202) TI6-8075

“‘Testimony ‘of ‘The Navajo Nation =
Senate Indian Affairs ‘Committee

Hearlngs on Amendments to the Indian Child Welfare Act of 1978
June 18, 1997

Mr. Chairman and Members-of the'Committee; F-am Albert Hale, President of the
Navajo ‘Nation. On behalf of the Navajo. Nation, America’s largest Indian Nation,
appreciate”’. this: opportumty ‘to” present our 'views and recommendations:
egarding‘amendments: 1o - the’ Indian Child" Welfare Act (ICWA) ICWA is a
powerful 'mechanism for assisting the Navajo Nation in preserving our future and
valuable ‘Tesource, our Navajo children” ICWA, plays’a key role in maintaining,
the' Navajo-culture, language and identity by ‘ensuring that Navajo children are
ot removed. from the Navajo, Nation and Navajo families. Our ‘issues. and
concerns result from':our unique’ position ‘of being -located ‘in three states. and
havin ad active ICWA cases'in every Jurlsdlcuon w1th1n the Umted States.

The N ajo “Nation extends into the” states of Arizona, New Mexxco and Utah,

whlch spans an area of '17.5 million acres and serves as homeland to over 250.000
Navajo citizens.' By American standards, we are the poorest of America’s rural
oor. The ‘average American unemployment rate is 4.8%. On Navajoland our
unemployment rate is 38% to 50%, depending upon, the season. Over 56% of the,
Navajo'people live in poverty whose per caplta income averages $4,106, which'is
less: than';1/3 of the average wage earner’s yearly income outside Navajoland
ithin the homes of our Navajo farmhes 7’7% lack plumbing, 2% Jack adequate

f
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NAVAJO cHILD WELFARE

The Navajo Nation Socia

1 ; I Service Divisi
families and their children. The vy fin advociz;teus) ;?esb ehali{of o o
€rve Navajo families

and assist ; ix C : ir primary function
tin social issues including adoption and placement of Navajo child
I : _ o | ildren,
I;ldliz?r?oélt]li]ﬁi NV?IV?Jfo Nation Division of Socjal Services created
ol Welfaf ; are Act P’1,'ogram In response to the enactm
which © Act of 1978". The staff of five h,
1x (6) haye their Masters croqorown

hold bachelor degree credentials in §

located ook Navajo oommtals Social -Work or related ﬁelds. The staff are

These Navajo social workers cover 27,500 s

program serves all eligible Navaio oh.
States as well ag MexiC(g) and(gar‘::gi‘;. children

The Navajo Nation ICW rre i

of five-hundred ajnd g‘mt;;siﬁ)g(g%rg)cggfgly.provides ot

?;;r[?tz;nent E;lati\%e place ;

ity-one (21) are in permanent i i i

Z(riz 1tlilbrpl)re.-adopti%m placement ‘wigt?l?)ﬁlagcf?ilse' R evommoria withon

fostgr carén Cstate; foste; care; and four-hundred forty-

ooer rese'rv altxi;reintvl‘);z there are seventeen (17) Navajo
n. Within the past six months, the ICW.

licensed adopti
; ptive homes
placements without adoption subsidies,

A program has made five

INDIAN cH :

A ILI}) WELFARE AMENDMENTS
The Navajo' Nation wish ;
: €S 10 emphasi
implem | phasize three areas t A
In d};an fn[;x?gn :ogzct;y by states and that the child ‘prﬁeggzﬁms t?tee ICWA is
addressed in Senafe Bqll;lpped to protect Indian childrep, The thye e Mhin
termination, and the tlimzﬁlg are:(1) the clarification of voluntary plra:ér?afeﬁss o
inclusion of Title|IV-E funding angr 7CL/enes in sy

B ‘ din ‘ ; State proceedings; (2) th
exception in state Gourts, ¢ and/or language; and (3) the judicially-created

1. Voluntary

] lacem ' i
intervemin Pl ents and voluntary termination,

and state court

i B )

Ihe Nava;o IQat o0 SuppOItS S 569 SponSOIed by SexlatOt John Mccaul, on the

o .lj-t': :f 1 - 1: t Cftl 0 a: :t!ﬂi Vi ll t 1 cement aﬂj“'cllln
1tion C lﬁ",a 0n m JOK 1 - volun a‘[) p $ al)

the Navajo Natjon

quare miles to reach the clien
les to ts. Th
-and families throughout the Unites

€S 10.a total caselgad
forty~twq (42) are’tn

eight (448) are in state
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ination, andthe time 1jne{,s within which a“tribe may intervene in a state
'ng' ik x o X i vy

569 proposes a new “Section” 1913(c) ‘and (d) that requires the Indian
“~_child*s tribe must receive notice of the proceeding, and that the notice must
" contain information to allow the Indian child’s tribe to verify application of
_the ICWA. While. the proposal adds language in Section 1924 to make
raudulent misrepresentation inan ICWA' proceeding a' crime,” punishable’’
by ‘fine and imprisonment, there is no requirement that the information’
ontained in the Section 1913 (d) notice be compiled in good faith or after
nvestigation. 'While the criminal sanctions are important,” there are many
situations: where erroneous’ information may be provided toa tribe through
“oversight, error, or lack of ‘a good faith investigation, which does not rise
" to fraud, and which”would negatively affect both the tribe’s ability to
determine the child’s enrollment and whether the'tribe will intervene in the
“ state court proceeding. It 'is of critical”importance “that a.'good  faith
7“#2"investigation be ‘made into the information required by the Section'1913'é§) ‘

>

notice and forwarded to the tribe.

" Theproposed Section 19137 (e) sets forth time lines ‘within which a tribe
“"'may intervene ina state proceeding. While each of these time frames refer”
“'"to the tribe filing a noticeof intent to intervene,"it is not clear what this
" 'notice requires. "Where- local counsel is required for filing the notice of
“**intent, these time lines present particular difficulties since simply finding
local counsel may take. longer than the 30 days allowed, let alone
determination -of ICWA applicability, case staffing,-or -contract_approvat
with local counsel (which is subject to Bureau of Indian Affairs ‘approval
‘under 25 U.S.C, Section 81 and thus involves time frames not within the
" “uibe’s control). ‘Alternatively, if this section merely requires a. statement
_from “the 'tribe’s” ICWA program. that it intends to intervene, without
. “further procedural Tequirement, ‘it may be possible to meet the proposed
... statutory time lines. However, depending on'the ‘adequacy and accuracy .of
. the information received by the tribe, the 30-day-time line may still present
. difficulties in determining enrollment -eligibility "of the Indian "child. "
" Clarifying ‘language directing that ‘the notice of intent to intervene -only
requires a simple ‘statement which may be submitted by the ‘tribe’s ICWA
Program is needed to prevent ICWA from being deprived of any meaning.
" The Navajo Nation is also concerned that the term “certification™as-used in"
""the addendurn “may be used to impose an -artificial” barrier ‘in some
jurisdictions. It is possible that some states may act officiously by requiring

3
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that a particular state form be used to. meet state evidentiary standards,
While the proposed amendment can be read to mean that this cestification
is a tribal certification, language clarifying that it is a tribal certification
’which is required, without the need for further evidentiary authentication ,

could greatly minimize the opportunity for later misunderstandings.

Whatever changes may. be proposed-. to the Indian. Child Welfare Act,.it is
important -to remember that the ICWA was not only enacted to preserve
American . .Indian Tribes’ most precious resources-its members, but_ also to
prevent the type of alienation experienced by Indian children who were adopted
by non-Indian families before ICWA was adopted. During infancy and in early
childhood, an Indian child may adapt to and be accepted by a non-Indian family.
However, later many of these children face difficulties’in self-identification and
adaption. What may have started out as a,“good” intention becomes déetrimental to
the child. While much has been said about children and parents, both natura} and
adoptive, . it is extremely critical to be mindful of the .long-term effec,tsdgf
depriving Indian children of their heritage. ‘

The Navajo_‘NaE‘ion,, subject to..the above issues,. believes. that the proposed
amendments will help clarify, the ICWA. Although some of the concems of the
Navajo Nation..may require further statutory.langnage, the majority of these
issues .may .be addressable through report, language. The . Navajo Nation is

prepared to assist the Committee in drafting legislative. history to address these
concerns. E . . ; ) ‘

2. Title IV-E ﬁunding» and/or

-~ el

language

Title IV-E of thé,SQcial Security. Act, Foster Care and Assistance, is.an. open-
ended. entitlement, program providing federal funds to states for foster care and
adoption assistan;c':e‘programs.'lt ‘is a federally-funded reimbursement program
that is based on ¢ligible population for foster care adoption subsidies from Title
IV-E of the Socjal Security Act, Foster Care and. Assistance: It has. been in
existence since 1?80 and has only been available to states through matching funds
to support adoption and foster care services. Although this funding was intended
to serve all eligitle' children in the Untied" States, the legislation lacked a
provision to cove§5 a class of children (Indian children) living'in tribal areas. The
statute overlooked tribal governments and children placed by tribal courts in
receiving the entitlement. This issue has negatively impacted the ability, of Indian
children to secure a sense of permanency after being removed from their homes,
especially since adoption programs are under funded.

4
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Toreceive Title' IV-E money, a tribe must also enter in;o- agreements vyith’ states,
with-a state “passing through these funds” 1o the itribe."Because of the-d.lfﬁculty'.m :
establishing’ these agreements; ‘tribes -often rely-on the Bgreau qf ’Indlan ':Affalrs;
(“BIA¥).Curreritly, only ‘50 ‘of  the’ 558 federgl!yi(-regognngd: tribes receive any
Title TV-E funding. This does' niot:include admimstrative, training or date systems
funding. Therefore, the Navajo Nation recommends direct funding rather ‘than
tribes entering into agreements with states.

i tl¥-depending on BIA funds have found-that BIA: has no-money for-
}:ﬁfxg l;l)g:rrxllagencg’ planr%ing as-available the-.:Fitle ‘IV-E-Adoption Assistance
program.-In FY 1996, the total number of -subfntutg’ care placements- that. were
subsidized under ‘the ‘BIA Child Welfare Assistancé program was 3,400 with
“approximately 60% to 70% of those- children* estirqated to'be Velilglble for Title
IV-E services. Even‘then, 301 children were placed 1n'non-sub51d§zed homes la§t
year. This also illustrates an inadequacy of ‘the ‘BIA funds -which the Navajo
Nation would strongly.encourage Congress to.correct. s

President Clinton signed into'law P.L.'103-382, Multiethnic Placement.
. kctgﬁ;cﬁrﬁladse motivated b§ the Jarge’’ number of Uminority_ ghlldren awaiting’
- foster'‘care“and " adoptive’ homes. It was. designed”'to prohibit agenc1es~fronc11
+ denying" or “delaying foster care and "adoption placements based “on ra(;:e 1a.n
ethnicity. The bill-was' controversial due to the concern that states woul »‘pTa.lcle
“needy children hurnedly, without good. cause in an effpr;tvto avoxq losmfg itle
IV-E funds. Not surprisingly, the bill congained no provision regarc?mg efforts to
recruit minority foster and adoptive families.

. Presently; many unsubsidized care homes are establishefi within I.ndlgr’eratlon’saEZ
‘avoid” leaving - children “in- ‘harmful situations. Thesg;unsubsndlizl? hom’etstheir
*indicative ‘of the good will-of a family in the community vyho v:; cgfnmlrb e
personal resources,’ time and’ home to- a ff)stf:r care; legal guar 1::nsd I%atoth% "
adoptive ‘placement for a:child: A vast majonty-o{ these fa;tulles ind t it s s
~stressful and sometimes unworkable gfter ‘a p.enod of -time, l_esptacm }cl:lose n
considering the numbers of Indian families on tribal lands who live in or
. poverty. ‘ i -

 Navaj i ivision 0 ial Services has 297 children in no-
~urrently, the Navajo Nation. Division of Spmal C A 0
S(?st relztive care settings. Of the 297 children, 257 are 1n f(aster cared.onsgixe
reservation and 40 are JCWA placements for permanent relative guardianship
and/or adoption.”

g
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L INTRODUCTION

Anadarke Area

Merle Boyd :

S0t & Fox Tribe Good morning Chairman Campbell, Vice-Chairman Inouye, Chairman Young,
iﬁnﬁ:ﬂd . Representative Miller and distinguished members of each Committee. [am V\;
i S Boq Allgn, Chairman of the Jamestown $’Klallam Tribe and President of the
L;‘:,’:’,,:;‘d}"hom Nanopal Congress .of Ar.nencan Indians (NCAI). As the oldest and largest national
bwntkThomay organization of Indian tribal governments and Alaska Native Villages, NCAI is
rwespats Ao Sledlcated to advocating on behalf of the interests of our member tribes on a

Marge Andetson myriad of issues including the critical issue of amending the Indian Child Welfare

Mille Lacs Band of Qjibwe AC! (ICWA) of 1978.

Muskogee Area ’

Rena Duncan

Chicknsaw Nation I. first want to state for the record, Mr. Chairman, that the NCAI has always~
Northeast Area advocateg Al TCWA work i o

ot cate + works well in its current form and, despite some highly
Oneids Neyion of New York publicized cases, continues to work well. Nonetheless, since May, 1995, when

o then-NCAI Presi iashki ive American and
Moo fnsu]ar N ?re;ndgn! gaxashkxbos_ appgareq before the House Native American and
R oy angs ubcommittee and testified in strong opposition to proposed ICWA
Portand Ares e‘xmendments , NCAI has been involved in the debate surrounding the ICWA and
Druce ymne efforts to amend the Act. In June, 1996, Indian tribes from around the nation
e s convened in Tulsa, Oklahoma, to try to hammer out reasonable, appropriate

Juaon Majel changes to strengthen existing law thatsprovide more ceriainty to adoption cases

Pauma Band of San Linseria i i

! involving the ICWA while preservi i ibai i
—" g preserving and protecting tribai sovereignty. After
James Hardin
Lumbee Tribe

Executive Director ‘25 U.S.C. §§ 1901-63 (1978).
foAna K. Chase
Msdaw, Hidy *[ndian Chi ¥
nndan, Hidatsa & Arikara g—(l[){ l44|§$. the “Indian Child Welfare Act Amendments of 1995 introdueed by Rep,
cborah Pryee (R-OH), and co-sponsored by Reps. Gerald S -NY)u .
2010 Massachusetts Ave.,, NW Burton (R-lNJ. e s Gernld Soloman (R-X ¥yandan
Second Floor )
Washington, DC 20036
202466.7767

2W02466.7797 fresumite
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many hogrs gf intense and emotional debate the tribes, in the optnion of most, accomplished. this
very difficult task.” Below ) t forth by [ exp )

I'would also like to thank both Chairmen for responding to the concerns of tribal governments
over the'possible introduction of amendhents to the ICWA in'the 105th Congress that would.
diminish the intecit of the Act'*~ profecting Indian children from illegal and unwarranted adoption
outside thieir tribal commuzhities. . NCAI appreciates the efforts of bo mittees in crafting
legislation that incorporates changes to the ICWA that the fribesagreed to'just ovér'one year ago
in Tulsa. N e e

o CEE BRAS e A e R R

Falso want to state for the record that one week ago today, the. NCAI member tribes adopted 2
resolution that supports both H.R. 1082 and 8."569, the.indiay Child Welfare Act Amendments of

719973 "With the adoption of this resoliition; the over 200 member tribes of NCAL, representing

over 85% of the American Indian and ‘Alaska Native population, have concliided that if the ICWA
is _t:_o‘\be amended by Congress, it should be d e'1n 3 way that not only strengthens the Act for "

everyone inivolved, but moreover, protects tiibal sovereignty including the rights oft‘he?ujibe to’
care for its chiildren. "~ o Tt e X

Any discussion of the ICWA. must be grounded in those fundamental principles which underl
federal Indian law and policy. Since the earliest days of our republic, Indian tribes have been
considered sovereign, albeit domestic, nations with separate legal and political existence.” Along
with'the states and the federal government, tribal governments represént 1'of 3 enumerated
sovereign entities mentioned in'the U.S. Constitution. Asa rg's_"uit,of Constitutional mandate,
hundreds of duly-ratified treaties, a plethora of federal statutes, and dozens of seminal federal
court cases, it is settied that Indian tribes have a unique legal and political relationship with the
United States. As the Supreme Court itself has determined, this relationship is grounded in the
polifica, government-to-government reiationship and is not race-based. */ )

In return for vast Indian lands and resources ceded to t};if. United States, the federal government
made certain promises to. Indian tribes inciuding the protection of Indian lands from .
encroachment, as well'as promises to provide in perpetuity various goods and services such as .

““health care, education, housing; and guarantees to'the continued rights of self-determination and

self-government. In addition to our inherent sovereigaty therefore, Indian tribes and Indian
-people are to benefit from the federal government’s “trust responsibility”  This responsibility
eludes simple definition but is grounded in the oversight and trusteeship of Indian lands and

3 NCAI Resolution # JNU-97-069, Support for ICIVA Amendments: H.R. 1082 and S. 569, adopied by the
NCAI General Assembly on June 11, 1997 at the NCAT mid-year conference us Juncau, Alaska.

3 See Morton v. Mancari, 417 U.S. 535 (1974).
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resources by the United States.” Using analogous common law principles of tmsteeshnp, the trust
- responsibility has been determined by federal courts to be similar to-the highest fiduciary duty. ..
owed.a beneficiary by a trustee.

In undertaking this obligation, the United States through the Congress has assumed responsibility
for the protection of tribes and Indians. This.trust responsibility includes protection of Indian

- resources and as the Congress. recogmzed in the 1978 Act itself, there is Derhaps no more
precious, vital and valuable resource to Indian tribes man their children. *

L. INTRODUCTION TO THE INDIAN CHILD WELFARE ACT

The Indian Chlld Welfare Act (ICWA) was enacted in 1978 in response to the w:despread
disgraceful practice of removing Indian children through adoption from their families, tribes, and
cultures. Unethical attorneys and state adoption and placement agencies arranged for the
adoption of Indian children, most often with inadequate procedures and protection of the interests
of the Indian fannly and tribe. Afier years of deliberation the House Resources Committee stated
in its report on ICWA that “()he wholesale separation of Indian children from their families is
perhaps the most tragic and destructive aspect of American Indian life today.” ¢ In 1978,

- Congress sought to staunch this honyl practice, and ICWA has for the most part served.this
purpose well. Nevertheless, ICWA is under attack by those who would return control over Indian
adoptions to state courts. e ) ) :

Prior to the enactment of the ICWA, the best evidence suggests that berween 25% and 35% of all
Indian. ch/ldren,were separated from their families and placed with adoptive families, or in foster
care:or institutions. > The Committee concluded that at thls rate, the Indian community was
being drained of its lifeblood --< Indian children ----and this quite literally jeopardized the future
existence of Indian tribes and Indian people.

This sad realityi combined with the special trust relationship of the United States, demanded that :

federal legislative action be taken. The ICWA recognizes that the interests to be served by the
procedural safeguards in the Act are that of the Indian child and that of the Indian mbe> As the
Supreme Counl stated in Mississippi Band of Choctaw Indians v. Holyfield* “[tlhe protecuon of
this tribal interest is at the core of ICWA, which recognizes that the tnbe has an interest in the
child, which is dlstmct buton a parity with, the interest of the parents.”

$ See 23/US.C. Sec. 1904(2), (3).
 H. Rep ; 1386, 95th Congress, 2d Sess. 9; hercafter the “House Report,”
7 House|Report at 9.

¥ 490 U.5. 30 (1988).

i
g

“ Jirisdiction. is thus vested in the institutions with the capacity to appreciate: the unique cultural
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Based on the premise that the Indian family and the Indian tribe have sigaificant, if not overriding,

.+ interests in the relationship and welfare of the Indian child, ICWA posits tribal courts «-- not state

Courts or state authorities --- as the appropriate authority over Indian child adoptions.

concepts and values, such as the extended Indian family, that state authorities can never- fully "+

~-grasp;, Practically, the legislative scheme takes advantage of the fact that tribai authorities are ..

better equipped to discern whether an Indian child has other. re)anves that may;want to adopt the

~child, as well as whether there are other families --- indian and non-Indian --- that may want to; .:

provide a foving home for the Indian child.

“:The bui’bosé of the ICWA is procedural in nature; to protect the integrity of Indian families by

creating a framework for tribes to participate in custody. proceedings involving Indian children,
ICWA is applicable in voluntary adoptions, and child abuse / neglect proceedings initiated by the

“state, when either parent is a tribal member and the child is a tribal member or is eligible for tribal
: membershsp The Act establishes minimum standards for placement of Indian children, and

placement preferences for lndlan children in foster care and adoptive homes. The Act provides
procedural mechanisms that allow a tribe to partictpate in the proceeding, including:

A. Tatervention - allows a tribe simply to intervene in the state court proceeding
and participate as a party.

B., Transfer - allows a tribe. or. a biological parent 1o request a transfer. to. tribal

court, but,either parent may block the transfer by an objection.. Also; state courts.;

decide whether or not transfer is appropriate and can decline to. transfer for “good.

_.cause.”_State courts have frequently declined to transfer when the transfer petition..
is received late in the proceeding or when the tribal forum would be inconvenient
for the parties. - ‘

C. Preference - in keeping with the title of the Act, ICWA establishes preferences
for placement of Indian children with extended family members, other members of
the Chlld s tribe,.or.other Indian families.

The debate surrou'r’ldingv the ICWA has inqludpd,many misstatements of aw. and innumerable
distortions of fact. One fact that is rarely heard is that ICWA contains a “good cause” exception

" to these placement preferences. Accompanying BIA guidelines identify situations that establish

good cause »of to follow the preferences: the wishes of the biological parents or the child; the

:physical or emotional needs of the child; or the unavaiiability of sujtable families meeting the

preference criteria after a diligent search

e
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hosg in Tulsg felt that the proper way to effectively handle those issues was to propose
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IV..THE 104TH CONGRESS " - ;
. e S ; “sanctions for the deliberate evasion of the Act, the tribes have proposed formal notice
requirements to.the potentially affected tribe, and time limits for tribal intervention after such

otice is received. —

l:vti\rmg tht:i lQ4th Congrg-ss,'ramendn!ems were proposed‘to the ICWA thit would have
IC c‘;:‘ifz:]e;g; :.ctt andsngmf;cantly harmed Indian tribal'governments and Indian children®" The
nts contained in H.R) 3286 would not ap i o
mendments I ply to foster care and child custod
z:ﬁ:::f;:ﬁz if'the l;ér:] parent-does not maintain a “significant affiliation” with the tribe Thjz,:t
t n-would-have to be made by state authorities: not tribal authorit: . s
ultimately approved by the House. "~ "™ 90 el alforities, HR. 3286 b

It was anticipated that, taken together, the Tuisa Amendments would significantly strengthen the
“Act.and minimize the “retroactively applied” situations involving fraudulent practices by adoption
attorneys, As a general matter, expanded notice provisions combined with deadlines for tribal:
intervention:make significant strides in addressing concerns about the certainty of intervention..

- ™

“This amendment is more fully discussed below, i o .

g‘R‘ 3286 was then referred' to the Senate Finance Committee. However, before the Finance
Titilr:rﬁlltt:edcou;d begin consnderation,* the Ser}ate Comumittee on Indian Affairs (SCIA) stripped :
e IL nq sg sequently held a hearing on‘tribal proposals to amend ICWA. These proposais.
nown-as-the “Tuisa Amendments” - were developed at the 1996 NCAI Mid-Year Confere;
Tulsa, Oklahoma, ang were subsequently introduced by then-SCIA Chairman John McCainn(‘;z -
AZ). Senator McCain was able t6 gain passage-of the bill in the Senate, however, the bill did
come up fora Yote in the House before the 104th Congress adjourned. , S "

f’I',hg Tulsa Amendments proposed that timely and substantive notice'” to the affected tribe at the
earliest possible stage would minimize the possibility that a tribe will intervene “late” in the
praceeding. This provision would extend the notice provision to voluntary as well as involuntary
- proceedings, and clarifies what should be included in the formal notice document sothat a tribe
can'make a fully informed dekcibsioh whether the, childis a member or eligible for membership,
Currently, notice is mandatory in involuntary cases only. One of the problems experienced in
‘voluntary cases is that tribes have moved to intervene after the child had been placed in an
- ‘adoptive or pre-adoptive home because it received late and often inadequately déscriptive notice..
< Extending the notice provisions would allow. potential adoptive parents to know immediately.if an .
"extended family member and/or the tribe has an interest in the child. Such notice would aiso.  ~
further a goali all parties can agree on: it would expand the pool of potential adoptive parents
because frequently the tribe knows adoptive or foster families which the state and/or private
adoption agencies are not aware.

V. THE “TULSA AMENDMENTS”

:thle m;[‘;lsa_,i tribes met with organizations and adoption attorneys to address concerns
z r)fix))r,iesse Yy th‘e sponsors of the House bill without Vviolating either fundamental principles of
Iel Vaj sovereignty and governance.or the original intent of ICWA.  Asa resuit of this ﬁ]eeting
Ts;ss :t;ﬁ::]v:: iclraﬁed ;hat effectively placed requirements on'all parties in voluntary proceedi,ngs ‘
tye-amendments signified the willingness of Indian tribe: d the speci .

o vermatiye: : willingness an trives to address the specific
tho‘se who feel that ICWA was “unfair” in‘its application... More importantly, the

@mendments meaningfully and substantively addressed tiie concerns rajsed about-the ICWA.

2:'1’.1'5';‘5414“‘?5 for Tribal Intervention.

In'tandem with the embellished notice provisions above, the Tulsa.Amendments would institute.a .
deadline for tribal intervention in a voluntary proceeding. The time period would begin from the
actual notice of the pending proceeding, .If an Indian tribe.chooses.not.to intervene within the
time period, then it would be precluded;from intervention in-the proceeding: .One of the criticisms
of ICWA was thaty,ﬁl}ndiyén tribes were intervening in cases.after the child had been.placed for:
adoption. ,In. those instances when an Indian tribe did intervene “late” in the process, the reason .
most often for the delay in voluntary cases was the lack of timely. notice to the tribe and/or.

prospective ado ptivg parents and still allow for meaningful participation of Indian tribes

;;Zilgigr;rgl .t;lueI,;:ct t:atg‘;,nxﬂﬂ{ 1082 and S. 569 incorporate the ICWA. amendment language
L » What Tollows is a summary of the Tuisa Amendment i
I Isa,  foll s, along with comments
an
d an explananion of what issues and ‘concerns they purport to address, h

. |

1. Notice to lnTﬁan Tribes for Voluntary Proceedings . ‘
o - 1 The Tulsa Amendments proposad that the formal notice to the tribe include the following infonmation so that

any given tribe can make enlightened, informed decisions regarding intervention: the child's name and actual or
anticipated date and piace:of bisthx, the names, maiden names, addresses and dates of birth:of the Indian parents and
grandparents of the child;. the names and add of the child’s ded family bers having a priority-of
i+ placement if known: the reasons why the child may be-an indian child; the names and addresses of the.parties to the state
 court proceediing; the Hame and address of the state court in which the proceeding 1s pending or will be filed, and the
L lime and date of the proceeding, the tribiil af¥ifiation, if any, of the prospective adoptive parents; the name and address of
any social services of adoption agency wvolved; the ideatity of any teibe in which the child of parent 1s a member; a
statement that 3 the tribe may have the right 10 Itervene: an nquis witetiier the Wribe, intends. o mtervene or watve
a0y £ ntervene, and a statenient that any right to, interven vaived il the trjbe does.nat respond in the
““manner ad within the Lme frames required by seehion 1913¢e).. . [

. A »
:n TlL.llsa, the tribes were cog'niza.nt that the concerns expressed about ICWA centered on the
tmeliness and certainty of tribal intervention and how the Act could be “tightened up” to
minimize thg seemingly “uqfair" tribal interventions in placement proceedings. Ther: was a
:g;ce;pno: th.a't the ICWA is applied »retroacti‘vely and therefore unfairly to the detriment of
ptive families invoived in adopting an Indian child. Combined with tribal proposals for severe
— ]

9 .
Titke HI of 1R, 3286, the ddoption Promotion and Swability dct of 1996,
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difficulty exercising jurisdiction under the ICWA. NCAI is mindful that it does not intend its

fraudulent adoption practices by adoption attorneys. By extending the notice requirement a'n(d.,,‘ “proposals to negatively impact any Indian tribe’s rights to exercise jurisdiction under the Act.?

placing a deadline on tribal intervention, all involved would have a more definite understanding o
the rights and obligations as early as possible. U

6. Open'Adoptions
3. Criminal Sanctions " The Tulsa Amendments propased that state courts be allowed to approve “open” adoptions
o where prohibited by state law. Some states prohibit a court in an adoption decree from allowing
the biological parents to maintain contact with the child after an adoption is finalized --- even if all )
the parties agrée. The Tulsa Amendments proposed that this option be kept open, even if '
‘prohibited by state law.

Many *problem cases” that have been cited in the media and on the floor of the House of” "
Representatives actually began with knowing violations of the Act” Current law does ot provide. .
explicit penaity for such violations. The Tulsa Amendments directly addressed the problemby
proposing severe criminal sanctions‘for attorneys and adoption agencies-that knowingly violated
the Act through?encouragm(g,fraudulenl misrepresentations or omissions by their clients. As with
the celebrated Rost Case,'most contested ICWA cases involve the circumvention of the ’
requirements of the iaw ---‘many because of unscrupulous attorneys and other adoption
professionals whose economic iriterest is best served by “avoiding” the complications brought
about by compliance with the ICWA“The Tuisa"Amendrtiénts provided great incentive to and
will deter attorneys and adoption agencies from counseiing the deliberate evasion of ICWA. I
cases of fraud, ﬁowever, the applicgtldh of the ‘Act, along with tribal intervention and the exercise
of tribal rights under the Act, will serve as'a deterrent to fraudulent adoption practices. In fact,

applying the Act will be the only remedy available to an Indian tribe or Indian family in such 2
situation. - ' ‘ i

Ward of Tribal Court

The Tuisa Amendments proposed that under the ICWA the Indian tribe shall retain exclusive
jurisdiction over children who become wards of the tribal court following a transfer of jurisdiction
‘from state court to tribal court.

8. Duty to Inform of Rights under ICWA

-Together with the proposed notice and sanctions provistons, this propoged phange tovthe IQWA
mposes an affirmative obligation on attorneys and public and private adoption agencies to inform
Indian parents of their rights under the ICWA. Although the number of fiercely IiAngatedrlCAWA_
“cases is low, many of those cases began because Indian parents were not informed of their rights
nder the ICWA at the beginning of the proceeding. The Tulsa Amendments would again bring
more certainty to ICWA-reiated cases, and would allow parties to be aware of whether IC:W.A.
applies in the beginning of the case so that all appropriate parties can provide input on the initial
lacement decision. ‘

4. Withdrawng“ofConsent'

Again addressing a perceived “unfairness” in the manner [CWA operates, the Tulsa Amendments |
.proposed a strict time limit within which a-biological parent can withdraw consent to a foster care
placement or ad;opnon. Under current law, a parent can withdraw consent to an adoption atany
point until the adoption'is finalized. ’ ' )
T o N o e L al Membership Certification
The perception ‘{that-many'of the “problem cases™ began when the biological parents withdréw ERE
consent 1o the adoption under the:ICWA can be'dealt with héad-on by including linutations for
withdrawais of such consent. It isimportant to'note that the issue of withdrawal of consent
occurs in non:Indian adoptions as well'as Indian adoptions and the Tulsa-Amendments would
provide more ciianly whenan Indian parent can withdraw consent to adoptions.

- ofal issues and concerns addressed and debated in Tulsa, the provision dealing with tribal
membership was the most contentious and rightly so. An Indian tribe’s right to freely determine
its membe;ship‘cmerm goes 10 the heart of self-governance and tribal sovereignty. Any tampering
with the right to determine tribal membership is condemned as unacceptable and intolgrablg.
NCAI'was formed in the 1940's in direct response to then-prevalent “Termination Legislation,”
‘which sought to end the unique political and legal status of Indian tribai governments and
similate Indian people into the mainstream, Just as we did then, NCALI opposes any . )
mendment. any minor change, or any technical correction to any federal statute that strikes at the
heart of tribal sovereignty, as does the proposed change to tribal membership determinations
‘contained in pending legislation.

5. Application of ICWA in Alaska
; on et

This provision .would clarify.that Alaska Native villages.are.included in the definition of
“reservation™ under-the Act. In-addition;:the Tulsa Amendments included a sensitivity to thie
unique aspects of “PL. 280 states.™ ‘Indian tribes in P.L. 280 states have experienced significant

sition testimony preseited in the il cowrt /i re Bridget R (CLAPp. 2d Dist. 1996), cert. demed,
(1996); the' Indian biolagical Tather stated that he hind beeh'advised w conceal lis indian hertage in order to avoid th
procedural requireients of ICWA, and theréby expedite the adoptibn proceeding, -

!
|

1 depg 12 goe Resolution TLS:96-007 3, “Protection of Public 1.aw 280 Tribes Regarding Amendiments to the indian
Ig Welfare. Act™.

7
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The Tulsa Amendments proposed that any tribal motion (o intervene in a state court Droceedmg .
be accompanied by a tribal certification detailing the child’s membership or ehglbllny for
membership pursuant to tribal faw or custom. Again, with the goal of bringing more certainty 1o -
ICWA-related cases, this proposed change directly responds to the criticism that the
determination of whether a child is eligible for membership is “without objective basis” or
“arbitrary.” The tribal certification would also explain the child’s relationship.to the tribe and

contain enough, background information so that a state authority 1s fully informed as to. the nature,
of the tribe’s relanonshlp wnth the Indian child.

VL. THE “EXISTING INDIAN FAMILY” DOCTRINE

Another major problem faced bg tribal governmenfs in exercising their rights under the ICWA is

the legal interpretation of the Act by the states. Courts in several states have interpreted the

ICWA as not applying to Indian children who have not been in the custody of an “existing Indian_ .

family.” This state court interpretation removes many Indian children from the protection of the
ICWA and from any relationship with their tribes. The creation of this exception by state courts
can only be mterpreted as a device to circumvent the application of ICWA in. Indian.child
adoption procecdmgs since ICWA’s express language does not include this exception and the
legisiative hlstory shows that the exception was not contemplated by Congress. For this reason,
the current “existing Indian family” interpretation by state courts is universally. opposed by tribes,

and NCAI callslupon the Congress to consider future legislation that would appiy. ICWA to all
Indian children; as that term is defined in the Act. 1

| Do
VIL. CONCLUSION ; =
3 o

Mr, Chairmen, | have set out the fundamentai concepts and principies that are embodied in HL.R. " 
1082 and S. 56? as reflected in the Tulsa Amendments. “Attached to my Statement is a copy of

the NCAI Junegu Resolution supporting both pieces of legisiation. In the weeks ahead, when the
Committees begm the process of adopting these bills and reporting them out to their respective
floors, 1 encourage Congress to keep in mind the reasons for the very existence of the Indian

Child Welfare Act, and wiv/ it Congress felt compelled to act as'it did in'1978." Continuing to
have as our ultimate goal the protection and best interests of the Indian child, Indian, tribes from
around the naupn have put forth reasoned changes to the ICWA that will strengthen the Act and

bring more certamty and predictability to foster care and adoption placements involving Indian
children. -

By protecting the ability of tribal governments to malntam the integrity of families and the tribes

themselves, thel intent of the ICWA'is preserved.'As you know, tribal sovereignty is moré than 2"
slogan and if it

tribal members

I thank the House Resources Committee and the Senate Committee on Indian Affairs for the
opportunity to appear today and comment on this legisfation. I would be happy to answer any *
questions you may have at this time.

25U.§.C. § 1903(4) (1978).

means anything, it means retaining the right to determine membership and protect

i Smelary
5 Diane Kzllzy
Cherokes Nationt

cikan tndian Corporation
2 Vice Presidents
rdeenArea |

Risselt (Bud) Mason £ -
(Theet Affiated Tribes

Anadarke Area T

Merle Boyd
1546 & Eox Tribe

010 Massachiusetts Ave.,
Second Floor

Washington, DC. 20036
(2024667767

466.7797 jucsimile

National
Congress of

Hidatsa & Arikarg ™

NW

117

" Resolution # JNU-97-069

Support:For ICWA Amendments* H R 1082 And S. 569

.WHEREAS, we, the members of the Natxonal Congress of American

.Indians. of:the.United States, .invoking the diving blessing of the Creator upon our

efforts and:purposes, in order to preserve for ourselves and ‘our descendants rights
secured under Indian treaties and agreements with the United States, and all other
rights and benefits to which we are-entitled under the laws and Constitution of the
United States to enlighten the public' toward ‘a-better understanding of the Indian
people, to preserve Indian cultural values, and otherwise promote the welfare of the
Indian people, do hereby estabhsn and submit the followmg resolunon and-

WHEREAS the Nauonal Congress of American‘Indians (NCAI) is the
oldest and largest national organization established in 1944 and comprised of
representatives-of and-advocates for:national, regional, and'local Tribal concerns; and
WHEREAS, the health, safety, welfare, education, economic and
employment opportunity; - and - preservation of cultural and natural resources are
primary, goals and objectives of NCAI; and

'WHEREAS, the:Indian Child :‘Welfare Act (ICWA) was designed in

.consultation with tribes and was enacted to support tribes in the protection of thelr

children from unjust removal and to strengthen their families; and

- WHEREAS, in-the-104th Congress, the' House of Representatives, in
Title- Il of the:Adoption Promotion and'Stability-Act of 1996, passed amendments

-to ICWA which would have.seriously limited the ability of Indian tribes to pamcnpate

in foster care and adoption decision-making affecting their chiidren; and *

WHEREAS, various members of both the House and Senate continue to
advocate for either complete:repeal ‘of the ICWA ‘6t ‘other legisiation that would
seriously limit tribal involvement in foster care and adoption proceedings affecting
their children; and

WHEREAS, the 1996 NCAI Mid-Year convention in Tulsa, Oklahoma
considered and endorsed aiternative amendments to ICWA (see Resoiution #TLS-96-
007A) which were the resuit of a one-year process of discussion between tribal
representatives and the American Academy of Adoption Attorneys, and

WHEREAS, the “Tulsa Amendments” have been introduced in the 105th
Congress by Congressmen Young and Miller as H.R. 1082 and Senators McCain,
Campbell, Domenici and Dorgan as S. 569; and
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NCALI 1997 MID-YEAR CONFERENCE RESOLUTION # 97-069 NCAI 1997 MID-YEAR CONFERENCE " RESOLUTION # 97-069

CERTIFICATION

WHEREAS;-H.R. 1082.and .S. 569, drafted by tribes and Indian organintibné in»a

~.consultation with reps ives of leading adoption attorney organizations, include. the following
elements: ; ' ‘ ’

““The foregoing resolution was adopted at the 1997 Mid-Year Conference of the National Congress
" of American Indians, held at the Centenniat Hall Convention Center in Juneau, Alaska on

June 8-11, 1997 with a quorum present.

W. Ron Allen, President

\Requires,notice to Indian tribes and certain extended family members in all voluntary child
custody’ proceedings '

Provnde for cnmmal sancnons for. anyone who assists a:person to-conceal their Indian-
ancestry or'the purposes.of avondlng the. apphcauon of the ICWA

Authorizes state courts to enter orders allowing for connnumg contact between tribes and
their fhnldren who. were adopted.

UM fr

Prowdes for certain provisions placing time limits on the tribal and extended family right Toaarel- Acting Recording Secretary

to mtervene in voluntary child custody prcccednngs and the right of unwed fathers to.: y
acknowledge paternity;.and . E

i’ .
Mandates that the judge in a xemunauun of paremal ngms or adopuon proceeding assure
that ﬂjle parents of an Indian child have been informed of their ICWA rights; and

Adopted by the General Assembly dunng the 1997 Mid-Year Conference held at the Centennial Hall
Convention Center in Juneau, Alaska, on June 8-11, 1997,

WHEREAS, Courts in several states have interpreted the IEWA as not applying to Indlan
children who hav‘e not been in the custody of an “ex:stmg Indian famify”"; and :

) WHEREAS, the “existing Indian:family”" interpretation of ICWA removes many Indian
chitdren from the protection of ICWA and from any: relauonshlp with their tribes and, for this reason,
is universally opposed by tribes; ;

. RN

: NOW/THEREFORE Bl: IT RESOLVED, by the Mid-Year Conference of the National
Congress of Amerjcan Indians, again’endorses the above mentioned tribally-initiated amendments to

the ICWA as proposed in H.R. 1082 and S.-569 and calls upon the lOSth Congress to enact this

legnslatlon, and ll

|
BE IT FURTHER RESOLVED, that the NCAI calls upon the Congress to review the
“existing Indian f?mily" interpretation of ICWA and . consider. future legislation that would apply,
ICWA to all “1nd]‘an children” as that term is defined .in ICWA.

L |
| ,
| |
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June 10, 1997 |

United States Senate Commuttee on Indian Affairs
Washington, D,C..20510

Re: Proposed Amendments to the ICWA
Hearing Date: june 18, 1997 .

Honorable Senators: ’ ' ]

Thank you for your mvitation to speak before the Senate Commuttee on Indian Affairs regarding the
Indian Child Welfare Act. As President-elect of the ‘American Academy of Adoption Attorneys,

and on that orgamization's behalf, 1 urge your approval of S: 569 to amend the Indian Child Welfare

Act.

1am a California attorney, and my practice is solely adoption-related litigation. Some of my cases
mvolve ICWA nssues and 1 have represented birth parents and adoptive parents in dozens. of cases

which have actually gone to trial. The lack of clarity in the Act, particularly the absence of notice *

requirements 1 n voluntary placements coupled with the tribe's right of intervention in such cases,
have caused placements to be disrupted when the children are several months to several years old,

and has caused my clients -- and more importantly the children mnvolved -- great distress and
uncertamty.

My colleague Marc Gradstein (who is submitting written testimony on behalf of the Academy of

California Adoption Lawyers)' and [ have been working for more than two years' with

representatives of the Native American community in order to reach some sort of consensus on
amendments which would give the act greater clarity. The process began in May of 1995 when we
testified in support of H.R. 1448 before the House Subcommuttee on Native American and Insular

-

SAMUEL C TOTARO, JR., PA 1996+

k 'preterences of the Act...

. the child's minority.
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.One of: the testifving attorneys for.the Native American community, Jack Trope, called
the committee’s attention to the fact that H.R. 1448 had been written and introduced with no.input
om the very people it would aﬁcct He was correct, and more importantly hc was gight.

Spok th hlm aﬂcr the hearing, and began: lhe process which has brought us here today.  After
ore than a year of meetings, conference calls and faxes, the joint group created a final draft of'

" which uit Iy became last year's bill.  For reasons 1 do not fully
undcrstand. that blll failed to become law. The samebill.is now before-you, and | urt,e ns passage

,569 were enacted mto taw, adoption attorneys and agencies would be gguu'e to give tnbes
‘notice of adoptive placements; and tribes in turn would be equured to exercise their rights or lose
‘them.’ ' Further, adoptive parents would be-able to rely on a tribe’s:waiver ofitheir right to.intervene

~ and could proceed with an adoption with the knowledge that it was secure from distuption by a

i Finally, tribes and adoptive parents could agree to leave children in adoptive placements
le.ag for visitat| :between the- child and other tam|lv,or tribal. members.

The.importance of requiring tribes to be given notice of placement for adoption-of children with

i Native American henitage. cannot be.overstated.; The-Actas it now stands allows, and perhaps even:

encourages, adoptive parents to keep secret the ethnicity. and culture of: the: children they are.
adopting. . When notice is not. given, the:tribes are deprwed of thc rq,ht to. enforce the placement»

Asthe Act now reads, no notice is required to tribes in voluntary placements. Yet tribes are allowed
to intervene in adoption proceedings, and quite possibly to bring them to a halt, at any point in the

‘ ~'adoption process. Further, if a parent, a child, or a tribe can show a violation of sections 1911, 1912

or 1913 of the Act, they can petition to set aside the action the court has taken at anv time during -

T

By requiring notice to tribes, and providing criminal sanctions against those adoption attorneys and
agencies who wilfully disregard this requirement, notice will be given in most cases. And where
:notice ts given, the tribe's right to disrupt an adoption ends as soon as 30 days after the child's birth,
Adoptive parents can aiso rely on a tribe’s written waiver of its right to intervene. Under current
law, even if a tribe is notified of a pending adoption, and writes back to the adoption attorney or
agency that it does not want to intervene, the tribe can change its mind at any point during the
adoption process.

1)
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111, Significance of the "open adoption' provision in thg proposed amendments to both the -
adoption and Native American communities;. - : o

One of the propased amendmgns would make legally enforceable an agreement between a tribe and

an adoptive family that the child would be allowed to visit with members:of his bmloglcal famlly ¢
and tribe. . - PR T § E

Often a tribe does not want to. disrupt an adoptive placement of.one of its children; but does wish
to maintain contact with that child in order to-let the child become connected with his heritage.
Such an agreement benefits the child immensely, as he is-able to remain‘in his stable placement:’ -
while having ready-made access.to. other children and adults who are “like” him ethnically. The ‘
benefit to adomlve parents is.obvious::They stand to keepa chlld they want to adopt

If this- amendment 15 enacted, ‘an agreement between a tribe and adoptive parerits will: be legallx
enforceable, ;thus . making such ‘agreements more * palatable::to':tribes. " ~Although  informai
arrangements for post-adoption contact can be made without-legal:sanction, if adoptive' parents-

decide to 1gnore‘the agreement, the tribe has no remedy and is hence less likely to emer mto an
agreement, - { : Vs

4 ;
Thank you.-for Lhe opportunity-to address this-group and urge passage of ‘these - important
amendments... If’ the ICWA can be amended in‘such a way-that adoptive placements can be more
secure at.an earher time, everyone benefits:: The'Indian‘community will have'knowledge about and”
acoess to more:of their. children, and adoptive:parents will hiave the assurance that children placed '
in their homes arg not going to be removed from their care far into the adoption.

|

T encourage thiszhanorable.committee:to amend: !he Act:A0 help provide quicker securm' for :
adoptive placcmes:ms

I

Smcerely,

ane A Gonnan A
Anomey at Law

L)
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Chairman Nighthorse Campbell, Chairman Young, Members of the

Committees, Good Morning. Thank you-for your kind invitation to offer

comments on the proposed amendments to the Indlan Child. Welfare Act.

to;the child. ‘But also in every contested case, the child was placed in the
‘home -most often by well meaning but:poorly trained individuals- who'
mply:failed to:make:preliminary -background ‘checks to determine if the
_child was Indian,.orif the child had extended family available for placement.
‘In‘other words, the:placement agent simply failed ‘to’ determine whether the
“child was actually-available:for adoption. And in these cases, the extended
family has a loving and nurturing family wanting to take care of its own
children. If this were not the case, the Courts would easily dismiss the

‘dispute. But the extended family always seems, to find out after the adoptive
placement is made

I strongly urge the Comnuttees to support passage of the legislation.
The amendments contained in these bills are.the product of discussions
which began over two years ago between the American Academy of Adoption
Attorneys (AAAA), the National Indian Child Welfare ‘Association (NICWA)
and Tanana Chiefs Conference (TCC). ; Since that time, the proposal has
developed and evolved into the legislation before you today, and is
supported by trlbes, adoption professionals, and social service agencies. : o SR : ‘
nationally. ) ) In the most public1zed case= the Rost case- a more sinister elementiwas -
Injected. The original attorney handling the case solicited a perjured’™ ,
document. denying: the :children's Indian ancestry with the intention to evade
. application of ICWA, in:conscious disregard of the possibility for placement
_ within the child's. existing family. The victimns of ‘this deceit were the
: chlldren, the extended farmly, and the adoptxve famlly

The prxme focus of.the ICWA has been { nvoluntary placements. For
example, TCC has an-average ongoing ICWA case load which ranges between
120-160. Over 95% of this case load involves involuntary placements arising
in the context of child protection proceedings. Generally, ICWA has worked
well in this context Often state and local agencies lack information about the
extended famxly of Indian children in their care. Tribes receive notice and
assist in placement with extended families or other members of the tribe.
When the provisions of ICWA are followed, Native American children are
most often placed with extended family members, who are best equipped to
address a troubled child's needs. These are children who are at the most risk
and in the gregtest need. ICWA has been very successful in maintaining
contact between tribal children, their extended families and tribal

communities, and delivering placement and rehabilitative services to Native.:
American chrlcilren and their families.

The goal of the amendments before these committees is to reduce the '
.possibility. of -conflict between birth and - adoptive families by establishing
procedures-which will clarify.the availability of a child for adoption early in
 the process;.and put all:parties on notice of these facts'before an attachment

can form:between child and adoptive parents. These amendments will
~ promote stability and certainty of Indian child adoptive placements, by
, addressmg the causes of ‘protracted" and needless lmgatlon and providing

* clear ICWA procedures related to voluntary adoptlons,
*:incentives for:early-disputé resolution, and

But thére have been problems in the context of voluntary placements, penaltles for those who mtent1onally v1olate ICWA.

which compris’e less than 5% of tribal ICWA caseloads. Practitioners involved:
in these voluntary adoptions seem to agree that in a few notable cases,
unnecessary litigation over the placement of Indian children has delayed
permanent placement of Indian children and caused needless problems for
the all those involved. It must be remembered, that these few cases are
exceptions, and involve the most wanted children caught in the system.
These legal d)sputes involve extended birth families and adoptive parents,
who both want to provide healthy nurturing homes to these children. For
tribes, the rest}ltmg conflicts are frustrating, since these legal battles consume:
tremendous resources fighting over certain children, when every tribe has -
hard to place ¢hildren in need of these precious resources.

1 NOTICE TO. INDIAN TRIBES £ i g
Currently,. ICWA requires that tnbes receive notice of 1nvoluntary
foster care placements, but does not require tribal notice of voluntary
adoptions. This has resulted in a serious dichotomy illustrated by two
Alaskan- cases which have set national precedence. In In Re JRS, 690 P.2d 10

(Alaska 1984) and Catholic Social Setvice AA, 783 P.2d 1159 (Alaska,
1989):the Courts theld ‘that tribes could: intervene into voluntary adoption
proceedings to enforce ICWA placement: preferences, but were not entitled to:
notice of these proceedings:: Consequently, tribes depend upon learning’ of
proposed-adoptions by word.of mouth; which needlessly delays the '
development. of :tribal responses and'interventions. This has been: * -
ecessarily disruptive.of adoptive placements‘and promotes litigation; In
some cases, the distinction between foster care; pre-adoptive and’ adoptive
placements becomes blurred so:that:emotional bonding of children to‘a
placement family occur long before the commencement of any legal
proceeding to initiate an adoption.

At the root of each of these disputes is poor social work. In almost
every case, the adoptive parents are kind loving people who simply want to’
raise a child- any child. A child is placed with them. They become
emotionally attached to that child, and will fight to preserve their connection:

Test. M. Walleri 2 N
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The legislation provides for notice to tribes of voluntary adoptions and:
specifies the content of the notice to assure that tribes have adequate
information to identify the child and the- child's-extended family and respon
in a timely manner. Notice provisions are triggered by:a number of differen
events other than the commencement of an adoption proceeding. - This will
prevent a child lingering in a pre-adoptive placement unnoticed,

2. TIME LINES FOR INTERVENTION

Under ICWA, tribes can intervene at any time in the proceedings. Thi
can be disruptive of an adoptive family placement if the intervention occurs
after physical placement of the child in the adoptive home.  Since tribes do
not currently receive notice of the adoption, their intervention is delayed.
This can be a common problem. Generally, tribes would oppose time limits
on intervention§ into adoption proceedings, because they do not have prior
notice of the proceedings. However, if tribes receive early-and adequate
notice, it is reasonable that tribes be limited to file their intent to intervene, or
objection to the adoption within 90 days after receiving notice of a placement,
or be precluded from further intervention: The legislation includes this
provision. Additionally, the legislation provides that if the tribe files a
determination within the 90 days that the child is not a member, the court
and adoptive parents can rely upon that representation in the adoption
proceedings. Inicases where a placement is made substantially prior to the
actual legal proeedings, additional notice of 30 days is required. Such a
provision encourages adoptive parents to proceed with adoption proceedings
in a timely man}ner and not leave a child in legal limbo unnecessarily.

On the other hand, the bills provide that if no notice is sent to the tribe,
the time limits for tribal intervention do not apply. This preserves the rights
of the tribe, am% also provides a clear and unequivocal incentive to adoption
practitioners to send early notice to the tribes, and make adequate ‘preparation

to assure a timely adoptive placement, and legal follow-through to complete

the adoption.

3. CRIMINAL SANCTIONS

As noted above, in the Rost case 49 Cal.-Rpt. 2d 507
(1996)] the original attorney for the adoptive parents counseled the biological.
parents to not disclose that they were tribal members. This was clearly
malpractice, but the threat of civil liability. has not been sufficient to deter
these deceptive practices. These practices are a frand upon the courts,
adoptive parents, Indian children, and Indian extended families, with
destructive rep%rcussions to all involved parties. The legislation would
provide rieeded| criminal penalties for such acts.

s

Test. M. Walleri 4
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Thecurrent iCWA does:not‘provide,\s’pecific time lines for a parent to
aw. his/her consent: to.adoption. Instead, ICWA: precludes withdrawal

of parental consent to adoption based on one of several procedural ;
benchmarks in the termination of parental rights or adoption process. In its
current form, it is-very unclear as to when a parentimay. or may not.
withdraw consent, since various states have differing adoption procedures

that may or may .not trigger the applicable sections.of ICWA. :The interplay
between,vatious state laws-has.led to litigation'in several ‘states with varyin
! ytc‘oiriéé;z;Additionally, the time lines between entry; of consents'to . o
adoptions and the' actual commencement of an:adoption- procedure varies
with the laws and practice patterns. of the various:states.. The longer time
between parental consent to .adoption and commencement of the adoption

- proceeding increases the potential for problems. This may become more

complex with inter-state adoptions:in which.consents to f.adqpt are obtained in
one jurisdiction and the.adoption proceedings are initiated in another state.
i This rlegiéllation_provides-a national standard as to when an Indian
parent'may withdraw consent to an adoption-and provides more o :
predictability and stability to-the adoption process: Under the legislation, a
parent may withdraw. a.consent.to adoption up to 30 days.after o
commencement .of .adoption proceedings, six months aft.er notice to thetribe
if no adoption proceeding is. commenced, or entry of a final adoption order,
whichever occurs first. These are clear and unambigpous standards, which-
would apply. nationally. without regard to local practice .procefiures. -

5. OPEN ADOPTIONS ...

Litigation over Indian children has a winner-take-all characteristic,
which is common in child custody/adoption litigation. In many states,
adoptions must totally: terminate the relationship:between children and
biological: parents.;In states: that allow: open adoptions;:this option has '

-provided a basis for settlement of contentious litigation which:allows Indian:

hildren to maintain contact with their: extended family and/or, tr'fbe, while:..
. émahﬁng in an adoptive placement to-which the chi.ld has emot.xonally-
bonded. This.legislation would authorize-open:adoptions.for Ind;an ‘children
in all states. .. .. o : e s e i |
"I;hhétproposal reflects-traditional customs of Native A‘rt.lerican gultures
which generally permit.open-adoptions by custom-and:tradition. While:the

it practice:may be: debated in the:context of:the dominant:non-Native culture, it

is a widely accepted, and culturally appropriate practice common.throughout
~Native American culture.

“Test. M. Waller 5
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' is bill will to link this legislation with
onents to. this bill will attemptto link, ’

e cscﬁix?ﬁm issues. - But this legislation is. at:lou('t1 hotx;vr beslt tZ ;\zr;glv?t .

di ich lague Indian child adoptive placement.

disputes which occasionally plague & ‘ optive pacemen &

important to remember that this legislation addresses 1ssue

i than not, the dispute is

: ‘5% of the tribal ICWA caseloads. More ofte,n; g ,
"twt:l::m'loving and caring families, and ‘what 'bggltnst;s aé;st?xl;tl‘i%:n;? of
cement ild-quickly tes into the

cement resources'for a child quickly degenera o e e eore is

‘ ild's'natural and proposed adoptive families. :

i fhiaccklu ;ocs;al work practice. In every case, the issues addressec! by this "
égi};thiOn arise substantially after the birth of a child, since adoptive paren

rely develop emotional attachments to a child’prior to birth.

1t is also important to note that under the terms of the legislation, it
purely optional, and premised upon the consent of the adoptive family an
the child's birth family. It is likely that it would be most commonly used i

trans-cultural adoptions, but it cannot be imposed upon non-Native adop
parents without their consent. :

6. WARD OF TRIBAL COURT

Ambiguity over who is:a'ward 'of a tribal court has led to some
confusion and litigation. The issue is important since wards of a tribal court
are subject to the exclusive:jurisdiction of tribal courts. ‘The:legislation -woul
clarify that under ICWA, a child may become a ward of a tribal court only if:
the child was -domiciled or resident within a reservation, or where
proceedings were transferred from state court to tribal court.

“We id consider the true consequences of thlS legislation, af\d its
affect g\'efts\:()q‘;ildren, ¥who are the beneficiaries of its mtex;}t\. tT(ik.:eﬁh;(il‘?:large
family:is in danger without ICWA, and we cannot 1gnor? a ar c%l o a8
.umbers of Indian children in order to.address the problems w: y
easily avoided by a more balanced approach.

7. H\TFORMN¢ INDJIAN.PARENTS OF RIGHTS.

Currently, ICWA only provides that an Indian parent is advised of
his/her rights respecting the adoption of his/her child by the court. “This
usually occurs long after the parent has.decided to consent to the child's
adoption, and for the most part is perfunctory.. It is not required that the-
parents be advised about his/her rights before the decision respecting
adoption is made.  This has resulted in Indian parents changing their mind;
after they havejconsulted a lawyer and been advised-of their rights. The
legislation 'wou“ld provide that attorneys,and public and private agencies
must inform lqdian parents of their rights and their children’s rights under*
ICWA prior to the entry of a consent to adoption. Hopefully, this will reduce
the number of parents who change their minds about adoption after
consulting an aittomey subsequent to signing a consent to adoption.

8. ALTERNATIVES:

I urge the ; irm i i dian

: uree the Congress-to affirm its commitment to sgpport Iny
amiliels,algld reaffirmgthevpolicy and goals of ICWA, w?ch have tisxireveld

Indian children well in the last nineteen years. And, at the sa%te ea;er

yould urge the Congress to adopt these amendments t0 p;ovfl te ger

ertainty and stability for Indian adoptive placements in the future. .

The alternatives to this legislation are not attractive. Congress could
do nothing, and simply be contentwith having a small number of Indiar
children and tl?eir birth-and adoptive families battle it out in needless
protracted litigation. Congress could repeal the Indian Child Welfare Act, and
have this nation return to a:time when the:majority-of Indian.children were
raised outside of Native homes; and simply accept the devastation of the
Indian family as a necessary accommodation to avoid inconvenience in a few
notable cases. Congress could simply ban adoption of Native children by non:}
Natives, and r}*move any hope of a normal family life to many Indian '
children, who are unable to find placement in their:tribes and families. - Or

Congress could recommit itself to the balanced and reasoned approach offered
in this legislation.

Test. M. Watleri -6 fesl. M. Waileri 7
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STATEMENT -OF KELLER GEORGE

siandardslhat. govern both the removal-of Indian children from their parents.and the .. ;
PRESIDENT OF 'UNITED SOUTH AND EASTERN TRIBES" L

placement. of those. children in homes outside of their parent's care. Congress conciuded that

the ICWA's provisions were in the best interest of Indian children; and-that imposition of
PREPARED FOR A JOINT HEARING ON PROPOSED AMENDMENTS o THE INDIAN e

CHILD WELFARE ACT OF 1978 BEFORE THE HOUSE RESOURCES COMMITTEL |

‘ AND THE SENATE COMMITTEE ON INDIAN AFFAIRS

ISH

-Ih;se. statutory requirements: on state child welfare, proceedings would help promote the
sta‘bility and.security of Indian families and communities--and halt the genocide.

; +The ICWA has greatly benefitted Indian nations, Indian children, and Indian families
Members of the House Resources Committee, T AN

and -members of the Senate Committee

‘ siﬁée ils enactment almost.twenty years ago, in spite of the: negative publicity. and ‘public
on Indian Affairs. I am Keller George, President of the United South and Eastern Tribes oot

CUSET™). 1 am }r ins 6 behalf of the USET regarding HLR. 1082 which controversy . that it has recently engendered. ‘The ICWA has helped Indian people by
Rt Wi to you on of ‘the regarding HR: , Whic

e : ehcouraging--if not requiring--state agencies and judicial officers to understand. and recognize
Representatives Don Young and George Miller introduced on March 13,1997 to amend the i

Indian Child Welfare Act of 1978 ("ICWA"

v ‘ - he importance that an Indian child's culture should--and must--play in custody and-welfare-:
).~ We urge you to adopt the amendments offered e R

“decisions regarding, that child. . By strengthening our Indian nations' involvement in child -
by Representatives d rding, tt

Young and Miller. Nonetheless, we are concerned that the proposed

critica ' e - welfare matters affecting our:children, the' Act has helped. facilitate. culturally appropriate
amendments fail toaddress one critical. issue that threatens Indian children with increasing g '

u 't;ri ging for many. Indian children. This ultimately benefits not only Indian children:and-
frequency throughor p ’“?‘p‘ iy -Andian ¢

ut the country:' ' kAccordingly, USET would prefer that yoh include an

7 “their faﬁxilies and communities, but state governments and-their taxpayers, as well: it is’
additional amendment to the ICWA, as explained below. the n1iie

; éxiométic that children who grow .up.fully imbued with, and:conversant in, their.cultural
Congress en:

icted the ICWA almost two decades ago in an effort to assist Indian

heritage and identity bring more stability to their. communities, and:cause-a concomitant
nauons in regaining i and i ‘

control over welfare decisions concerning their children. After

decrease, in the need for state social welfare services. In addition; increasing numbers of -
conducting hearings ‘ ase.in th

over a period 6f ten years, Congress conciuded that abusive, state and

Indian nations now. provide substantially. improved child welfare and family support:services,
private child welfar¢ Indi

practices had decimated tribai communities--with devasting effects upon

: / - as.-well.as judicial services, to their children and, communities as a direct result of the ICWA.
those Indian children who were; ultimately, ‘ ell.a

deprived of therr cultures by being placed in non-

Unfortunately, because not all adoption agencies and state judicial officers appreciate:
Indian foster and ad .. Un ;

optive homes. Recognizing that ethnocentric and racist attitudes by child

the immense benefit that the ICWA. has provided to our numerous and diverse communities,
welfare advocates ha ’

d resulted in a genocidal phenomenon, Congress enacted a statutory

controversy regarding the ixﬁplementation of the ICWA‘has erupted betw§qx} the Congrggs, the
scheme which recognized the primacy of the tribal role in child welfare decisions regarding e DR ;

tribal children, The{ICWA imposed upon state courts, and state and private agencies, federal




.. Fhe:states: of Alabama, California, Kansas, Louisiana, Missouri, Oklahoma, South Dakota,'
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Indian nations,.and the private-adoption industry. ‘Congressmen Young and Miller have T Carding 1 1

“render’ subjective determinations regarding how "Indian” a child really is. “Well-established
reintroduced ICWA amendments in an efforl to queéll that controversy. “We support these ~ s | ; i
“‘federal case law recognizes that the determination of who is and is not a member of an Indian

amendments:as an-effort to-"fine-tune™ the ICWA: i : ' the
nation- properly lies' solely’ within the purview of that Indian nation. The application of the

We believe, however, that the amendments are seriously flawed 1 il o~ %
s - ed 1n'that they fail to’ ' . o . . -
Y 4 ‘mexisting Indian family docirine” in an ICWA case challenges tribal sovereignty and goes to

address a problem that deeply affects tribal soverei ibal i ; :
‘ gnty and tribal identity; a problem that ‘ iy S ; ; Py 1
: © 8P “the very heart of tribal identity. The right to define who is and is not a member of the
calls into question the very notion of who is an "Indian child." While section 1903-of the : i ! : itical
: ‘ community. is central to Indian natisil's existence as independent political communities. Santa

ICWA deﬁnes,th;e\term "Indian child" clearly-and-unequivocally, numerous ‘state courts havi

j Clara Plicblo v. Martinez, 436 U.S. 49, 72 n.32 (1978). Individual from without the

o :
taken it upon themselves to re-define that term through a judicially-created exception to-the™
|

| ‘community, particularly those who historically have Been hostile to Indian culture, should not
ICWA that has*bgcome known as the "existing Indian family doctrine."™ These courts"have -

| ) “be permitted to impose any Indian nations their own notions of who is a péiitical, culfural, or’
openly demonstrated their hostility to the ICWA by refusing to enforce its mandates in those ‘ k

cases. where the judicial officer subjectively ‘determines that the Indian child has not

social member of our nations.” ™
“The very existence of this state-created exception to a federal law speaks volumes to
maintained significant social, cultural -or political reldtions- with their “tribal" 'comm}lnitiesiv v

; thél tesistance that some states continue to' mount to the enforcement of the ICWA. It is

troubling to USET that Congress has not yet seen ‘fit to address ‘this violation through

and Washington have applied this doctrine in' numerous cases as recently as this year.

| legisiative amendments. It is our deepest concern that if Congress Jails to correct this state-

Mot . . .
Thev»emsl‘mg Indian family doctrine" effectively eviscerates the mandates of the : i ; i o -and i
I initiated infringement on federal law (and tribal sovereignty), these state courts--and others in
ICWA--based upon nothing:more:than the individual whim- of the presiding judicial officer ; [, R, Jelisi : i ot
. “the future--will ‘use Congress’ inaction to ‘support a conclusion that the doctnine does not
applying the doctrine: The Act contains no langua, i i &
! ge which would permit a state coi : i AT : X .
‘ P urt 10 violate éither ‘the express terms of the féderal law or Congress' policies and intent regarding

enforce such an. exception.: Moreover, because most state judicial officers lack any

the enactment of that Jaw.

knowledge or cornprehension regarding the soctal, cultural, 'or political relations that tfibal

The devetopment of the "existing Indian family doctrine” is all-too-reminiscent of

members- maintaifn with-thei ies, judicial | i
ip withtheir communities; these-judicial officers should not be permitted to Washington State's refusal to honor and enforce a federal court decree which allocated the

. fisheries among the treaty and non-treaty fisheries almost twenty years ago. As the United

T

To its credit, the South Dakota Supreme Court subsequently disavowed the validity of

s State Ninth Circuit Court of Appeals noted, "[e]xcept for some desegregation cases [citations
this judicially-created exception. ! pp [elxcep greg; [
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omitted], the district 5ourl" has faced.the most:concerted official and private efforts to frustrate

a decree of a federal court witnessed in this century.” United States v. Washington, 573 F.2d.
1118, 1126 (9th Cir. 1978), affirmed, Washington State Commercial Passenger Fishing Vessel

Association, 443 U.S. 658 (1979). Similarly, the implementation of the "existing Indian
family doctrine" is ‘a(/clear refusal by those state courts which adhere to it to follow the
mandates of a federal law which Congress spgciﬁcally enacted to remedy . egregious statc
practices regarding Injdian‘ child welfare decisions. Accordingly, the USET request that this .

Congress address this‘ effort to frustrate a federa] law by amending the ICWA and prohibiting,
|
the use of the "existing Indian family doctrine." Failure to do otherwise will perpetuate

protracted controversies that use of the doctrine continues to engender, ultimately harming the

children, families, an;:l communities that are the very heart of these ICWA -cases. History has

|

demonstrated that this
!
I .

their identity--and their footing in this world.
i y

harm will affect not only those children, necessarily struggle to regain

o CONéLUSlON

In conclusion; the USET support the amendments offered by Congressmen Young and
Miller. However, thrL Indian nations that comprise the USET urge these Committees to
include an additional| amendment that will eviscerate the "existing Indian family doctrine" and

protect our children.| Thank you for this opportunity to present our views,

1385

e STATEMENT OF RAY:HALBRITTER
NATION REPRESENTATIVE. ONEIDA INDIAN NATION

PREPARED FOR:A 'JOINT.HEARING: ON PROPOSED AMENDMENTS TO THE INDIAN
CHILD WELFARE ACT OF 1978 BEFORE THE HOUSE RESOURCES COMMITTEE
AND THE SENATE COMMITTEE-ON INDIAN AFFAIRS

Members of the House Resourccs Commmee. and members of the Senate Commmee

=~ on Indian Affarrs l am Ray Halbrmer, Nauon Fepresematrv o" the Oncrda lndrar. Nation. 1

am v\rmng to you on behalf of the Oneida Indian Nauon regmdmg H R. 1082, \whlch
: Represemam €s Don Young and errge Mrller 1mroduced on March 13, 1997 to amend the

Indian Chrld Welfare Act of l978 ("ICW. A") We urge you to adopt the amendmenrs offered
“is
by Reprcsemam es YounL_ and Mrller l\omthclms we are Loncemed that the proposud

0 .

amendmenls larl to address one crmcal issue- that lhreaum lndran chrldrur \mh mcrcasmr,

Accordm;,l\ the Onuda lndran '\l.mon \\ould prn.ft.r th.u

frequencv lhroubhoul lhc country.

E

you include an addmonal amcndmenl 10 lhe lC WA as e\plamed belo“

Wi L :
Congess enacted the lC\\ A almost two decades aL.o n an elTon to assrsl lndlan
nations in rer__ammr_. comrol over \\elfare decmom concv.mmg, therr chrldn.n Al’ter

cnnduclmg hearmy over a penod of ten vears. Con;._.ress concludc.d that abusne state and

prlvate chrld \\cllarc prdcucu had du.rmdlcd lnh.rl commumties--with du astng c.l‘luls upon

i -lhose lndldn chlldrcn v\ho were, ultimately, dcpn\cd 01 lhur cuitures by bung plau,d in non-

‘ lndlan fosler and adopme hom«.s Recogmzmg that uhnucenlnc attitudes by Chl]d \\elfau
. et oy S, st
-advocmes had resulled ina genocrdal phenomenon C ongregs enacled a slalulorv scheme
,whrch recogmzed the pnmacy of 1he trlbal role in chlld welfare decrsrons regardmg mbal

s

'rkchnldren The lCWA 1mposed upon state couns and state and prnate agencies. federal

standards that govern both the removal of Indian.children from their parents and the
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placement of those children in hOH]LS outside of their p,ircm s care. C ongress concluded that
the ICWA's provisions were.in the best interest of Indian chlldren and that imposition of
these statutory ‘requirements on state child welfare. proceedings: would help promote the
stability .and security of Indian families and comﬁlunitiés. .

The ICWA has greatly benefitted Indian nations, Indian childrén. and Indian families
since irs enactment airrlos! twenty years ago, in spite ‘uf the negative publicity and public
comroversy that it has recently engendered. The ICWA has helped Indian people by
encouragmg--rf not requmng--state agencrcs and _)udlcml officers to understand and recognize
the imponance that?ian Indian child's culture should--and must--play in custody and welfare
decisions regardingfthat child. By strengthening our Indian nations' invelvement in child
welfare matters amcung our children..the Act has help‘.d facilitate culturally appropnalc
upbringing for many indian chlldrcn lhls uitimately bcneﬁls not only lndlan cmldren and
their families and communities. but state 50\cmmcms and lhur taxpa)crs as well:

axiomatic that children who grow up fully lmbucd with. and conversant in, thcxr cultural

iis

heritage and identity bnng more stability to their communities, and cause a concomitant

¢

decrease in the nee:! for state socml welfare services. In addition. incrcasing numbers of

Indian nations nowj providc substantially improved child welfare and family support services.
as well as judicial services. to their children and communities as a direct resuit of the ICWA.
Unfonunalcl_v. because not all adoption agcncies and state judicial officers appreciale

the immense benefit that the ICWA has provrded to our numerous and dn'crse communities.

controversy regardmg the lmplcmematxon of the lCWA has erupted between Congress. lndlan

nations, and the pr vate adoption inlduslry. Congressmen Young and Miller have remtroduced
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amendments in an effort-to quell that controversy,

We support these amendments-as

can-effort 10 "ﬁr}c-tupe'f, the ICWA_
‘ . ;:}We, believe, however, that the amendments are seriously. flawed in that they. fail;to
‘address a problem that deeply affects tribal sovereignty, and triba identity. a problem that
calls mto question the very notion of who is-an "Indian child." While section 1903.of the
ICWA defines t‘hcy term “Indian child" clearly and unequivocally, numerous, state courts ‘have

: 'tukeu‘ it upon themselves to re-define that term through a judicially-created exception 1o the

', ICWA that has become known as the "existing Indian family doctrine.” These courts have
openly demonstrated their hostility to the ICWA by refusing to enforce s mandates.in those:.
cases where the judicial officer. subjectively. determines that the.Indian child has not ;

: malnlarrrsq srgniﬁczrru social. cultural or political relations:with. therr "tribal” communities.

. Thc_:s:tavtgs of Alabama, California, Kansas. Louisiana. Missoun. Oklahoma, South Dakota.}
and Wgshington have applied this doctrine.in numerous cases as recently as this year. .
:I’hc."g.\;jslmg lndian fami}y doctrine” effectively eviscerates the mandates. of the.

IC {\--based upon nothing more than the ndividual whim of the, presiding judicial officer .
"appiying‘_lhc doclrinc.‘ vTh_e;Acl contains no language which would permit a state court.to"
eu{?rce such an exception.. Moreover, because most state judicial officers lack any

: knour?gc?ge or comprehension regarding the social. cultural. or political. relations that: tribal

- members maintain with their communities, these judicial .officers. should not be permitted to

“render subjective derermmauons regarding how. "Indian”.a child really. is. Well-established

"To its credit, the South Dakota Supreme Court subsequently disavowed the validity of
this judicially-created exception.
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. ’ R . i L . | is Harm' will:affect not only-those ‘children; necessarily struggle 1o regain
federal case-law recognizes that the determination of ‘who 1s and is not a member of an Indian ;dem nstra?ed that this ¢ . OISR :

- o . . ) e . i r--and their footing in this world. .
nation properly lies solely within the purview of that Indian nation. The application of the entity _,‘a’»f“d lhe. . .g N

, . L N o - CONCLUSION ‘
"existing Indian family doctrine™ in'an ICWA case challenges tribal sovereignty and goes to

{ I ibal i i ; io 1 conclusi , the Oneida Indian Nation supports the amendments offered by
the very heart of tribal identity.  The right to define who is and is'not a member of the In conclusion PP

i ; : . ; and Miller. However, we urge these Committees to include an
community is central to'Indian nation's existence as independent political communities. " Santa Congressmen Young . R D
Clara:Pueblo v, Martinez; 436 U.S:'49, 72 n.32 (1978). Individuals from without the additional amendment that will remove the "existing Indian family.doctrine” and protect our
: o . . S . o & i I for this opportunity ta present our views.
community, particularly those who historically have been hostile to Indian cuiture, should not . o fhlldren. Thank you ppo ’ y tap IR
be permitted to imbose any Indian nations: their own notions of who is-a political, cultural, or

social member of our: nations.

It is our deepest concern:that if Congress fails to correct this state-initiated

i

infringement on fec]]eral law (and tribai sovereignty), these stale.coﬁns--ahd others in the
future--will use Col\lgress? inaction to support a conclusion that the doctff;e does not violate
cither the express terms of the federal’law or'Congress' policies and intent regarding the
enactment of that law. ' The implementation of the "existing Indian family doctrine™ is a clear
|
refusal by lhoscvstailc courts which adhere to’it to follow the mandates ofa federal law whfc'h
Congress speciﬁcal?y enacted to remedy egregious state practices regarding Indian child
welfare decnsions.*‘(\ccordinglyylhe ‘Oneida Indian Nation requests that this Congres's‘éddress -
this effort'to frustrdte & federal law by amending the ICWA and prohibiting the use of the
“existing' Indian faréxily doctrine."  Failure to-do otherwise will perpetuate protracted
controversies that ‘use of the doctrine continues 1o engender, ultimately harming the children,

families, and communities that are the very heart of these ICWA cases. History has

1
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Lac Vieux Desert Band of Lake Superior Chippewa Tribal Government
.0. Box 249, Choate Road * Waterameet, Michigan 49969
906-358-4577 » Fax: 906-358-4785

Council Members:
John C, McGeshick, Jr.
James Williams, Jr.
Michael Hazen, Sr.
Delofes Williams
Helen Smith

Executive Officers:

John C. McGeshick, Sr., Tribal Chasrman

Rlchard McGeshick, Sr., Vice Chawman
" Rose Williamy, Secretary

Ilatvey White, Traasurer

The L;c Vieux Desert Band of Lake Superior Chiﬁpew&
“under’ their constitution’established very specific criteria
for eligib#llty for tribal enrollment. Every federally.
recognized Indian Tribal Government operates under an
individualitribally relevant constitution, which identifies

enrollmen!

jcriteria for that specific Band or Tribe. This is
one of'theltenants of "tribal sovereignty. Tribal enrollment

|
criteria protects Indian pecple and Indian children.
i

The Iédian Child Welfare Act passed in 1988 by Congress
representsimany years of stringgle by tribal and non~-tribal
persons and entitiea to effectlvely create a document which
offers sovereign protection to Indian children, Indian
families and Indian tribes. The Indian Child Welfare Act was
born of a great need. for families and tribes to stem the loss
of Indian children to non~Indian families. Indian children
are citizens of a sovereign Tribal government and citizens of

the United States, this is a unique status which affords them

protection under treaty.

Adjustments and dments to the Indian Child Welfare
Act need to be very carefully studied and not taken lightly.
Careful study of Indian history will support the need for

strong legislation to uphold tribal sovereignty.

“in support of the two amendment packages which will be the
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The Lac Vieux Desert Band of Lake .Superior Chippewa is

focus of the June 1997 hearings in regaxrds to the Indian

Child Welfare Act, H.R. 1082 co-sponsored by Chairman Don

‘Young and George Miller-and'S. 569 co-sponsored by Senators

John McCain,: Ben Nighthorse Campbell, Pete Domengci, and
Byron Dorgan }epresent a diverse coalition reaching consensus
to continue protection of Indian children. We are asking you
to listen carefully, to -all testimony and-remembax the treaty

obligations and the unique sovereign status of Indian tribes.
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-To the: Chairmenand members-of the both Commuttees, thank you for-the opportumty:to present
- this testimiony on behalf'of the National:Indian Child ‘Welfare Association that is based i
““Portland, Oregon. Our comments will'fécus on-otir view that the Indian Child Welfare Acti:
(ICWA) has worked successfully for the vast majority of Indian children, families, and tribes.
Where there is a need for' improvements the appropriate solutions should reflect a measured,
“.reasonable approach that.considers the originai purpose of the ICW A, and the needs.of Indian ™
children, families, tribes, and’prospective adoptivé parents. We believe that the amendments
contained in'S. 569 and H.R. 1082 that:were developed by the:tribes; the National-Indian Child
Welfare Association, and the National Congress of American Indians, with-input from the'-

" American Academy of Adoption Attorneys, represents such an approach. These ICWA
amendments are supported by our organization because of their balanced approach to helping
protect Indian children and provide increased certainty for those involved in the process of
adoption Our testimony will provide background on the Indian Child Welfare Act and identify-
... the-reasons we believe Congress should: support S.569 and'H.R.:1082.

““National Indlan Child Weélfare Assocxat)on (NICWA) The National Indian Child Welfare
Association provides a broad range of services to tribes, Indian organizations, states and federal
- “agencies,'and private social service:agencies throughout the United States. These services are’
- not'direct client services such as counselinig-or-case management, but instead help strengthen the
. programs that directly serve Indian:children and families. - NICWA services include: 1)

. professional training for tribal and ‘urban Indian social service professionals; 2) consultation on*’!
‘social service program-development; 3)-facilitating child abuse prevention efforts in tribal
~icommunities; 4) analysis and dissemination of public.policy information that impacts Indian
:children’andfamilies; and 5) helping state,-federal and private agencies improve the *
ieffectiveness of their services 10 Indian people: ‘Our.organization maintains-a strong network in
Indian country by working closely with the National Congress of Amencan Indlans and trlbal
governments from across the United States

i . w5 i : et
i 5 . i . (Y

]NDIAN CHILDREN AND FEDERAL POLICY

I 1819, the United States Government established the Civilization Fund, the fifst federal policy:
“to directly affect Indian children. It provided grants to private agencies, primarily churches, to
- establish-programis‘to-‘civilize the Indian."- In:a report to Congress-in 1867, the commissioner: of
Indian' services declared that-the-only successful way-to deal with the "Indian problem" was-to -
separate the Indian children:completely fiom their tribes. -In support of this policy, both:the
--goveinment and private institutions-developed large mission-boarding schools for Indian children
that were.characterized by military type discipline.” Many of these institutions housed more than
-a thousand students ranging in'age from three to'thirteen. Throughout the remainder of the: -
nineteenth'century, bodrding schools becamie more: ‘oppressive:In 1880, for instance; a written:
polklcy made it illegal to use any native language in a federal boarding school. In 1910, bonuses -
- were used to encourage boarding school workers to take leaves of absence and secure as many
students as ‘possible from surrounding reservations: -These “kid snatchers” received no guidelines
regarding the means they could use: Congress addressed:this issue by declaring: "And it shall be
unjawful-for any Indian:agent or other employee to induce; by withholding rations'or by other
improper means, the parents-or next of kin: of any Indian child to consent to the removai of: any:

Indlan child beyond the:limits of any reservation." - In addition to boarding schools, other federal
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practices encouraged moving Indian children away from their. families and communities. In
1884, the "placing.out” system.placed numerous: Indian children on farms in the East and:
Midwest.in.order.to learn the;;'vaiues .of work and the-benefits of crvilization.”

Federal polfc.y ,éonti\rlhed throughout the twentieth century with a§simi1ation being the key: focllsd
in the Boarding Schools up until the 1950's. The.passage of :Pu.bhg: Law ?80 in.1953 represen e
the culmination of almost a-céntury old federaj policy.: of assxmﬂauon.. »I; s uitimate goal-was to
terminate the yery existence of all Indian tribes..- This ultimate assimilation policy was reflectécl
in the child welfare policies of this period. . : :
Throughout the 1950 .and 60s, the adoption of. Indian\childlien into non-Indian homes, pnmarxly
within the \private sector, was widespread.: In 1959, the.Child Wel_far,e Leagueof Amerfca, the.
standard-setting body for child welfare agencies, 1n cooperation w@ the Bureau of Infhan
Affarrs, initiated the Indian Adoption Project. In the first year of this project, 3?5 Indian
children were placed for adoption with non-Indian families in eastern metropolitan areas.

Littie attention was paid, either by the Bureau of Indian Affairs or the states, to providing
services on reservations that would strengthen-and maintain Indian families. -As late as 1972,
David Fanshel wrote in Far From the Reservation that the practice of removing Indian children
from their homes and plac:ng them in non-Indian homes for-adoption was a desirable option.
Fanshel points out in the same book, however, that the temoval of Indian children from their
families and communities may well be seen.as the "ultimate ndignity to endure.”

Fanshel's speculation bore out the truth of the matter..:A- 1976 study'by the- Association-on

American Indian Affairs found that 25 to 35 percent-of all Indian Children were being placed in
out-of-home care. . Eighty:five percent of those children were being placed in non-Indian homes.,
or institutions. In a response to the overwhelming evidence from Indian communities that the

loss of their children meant the destruction of Indian culture, Congress passed the Indian Child
Welfare Act of 1978. [REE . e

THE INDIAN CHILD WELFARE ACT

Lot M

The unique.legal reiationship that exists between the United States government-and Indian
people made it possible»f?r Congress to adopt this national policy. Because of their sovereign:
nation status; Indian tribes are nations within a nation...The Constitution of the United States
provides that /Congress shall have power to regulate. commerce with Indian tribes."- Through
this and other constitutional authority, Congress has plenary power over Indian affairs, including
the protection and preseryation of tribes and their resources. Finding that "there is no resource
that is more vital to the continued existence and integrity of Indian tribes than their children,” ;.
Congress passed the Indian Child Welfare Act. :

The ‘Act, designed - to protect Indian families, and thus.the integrity of Indian cultre, has two
primary provisions.: First, it sets up requirements and standards for child-placing agencies to
follow in the,placement of Indian children. . Xt requires, among other things, providing remedial, :
cuiturally appropriate services for Indian families before a piacement occurs; notifying tribes . .-
regarding the placement of -Indian children and, when placement must-occur, it sets out -

T

'
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preferencfes' for the placement of.these children. The placement preferences start with members
of the chllld’s family, Indian-or nion-Indian, then.other members of the child’s tribe and lastly
other Indian families. Both tribes and state courts have the ability to piace Indian children with

‘non-Indian families and often do when appropriate,

The Act also provides tribes- with the ability to intervene inchild custody proceedidgs, which
results in greater: participation from extended family members in-many cases. Additionally, the
Act recognized existing Indian tribal authority-on the reservation and extended that authority. to
non-reservation Indian children when state courts transfer jurisdiction to tribal courts. A result
of the Act has been the development and implementation of tribal juvenile codes, juvenile courts

tribal standards, and child welfare services.. Today, almost every Indian tribe provides a range of
child welfare services to their member children. :

INDIAN FAMILIES ARE THE LIFEBL.OOD OF INDIAN COMMUNITIES

The importance of Indian families and their extended family networks in tribal culture has been
well documented, especially during hearings for the Indian Child Welfare Act:

[TIhe dynamics of Indian extended families. are largely misunderstood: An Indian child may
have scores-of, perhaps more than a hundred, relatives who-are counted as close, responsible
members of the family...The concept of the extended family maintains its vitality and strength in
the Indian community:: By custom and.tradition, if not necessity, members of the extended
family have definite responsibilities and duties in assisting in childrearing. .

- [House Report 95-1386, 95th Congress; 2nd Session (July 24; 1978) at 10, 20.]

The strength of tribal culture comes from:the agreement by members of who they are.as a tribe
and the value system that supports their tribal culture. This:membership: views family in a very
broad sense; understanding the importance of all. members in helping raise children and promote
the-well-being of the tribe. - When an Indian-child-is bom, it is a time of celebration, not just for-
the immediate family, but the for the extended family and other tribal members as well. - Tribal
members, whether they live on the reservation or-a thousand-miles away, are aware of this time.
for celebration.and feel.the common connection of this event: -Family and culture are-
synonymous for Indian people and any changes in tribal membership or family will mean
changes in cuiture and the viability of that cuiture.for:all members. - «
Acknowledging these family and community values leads to an appreciation of what it means to
atribe to lose even one child. Today, with a number of smal tribes facing what can only be
described as an precarious future and possibly even extinction, it becomes-even more important
to nurture the connections between Indian children and their tribal community.

TRIBAL MEMBERSHIP

Formal. tribal membership determinations-often do not happen prior:to or at birth. Most tribes
require a variety of information to:be:collected after the.birth-of the child before the membership
process can.even be initiated. The process itself can take anywhere from one month to several
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months depending on the.accuracy.of information provided, the:number: of tribal. membership
requests needing review, and:the timing of the next tribal council or membership committee.:
meeting. <! f i :

The determination of tribal membership does not happen overnight and for good reasons. With
the romanticism of Indian culture that began in-the 1960's many:non-Indian people-have made *
claims to Indian heritage and the services or benefits that:come:with-membership:: By necessity,
tribes have had to become careful in screening:membership so that limited:tribal services, such as
health care, are available for-those.tribal members who qualify for them. This.means that
membesship determinations can take time and because-of limited resources:to-support-this
process, many. tribes fiave times when enroliment applications-are not accepted. The:closing of
the enrollment process is not of great concern to many:tribes, because membership is-stilt
extended to tribal members, even if they have not completed a formal enrollment process. In
addition, some tribes view enrollment lists as secondary to determinations of membership based
on their intimate knowledge of what families and individuals are members of the tribe.

For those Indian families that are experiencing difficulties n trying to-meet their basic needs,
formal membership procedures may be a low priority, Because membership is assumed by many
tribal members and the tribe under tribal traditions'and customs; focusing on formalizing
membership status-during these stressful times would not seem necessary to many Indian people:
Unlike other governments that use paper documents-such as birth certificates as the primary"
means:of establishing membership;-tribes: have Jong used-and will continue-to-use their:
customary and traditional practices. = .= S e e s

Enrollment does not equal membership in many.situations.: Many tribes, especially.small tribes,
do not have updated enroliment lists for a variety of reasons. One reason is the forced dispersion
of the Indianpopulation as.a.result of failed federal policies, such as the Boarding-School, )
Termination and Relocation eras. . During these periods Indian. cOmmunities ‘were broken apart’
by the forced removal of large numbers of children,:while large numbers of -adult Indian:people~*
were separated from/their families involuntarily.: The legacies of these policies are still visible:in
Indian Country today, as adult Indian:people live in isolation from their families-and -
communities, many not knowing their families or heritage. - Tribes struggle to.regain these lost:
connections; but are many times not:successful until:years and sometimes decades have.passed in
these Indian peoplesjlives. Stories:abound in Indian Country of aduit Indian people finding their
families or connections to tribes that they'never knew.existed and the pain and grieving that they
have lived with for many years because of their lost identity. In some cases, these people will
never be given the opportunity to regain that sense of heritage and know their family. -

ANSWERS TO QUESTIONS REGARDING THEICWA . . . , B

1) Was the ICWA intended to provide protections to Indian children and families living off the
reservation? A

Yes.. When Congress-began: hearings on the ICWA prior to: 1978, it was found:that the children
most vulnerable to Ynnecessary: removals-and institutionalization werethose Indian children that
lived off.the reservation. At the:time of passage of the ICWA,25% -35%:of all Indian children:

- ayailable to all- Indian children who are members of a federall
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~were being unnecessarily removed from their homes and isoiated from their natural families and
communities. ;Thgse living off-reservation were particularly vulnerable to unnecessary removal
. because of their distance from tribal agencies and courts which had critical knowledge and.

experience to provide in.a child custody proceeding. The legistative history of the ICWA and
current body of federal case law makes clear that Congress intended to make ICWA protections

yal ! y-recognized tribes:regardless of
their place of residency. .

2) Does.the ICWA mandate that Indian children only.be placed with Indian families?

No. The ICWA only provides preferences in the placement of Indian children with the first

: preferenc;q: being family members - Indian or. non-Indian. Furthermore, the ICWA. provides state
..courts with the ablhty to alter the placement preferences upon a finding of good cause and have
- often done this. Furthermore, a large number of tribai child welfare programs in the United

Stateg have placed and will continue to place Indian children with non-Indian foster care.or
adoptive families when appropriate. It is important to understand that the process used in

making placement decisions regarding any, child will ultimately.determine how well a child’s ;.
needs are met. If the process is.exclusionary and does not include all of the important parties,‘the
Placement becomes at risk of being disrupted or harmful to the.child. Inclusion of all parties.-

- extended family. members, blrth parents, tribe, and prospective foster or adoptive parents - is the
~»most successful strategy and should be a part of every placement decision. This is the standard

of practice that the ICWA establishes and when used properly almost never resuits in a disrupted

/. placement,

3); Why should a tribe be allowed to intervene in a voluntary adoption proceeding between a

~-consenting natural parent and a prospective adoptive couple?

As many states and tribes have found in their child welfare practice, many times.natural parent(s)
who are thinking about giving their children up for adoption have not clearly thought this
decision through and may not be aware of opportunities to place the child with other family
members. These parents are often very young and not yet mature in their thinking, but are
nonetheless trying to deal with the tremendous stress of an unexpected pregnancy or other.crisis
in their immediate family. This was the case in a number of adoptions that were identified in the
Congressional Record last year where young Indian parents, some that were not even 18 years of
age, were being counseled by.adoption attorneys to avoid involving their extended families in
decisions to adopt out their children. Regrettably, these parents were then faced with a very
tough decision, one that has lifelong consequences, with little, if any, balanced information on
aiternatives to placing the child outside the natural family.

Situations like these where young Indian parents are ohiy provided one way out of their dilemma
do not meet the best interests of anyone, particularly the child. Allowing tribes to be a part of the
adoption process enables extended family members in the community to be notified of a
potential adoption of their grandchild, niece or nephew and be afforded the chance to discuss a
possible placement in their family before it is too.late.






