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INDIAN CHILD WELFARE ACT

WEDNESDAY, JUNE 18, 1997

U.S- SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING -
JOINTLY WITH THE COMMITTEE ON RESOURCES, U.S.
HOUSE OF REPRESENTATIVES,
Washington, DC.

The committees met, pursuant to notice, at 10:35 a.m. in room
106, Dirksen Senate Office Building, Hon. Ben Nighthorse Camp-
bell (chairman of the Senate Committee on Indian Affairs) presid-
ing. ,

Present from the U.S. Senate Committee on Indian Affairs: Sen-
ators Campbell, Inouye, and McCain.

Present from the Committee on Resources, U.S. House of Rep-
resentatives: Representatives Young, Kennedy, Christian-Green,
and Faleomavaega.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORA]}O, CHAIRMAN COMMITTEE ON INDIAN
AFFAIRS o

The CHAIRMAN. Good morning. The joint hearing of the Senate
Indian Affairs Committee and the House Committee on Resources
will be in session. If folks will take your seats, we'll get started.

Welcome to the Committee on Indian Affairs. Chairman Young
is on his way and will be along shortly.

This morning we will receive testimony regarding two bills to
amend the Indian Child Welfare Act of 1978. The proper standard
to judge these amendments is simply this: Do we serve the best in-
terest of Indian children? I believe that these changes will serve
the best interest of Indian children, protecting families and tribes,
and alleviate the cost, time, and heartache that some adoptive par-
ents have experienced in adopting Indian children.

With rare exceptions, the ICWA statute has worked well since its
enactment in 1978. To understand the bills we are considering
today, we must understand the crisis that led to the passage of the
ICWA in 1978. Prior to that time, there simply were no protections
available in situations involving the removal of Indian children
from their. families, their tribes, and their cultures. Prior to the
passage of that act, between 25 percent and 35 percent of all In-
dian  children were separated from their families and- adopted or
put in foster care or in institutions,

The Congress sought to stop this practice by providing proce-
dural safeguards for Indian families and tribes. The ICWA rein-
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105TH CONGRESS

I

1ST SESSION

S.569

To amend:the Indian:Child Welfare Act of 1978, and for other purposes.

IN THE SENATE OF THE UNITED .STATES

APRIL 14, 1997

Mr. MCCAIN (for himself, Mr. CAMPBELL, Mr. DOMENICI, and Mr. DORGAN)
introduced the following bill; which was read twice and referred to the
" Committee on Indian Affairs

oy

~ A BILL

To amend the Indian Child Welfare Act of 1978, and for

other purposes.

1 Be it enacted by the Senate and House of Representa—
2 tives of the United States of America in Congress assembled,
3. SECTION 1. SHORT TITLE; REFERENCES.

4 (a) SHORT TITLE.—This Act may be cited as the
5 “Indian Child Welfare Act Amendments of 19977,

6 (b) REFERENCES.—Whenever in this Act an amend-
7 ment or repeal is expressed in terms of an amendment
8 to or repeal of a section or other provision, the reference

9 shall be considered to be made to a section or other provi-
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9 i3

1 sion of the Indian Child Welfare Act of 1978 (25 U.S.C. 1 (1) by inserting “(1)” before “Where;

2 1901 et seq.). 2 (2) by striking “‘foster care .plaeement” and In-
| 3 SEC. 2. EXCLUSIVE JiIRISlSié’I‘ION.N’ 3 serting ‘“‘foster care, or-preadoptive or g.),doptive place-
4 Section101(a) (25 U.S.C. 1911(a)) is amended— 4 ment?; ;oo e e
‘ 5 (1) by inserting “(1)” after “(a)”; and 5 (3) by striking “judge’s certificate  that the

6 {2) by striking the last sentence and inserting 6 terms”. and dnserting: the following: “Judge’s ce}'tiﬁ-

7 the following:" 7. ... cate that— ’

8 : “(2) An Indian trlbe shall retain exclusive /Junsdlctxon 8 .. “(A); the terms?; .

9 oveﬂ “any chlld custody proceeding that mvolves an Indian 9 {4) by striking “or Indian custodian.” -and -

10 chxl}d, notwithstanding any subsequent change in the resi- 10 serting “or Indian custodian; and’; |
11 den%ce or domiecile of the Indian child, in any case in which 11 . .. -(b) by inserting after subparagraph '.(A), as dems-
12 the [ndlan ehlld-— 12 ignated by ‘paragraph (3) of this subsection, the fol-
13 “(A) re31des or. is domiciled within the reserva- 13 lowing new subparagraph:
14 tion of the Indian tribe and is made a ward of a 14 “(B) any attorney or publie or’ private agency
;j 15 . tribal court of that Indian tribe; or 15. . . that facilitates the voluntary termination of paren'?al
| 16 . “(B) after a transfer of jurisdiction is carried 16 ...  .rights.or pl‘eadopti"e ‘or adoptive placementv»has e
17

oout under subs,gc@qn (b), becomes a ward.of a. tribal

| lv E i j S f S
2() 1 9 O I (3] OV1S1O: O “l[

Section 101(c) (25 U.S.C. 1911(e)) is amended by

20 Act, and has certified that the natural parents will
21 striking “In any State eourt proceeding” and inserting 2 Lo, motified within 10 days of any change in the
22 “‘Exe%zpt as provided In seetion 103(e), in any State court - adoptive Jlacement.”; N
y proce&ﬁding?. ) R 23 (6): by striking “The court shall also certify
24 SEC. af VOLUNTARY TERMINATION OF PARENTAL RIGHTS. o4 and inserting the following: -
25 Section 103(a) (25 U.8.C. 1913(a)) is amended— 25 (2) The court shall also certity”;

*S 569 IS

«8 569 IS
i
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(7) by striking, Any consent . given prior to,”
2 and inserting the following:
3 ‘ “(3).Any consent given prior to,”; and
4 (8) by adding at the end the following new
5 paragraph:
6

[13 :
(4). An Indian custodian who has the legal authority
7 to consent to an adoptive placement shall' be ‘treated as

8 a parent for the burposes of the notice and consent ‘to

9 adoption provisions of this Aet.”.

10 sEc.s. WITHDRAWAL OF CON; SENT.

1L Bection.103(b) (25 U.8.C. 1913(b)) is amended— -

12: - A1):by inserting “(1)” before “Any”; and
13 i
(2) by adding ‘at the end the following new
14. paragraphs:
15

“(2) Except rovided i
Pt as provided in baragraph (4), a consent
16 to adoption of an Indian child or voluntary termination

17 of parental rights to an Indian child may be revoked only
18 if— |

19 “(A) no final decree of adoption has been en-

20 té:red; and

21 6 . ‘ .

1 (B)() the adoptive placement specified by the
22 parent terminates; or
2 |

| “(ii) the revocation occurs before the later of
24 the end of—
|

*S 569 IS
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5
“(I) 'the 180-day period beginning on the

date on which the Indian child’s tribe receiVés :

““Written notice: of the ‘ adoptive ‘placement pI:\O-
vided in -aecordance’ with the requirements of
subsections (¢) and (d); or

“(II) the 30-day period beginning on the
‘date on which the parent ‘who revokes consent

- receives -notice of the eommencement of the

I A

adoption -procééding’ that* includes  an expla-

—
[=]

* pation of the revoeation perio‘&*speciﬁed in this
11 subeclause. ’ :
12750153:4(3) The Indian® child with respect ‘to-whom a revoca-
13: tion under paragraph’ (2) is‘made shall be ‘returned to the
14 “parent who revokes'consent immediately upon an effective
15 revocation under that paragraph.

16 “(4) Subject to“paragraph'(6), if, by the'end of the
17 ‘applicablé’ period ‘determined under subclause’ (I) or (II)
18 of paragraph (2)(B)(ii), a consent to adoption or v{)h'iﬁtaizy:
19':‘termination: of parental rights has not been revoked, be-
20 ginning after that date, a parent may revoke Such'a coni-

ot

21"sent only—= =

22t ot %A pursuant'to ‘applicable State law; or

23: “(B)-if the-parent of the Indian child involved
2444 petitions a court of ‘competent jurisdiction, and’the
25 court finds that the consent to adoption or voluntary

*S 569 1S
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termination of parental rights was obtained through

2 ‘ fraud or duregs.

3 “‘(.5)“ ‘Subject to paragraph (6), if a. consent to adop-

5 under pafragraph (4)(B),.~withrespect.to the Indian chilq
6 involved—-—

wa CYA) in.a manner . consistent with paragraph

8 (3), ‘the child shall be returned immediately to the

|
9 parel‘nt whozrevokes‘conysent; and.

10 1B).if a final deeree of adoption has been ep.
]

1 tem{l,‘ that final decree shall be vacated.
12 “(6){;5Except as otherwise provided undey applicable
13 State 13}’?}'» 1o adoption that has been in effect for a periog
14 longer théa\m or equal to 2 years may be invalidated under
15 this subsémtion.”. :

16 sEc, . Ndh'xcn TO INDIAN TRIBES, ,

17 o Sectxj‘on 103(c) (25 U.8C. 1913(0)),is -amended to
18 reaq asféllqws:,

19 “e) a party that seekg the voluntary Placement

20 of an Indjian child or the voluntary termination of the pa-
21 rental rig;hts of a parent of an Indian child sha)j provide

22 written n, !tice of the placement or-proceeding to the Indian

23 child’s tribe. A notice under this subsection shall be sent

24 by registefr'ed mail (return receipt requested) to. the Indian
Nl

o

7
1 child’s tribe, not later than the applicable date specified
2 -in paragraph: (2) or'(3):
3 “(2)(A) Except as provided in paragraph (3), notice
4 shall be provided under paragraph (1) in each of the fol-

5: lowing cases:

.6 -+ (i) Not later than 100 days-after any foste

7 care placement of an Indian child occurs, )

8. . “(i))  Not -later than -5 days after any
9 .. preadoptive :or adoptive placement” of “an Indian
10 child.

11 “(iii).. Not. later than.10 days after the com-
12 mencement of any proceeding for a-termination of
13 - parental rights.to an Indian child.

14 “(iv) Not later'than 10-days-after the com-
15 ‘mencement of any. adoption proceeding concerning

16 an Indian child. |
17 “(B) A notice described in subparagraph (A)(ii) may
18.. be provided before the birth of an Indian: child if a party |
19 referred to in ‘paragraph: (1) contemplates a sp‘eéiﬁc adop-
20- tive or preadoptive placement.

21 : “(3) If, after the expiration of the applicable period
22 specified in paragraph (2), -a party referred to in para-
23 .g_ra(;)h, {1) discovers that the child involved may be an In- -
24 dian child—

*S 569 1S




1
2
3
4
5
6
7
8

9

10

8
- (A):‘thg party shall provide. notice under para-

graph (1) not later than 10 days after the disco
and

very;

“(B) any applicable time: limit’ specified in sub-
section (e) shall apply to the notice provided under
- subparagraph (A) only if the ‘party ‘referred to in

paragraph (1) has, on or before commencement of
the placement, made reasonable inquiry concerning

whether.the child involved may be an Indian child.”

10 sEc. 7. CONTENT OF NOTICE,

11

Section 103(a) (%5.U.8.¢. 1913(d)) is amended to

12 read as ffollows:
1

13

113 j o | \
(d) Bach written notice provided undey ‘subsection

14 (¢) shall contain the following:

15
16
17
18
19
20
21
22
23
24

(1) The name of the Indian chilg involved, and

thei actual or anticipated date and place of birth of

‘the| Indian child,
? (2). A list containing the Name, address, date
of birth, and (if applicable): the maiden name of each

Indnan‘ parent and grandparent of the Indian child
if— |
| “(A) known after inquiry of—

Y(i). the birth . parent:placing ‘the ‘chilq:

or relinquishing parenta] rights; and.

8 569 I8

AL

e
N = O

13
14
15
16
17
18
19
20
21
22

23
24
25 -

AT AL P oL

11

9
“(ii): the- other birth parent (if avail-
able); or
#(B) otherwise ascertainable through other
‘Teasonable inquiry. -

“(3)7A list containing the name. and address of
each :known :extended : family member (if-any), that
has priority in placement under section 105.

“(4) A statement of:the reasons why-the child
involved may be an Indian child.

“(5) The names and-addresses of the parties in-

+.'volved in any:applicable proceeding in-a State court.

“(6)(A) The name.and address of the State
court in which a proceeding referred to:in paragraph
(5) s pending, or will be filed; and

l “(B) the date and time of any related court
proceeding-that ‘is: scheduled as of the date on which
the notice is provided under this subsection.

“(7).If any,the tribal affiliation of:the prospee-
tive adoptive parents. '

“(8) The name and address of: any public or
private social service agency or ‘adoption-agency in—r
volved. .-

“(9): An identification. of: any Indian: tribe with

respect.to whieh the Indian- child or parent may be

<t amember,

oS 569 IS




t 12
g 10
*(10) A statement that each Indian tribe iden-

ti

i
i .
texwvene n. the proceeding referred to in paragraph
(5).

ied under baragraph (9) may have the right to in-

1
2
3
4
5 “( 11);An«inquiry, concerning whether the Indian
6 tribe that receives. notice under. subsection (e) in-
7 tequ to intervene under subsection: (e) or waive any
8 'sucéh right to intervention, ..

9 E “(12) A statement, that, if the Indian tribe that
10 Teceives notice under- subseetion (e) fails to respond
11 in"accordance with subsection - (e) by the applicable
12 ‘date
13 .

14

specified ‘in: that subsection, the right of that
Indian tribe: to intervene in the ‘Proceeding involved

shall be considered to have been waived by that In-
15 -dian tribe,”,

16 - sEc. s. INTERVENTION By INDIAN TRIBE,

17 Section 103 (25 U.8.C. 1913) is. amended by adding

18 -at the end the following riew subsections:

19 “(e)(l) The Indian child’s tribe shall have the right

20 to intervqne at-any time in g voluntary child custody pro-
21 ceedingid a State court only if—

22

23

“(A) in the cage of a voluntary proceeding to

termljnate parental. rights, the Ingdian tribe filed

24 notief‘a of intent to intervene or g ‘written  objeetion

25 to th%x

§
S569 18 |

termination, not later than 30. days after re-

gy o

13

11
1 .:cetving notice.that. was provided in:accordance with
2 the requirements of subsections (c) and (d); or
3 -." *(B) in:the case of a voluntary adoption pro-
4 ceeding, the Indian tribe filed a notice of:intent to
5 intervene or-a written -objection to the adoptive
6 placement, not later than the later of—
7 “(i) 90 days after receiving notice of the
8 - adoptive placement.that was provided in aecord-
9 ance with the requirements of ‘subsections (c)
10. .. and (d); or
11 “(ii) 30.days after:receiving a notice of the
12 voluntary..adoption ‘proceeding that'*was  pro-
13 vided in cacecordance with ‘the requirements of
14 sulgsections (e) -and (d).
15 “2)(&) Except as provided in subparagraph (B), the

16 Indian child’s tribe shall have the right to intervene at

17 any time in a voluntary child custody proceeding in a State*
18 court'in any: case in which the Indian tribe did not receive

19 written notice provided in accordance with the require--
20 . ments of subsections (¢) and (d).

21 “(B) An Indian tribe may not intervene in any vol-

22 untary child custody proceeding in a-State court if the
23 Ind’ian- tribe gives written notice to the:State court or any:

24 . party-involved of—

*S 569 IS




10
11
12,
13
14

15.

16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9

14

12
“(1) ‘the- intent. of the Indian tribe not to inter-
vene in.the Proceeding; or
“(ii) the- determination(by, the Indian tribe
‘that—
+ “(I). the: child involved ig 1ot a member of
or is not eligible fora-membership in, the Indian
- tribe; or-
“(;I) neither:parent of the‘child is g mem-
“ber of the Indian tribe.
“(3) If an Indian tribe files a motion for intervention

in.a; State court under. this'subsection, the T
shall

tribe|

ndian tribe
:submit to ‘the:court, at the.same time a5 the Indian:

files that motion, a certification that includes g étate-
ment that documents, with respeet tothe Indian chilq in-
volved, thevmembership or eligibility for membership of

that Indian chilg in the Indian tribe under

al law.

applicable trib-

“(f) Any act or-failure to act of an Indian tribe under
subsection (e) shall not—

: “(1) affect any placement»preferenee» or gther
rj"ight of any individug) under this Act;

‘ “(2) -prechude the - Indian tribe of the::Indian
child that g the: subject of an action “taken by the

I:ndian tribe under subsection

a proceeding concerning that Indian child

(e)-from intervening in

if a pro-

S 56‘918

S

15

13
1 " posed “adoptive ‘placement. of that Indian child is
2 changed after that action is taken; or
3: “(3) ‘except “as ‘specifically: provided in: sub-
4 section (e), affect the applicability of this Act.

“Seaie H(g) Notwithstanding any other provision‘of law, no

6 proceeding for a’voluntary termination of parental ‘rights
T+ or-adoption of an Indian child may be conducted under
*8 applicable State law before the date that is 30 ‘days after
‘9 the Indian: child’s tribe receives notice of that proceeding
10 that was provided in} aceordance with the requirements of
11::.subsections (e} and (d).

12 -+ */(h) Notwithstanding any other provisionof law (in-

i

13 cluding any State law)—

4 . “1)a court.‘may approve, if in the best inter-
15 2 ests of an Indian child, as:part of an adoption de-
16 cree-of ‘that Indian child, ‘an agreement that states
17 that a birth parent, an extended family member, or
18 the Indian child’s tribe shall have an enforceable
19:... right of visitation or continued contact with the In-

20 vdian child after the entry of a final decree of adop-

21::: = ctionyand:

22007 “(2)- the failure:to comply with any provision of
23 .. a court order:concerning the continued visitation or
24 contact referred to in paragraph (1) shall not be
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1 “(b) CRIMINAL SANCTIONS.—The eriminal sanctions

. considered.to be grounds.for setting aside a final de-

; oy i i are as follows:.
cree of adoption.”. . i 2 for a violation refgrreq to in sgbsectlon (a) S

SEC. 9. FRAUDULENT REPRESENTATION. ¢ 3 " «(1) For an initial violation, a person shall be

i ‘wi ion 3571 of title 18
. Title I of the Indian.Child Welfare Act of 1978 is . fined.in accordance with section )

United States Code, or jmprisoned not more than 1

 “SEC. 114. FRAUDULENT REPRESENTATION. year, or both.

subject: to this ‘Act involving an Indian child.or a:child

1

2

3

: i
5 amended by adding at the end the. following new section: |
6

7

X shall be fined in accordance with section 3571 of
9

4
5
6
“(a) IN GENERAL.—With respect to any proceeding 3 7 «“(2)- For any subsequent violation, a person
8
9

! : R ed . or imprisoned not more
who may be considered-to be an Indian: child for:purposes ‘ title 18, United States Code, or lmp

of ihls :Aet, a person,-other than-a bivth parent of the

10 ° than 5 years, or both.”. .
o

i1 chil;d, shall, upon eonviction, be subject to a.criminal sanc-

12. tion under subsection (b) if that person knowingly and S o
13 willfully— e e g : l st ‘ ' ’
14 . “(1) falsifies, - conceals; -or -covers up by any e

15.. ... trick,. scheme;: or. device, :a . material fact- concerning o

16, é;whether, for. purposes.of this-Act— ;

17. . *“(A) a.child.is an-Indian child; or

18 . . ‘ “(B) a parent.is an Indian; or. . ; ) N

19 - “42)(A) makes .any false;- fictitious; or fraudu- J ‘

20 ;Ient statement, omission, or: representation; or ;

21 i “(B) falsifies a written document:knowing that *

22 %;the document - contains ra.false, fictitious, or fraudu-

23

%lent statement or: entry: relating to:'a:material fact:

24 described in-paragraph (1). -

oS 509 IS
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105TH CONGRESS
1sT S]{ SSION

"H.R. 1082

"To amend the Indian Child Welfare: Act of 1978, and for other purposes

i v o
EREREY

IN. THE HOUSE..OF REPRESENTATIVES

. MAR,(:H 13, 1997 :

i of Alaska (for himself and Mr. MILLER of Cahforma) 1ntroduced
owing bill; which was, referred to the Committee on Resources

Mr. YOUN
the fol

A BILL

To amend the Indian Child Welfare Act of 1978, and for
other purposes:.

l]?e it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; REFERENCES.

1

2

3

4 (a) SHORT TITLE.—This Act may be cited as the
5 Indlan Child Welfare Act Amendments of 1997
6

7

8
9

(b) REFERENCES.—Whenever in this Act an amend-

ment or repeal is expressed in terms of an amendment

to or repeal of a section or other provision, the reference

shall be considered to be made to a section or other provi-

10 sion of the Indian Child Welfare Act of 1978 (25 U.8.C.

11 1901 et seq.).

19

2

1 SEC. 2. EXCLUSIVE JURISDICTION,

10

12

AL

14

=H.
16

17

21

2
23
24

1

2

3,

4
6

7

8

9

 Section 101(a) (25 U.S.C. 1911(a)) is amended—
'(1) by inserting “(1)" after “(a)”’; and
(2).by strlkmg the last. sentence and inserting
the following: ‘
“(2) An Indian tribe shall retain exclusive jurisdiction
over any child custody proceeding that involves an Indian
ghild, noj:,’withstandingr any subsequent, change in the resi-

dence or domicile of the Indian child, in any case in which

e Indiag child—
1m.

“(A) resides or is domiciled within the reserva-
tion 6f the Indian tribe and.is made a ward of -a
tribal eourt of that Indian tribe;,or

“"(B)-after a transfer of jurisdiction is ecarried
out under subsection (b), becomes a ward of a tribal

court of that Indian tribe.”.

SEC 3. INTERVENTION IN STATE COURT PROCEEDINGS.
18
19
2,

‘ Section 101(0) 1(:25U.S.C. 1911(c)). is amended by

striking “In any State court proceeding” and inserting

;_‘“E‘xcgpt__aa‘§ provided in section 103(e), in.any State court
proceeding”.
SEC 4. VOLUNTARY mmmATION OF PARENTAL RIGHTS.
Section 103(a) (25 U.S.C. 1913(a)) is amended—
(1) by inserting “(1)” vefore ‘“Where!’;

<HR 1082 IH
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terms’”’

20

3

"serting “foster sare op preadoptive‘ prfadopf:ive place-
ment”;" " B A

(3)' by “striking' “judge’s certif'iéate that the

and inserting the followmg Judge 8 certlﬁ-

' cate that—

““(A) the terms”;
(4) by strlkmg “or Indian " custodlan and in-
sertlng or Indian " custodian; and”

(5) by i mserting after subparagraphf»(A'))‘ as des-

| ignated by paragraph (3) of thls subsectlon the fol-

g Iowmg new subparagraph: -

*HR

“(B) any’ ‘attorney or public or private agency

'that facilitates the voluntary termination of parental

"rights or preadoptwe or adoptlve placement has in-

formed the natura] parents of the placement options
with respect to the child"é’involved has ‘informed

those parents of the apphcable pr0v1s10ns of this

"Act, and has certified that ‘the natural parents W111

be notified within 10 days of any change in the

adoptive placement. s

(6) by striking “The court shall also certlfy”

“and inserting the followmg

q¢

(2) The court shall also ce'rtify”;

1082 IH

‘o

(2) by striking‘:“fosterf:é"aré”placement” and in<

21

4
i 0w (T)« by« striking “Any eonsent given prior to,”
20 and inserting the following:

370+ *(3) Any consent given prior to,”; and-

4 +(8) by adding at the.end: the:following new
5 paragraph:

6+ “(4) An'Indian custodian who has'the legal authority

7 to'.consent to an adoptive placement shall be treated as
8':a :parent::for. the purposes of the notice and consent to
9::adoption provisions of this Act.”.

10:* SEC. 5. WITHDRAWAL OF CONSENT.

11 Section 103(b) (25 U.S.C. 1913(b)) is amended—
120w o o) :iby?"inserting"“;gl)” before “‘Any’’; and

13: 0 7 (2) by adding at the end the following: new:
140t paragraphs:

15 “(2) Except as provided in‘paragraph (4), a-consent
16:/to- adoption ‘of an Indianchild or voluntary termination
17" of parental rights to an Indian child may be revoked, only
18.if—

19 ‘werov (A) no-final decree of adoption-has been. en-

20:5 = stered;iand:

21 “(B)(i) the adoptive placement specified by the
22 “parent terminates;:or-
230 o 44(1) the revoeation oceurs before the later of

241 sicithe end of—

sHR 1082 IH
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12
13
14
15
16
17
18
19
20
21
22
23
24
25

22

S
“(I) the 180-day period beginning on the
date on which ‘the Indian child’s tribe receives
written notice of the adoptive placement pro-
vided in accordance with the requirements of
subsections (¢) and {d); or
“(I) the 30-day period beginning on the
date on which the parent who revokes consent
receives notice of the commencement of the
adoption proceeding that includes an expla-
nation of the revoeation period specified in this
subclause.

“(3) The Indian child with respect to whom a revoca-
tion under paragraph (2) is made shall be returned to the.
Parent who revokes consent immediately upon an effective
revocation under that paragraph.

“(4) Subject to paragraph (6), if, by the end of the
applicable period determined under subelause (I) or (1I)
of paragraph (2)(B)(ii), a consent to adoption or voluntary
termination of parental rights has not been revoked, be-
ginning after that date, a parent may revoke such a con-
sent only—

“(A) pursuant to applicable State law; or
“(B) if the parent of the Indian child mvolved
petitions a court of competent jurisdiction, and the

eourt finds that the consent to adoption or voluntary

*HR 1082 IH
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i

1
2
3

23

6

termination of parental rights was obtained through
fraud or duress.

“(5)(A) Subject to paragraph (6), if a consent to

4 adoption or voluntary termination of parental rights is re-

5 voked under paragraph (4)(B), with respect to the Indian

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

child involved—

“(i) in a manner consistent with paragraph (3),
the child shall be returned immediately to the parent
who revokes consent; and

“(i) if a final decree of adoption has been en-
tered, that final decree shall be vacated.

“(6) Except as otherwise provided under applicable
State law, no adoption that has been in effect for a period
longer than or equal to 2 years may be invalidated under
this subsection.”.

SEC. 6. NOTICE TO INDIAN TRIBES.

Section 103(e) (256 U.S.C. 1913(c)) is amended to
read as follows:

“(e)(1) A party that seeks the voluntary placement
of an Indian child or the voluntary termination of the pa-
rental rights of a parent of an Indian child shall provide
written notice of the placement or proceeding to the Indian

child’s tribe. A notice under this subsection shall be sent

by registered mail (return receipt requested) to the Indian

<HR 1082 IH
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7

1 child’s tribe, not later than the applicable date specified
2 in baragraph (2) or (3).

3

“(2)(A) Exeept as provided in paragraph (3), notice

4 shall be provided under paragraph (1) in each of the fol-

5

6

7

8

9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

lowing cases:

“(i) Not later than 100 days after any foster
care placement of an Indian child occurs,

“(i) Not later than 5 days after any
preadoptive or adoptive placement of an Indian
child.

“(iti) Not later than 10 days after the com-
Inencement of any proceeding for g termination of
barental rights to an Indian child.

“(iv) Not later than 10 days after the com-
taencement of any adoption proceeding coneerning
an Indian child.

“(B) A notice deseribed in subparagraph (A)(ii) may
be provided before the birth of an Indian child if a party
referred to in paragraph (1) contemplates a specific adop-
tive or preadoptive placement.

“(3) If, after the expiration of the applicable period
specified - in baragraph (2), a party referred to in para-
graph (1) discovers that the child involved may be an In-

dian child—

*HR 1082 1H
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9

25

8

“(A) the party shall provide notice under para-
graph (1) not later than 10 days after the discovery;
and

“(B) any applicable time limit specified in sub-
section (e) shall apply to the notice provided under
subparagra‘ph (A) only if the party referred to in
paragraph (1) has, on or before commencement of
the placement made reasonable inquiry concerning

whether the child involved may be an Indian child.”.

10 SEC. 7. CONTENT OF NOTICE.

11

Section 103(d) (25 U.S.C. 1913(d)) is amended to

12 read as follows:

13

“(d) Each written notice provided under subsection

14 (e) shall contain the following:

15
16
17
13
19
20
21
22
23
24

“(1) The name of the Indian child involved, and
the actual or anticipated date and place of birth of
the Indian child.

“(2) A list containing the name, address, date
of birth, and (if applicable) the maiden name of each
Indian parent and grandparent of the Indian child,
if—

“(A) known after inquiry of—
“(i) the birth parent placing the child

or relinquishing parental rights; and

*HR 1082 IH
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14

15...

16;
17
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19 e
20

21
22
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24
25
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9
(i) the other. birth. parent (if avail-

able)sor: L.pc.

“(B) otherwise ascertainable through other
-reasonable inquiry. .-
“(3) A list containing the name and address of
-each: known; extended:: family: member: (if -any), that
‘has priorityin ‘placement under ‘section 105..

H(4)-A statement of the reasons:why:the child

* involved:may be ‘an:Indian child.

“(5) The names andf"addresses*oﬁ‘the:parties m

. ?Volved n: aniy: applicable proceeding ‘in-a*State court,

“(6)(A) The name and address:iof the ‘State’
court.inswhichya: ‘proceeding referred:to ini paragraph:

(5) is pending, or will be-filed; and. .

“(B)+the -date - ‘and time. of ‘any: related court:

s proeeedmg that is scheduled:as ‘of the:dateion which

the notice is provided under this:subsection. -

: 5' - YT):Ifany; the tribal ‘affiliation of the prospeec:

tive:adoptive parents, v ...

~“(8) The name:and address: of any public or:

pnvate social serviee agency or adoption: agency in-

volved. - \ :
r “9) An-identification of ‘any Indian tribe with

1
«respect to' which ‘the: Indian child: or parent may bé

a'member.

|
*HR 1082 IH

21
10
e 4(10) A statement that each Indian tribe idén-
2. .. tified-under paragraph (9) may.have the right to in-
«3: sicstervene. in the proceeding referred to in paragraph
oA (B).
55 «+ “Y(11). An inquiry concerning whether the Indian
6 tribe. that. receives notice. under subsection (e) in-
add . - tends to intervene under: subsection (e) or waive any
8.+ ... .such right to intervention.
‘9 .f(12) A statement that, if the Indian tribe that
10 receives notice under subsection (e) fails to respond
11 in accordance. with subsection (e) by the applicable
12, ... date. specified in. that. subsection, the right of that
13 .z Indian . tribe to intervene in-the proceeding involved
14 shall be considered t/o/ have been-.waived by that In-
15+ %+ dian tribe.”. . =

16 - SEC. 8. INTERVENTION BY.INDIAN TRIBE.
L7 .. Section 103 (25 .U.8.C. 1913) is amended by adding
18 .at the end the following new subsections:
19:.... “(e)(1) The Indian child’s tribe.shall have the right
20' to intervene at any time in a voluntary child custody pro-

21 ceeding in a State court only if—

22 “(A) in the: case of a voluntary proceeding to
237+ . terminate parental, rights; the Indian-tribe filed a
24 notice of intent to intervene or-a written objection
"25  to the termination, not later than 30 days after re-

sHR 1082 IH
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N
T celving notic\e‘: that was A&rovided m accordance with
2 | ‘the: requlrements of’; subsectlons (e) and: (@; or
3 ‘ “(B)*in the caseof g voluntary.. -adoption pro-
4 - ceeding, the Indian tribe filed a notice of intent to
5 “Intervene- oy g written  objection ' to the adoptive
6 . ‘Placement, not Jatep: than- the later of-—
7 P e a¥(i) 90 vdays%fafter'receiving notice of the
8
9

% adoptive placement that was provided in accord-
3

‘ance with thes requirements : of subsections (c)

10 é‘ and :(d); or

1. R 1)) 30 days-after receiving-a’ notice of the
12. " voluntary.- adoption Proceeding ‘that wag pro-
13 ‘ sirvidedy in aceordance -with the - requirements of
14 ' . ,subsectlons (e)-and (d):

15 1 “

2)(A) Except as provided in subparagraph (B), the
16 Indlan child’

17
18
19 -

§- tribe” shall *have the right'to  intervene at
any, time ina voluntary: child. ‘custedy proceeding in a State
coult In any case in. which the Indian’ tribe did not receive

ertten notice prov1ded ‘in aceordance with: the require-
20 ments of subsectiong: (ey and (d).
21

22 -

“(B) An Indian trlbe may not ‘intervene in any vol-

untary -child custody proceeding:in g State court if the
3 bIndian tribe: gives written notice to the State court or any

24 party involved of—

o) 1082 1H
T
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21

22 i
24 e
25

29

12
“7544(1) the intexit of the: Indian tribe: not to inter-
vene in the ‘proceeding; or
“(ii). the -determination by the Indian tribe
‘that— '

(1) the child involved is'not a member of,
or is not eligible for membership in, the Indian
tribe; or

“(II) neither ‘parent of the child is ‘a-mem-
“-ber: of the Indian tribe.
“+f(3) If an Indian tribe files a motion for intervention

in-a State court under this subsection, the Indian tribe

“+shall submit to the court, at the same time as the Indian

‘tribe files that motion, a certification that includes_a state-
“ment ‘that documents, with respect to-the Indian child in-
- volved, ‘the membership or eligibility for membership of
~that'Indian child in the Indian tribe under applicable trib-

al'law:

#(f) Any act or failure to act of an Indian tribe under

*.subsection (e) shall not—

20

“(1) ‘affect any placement preference or other
right of any individual under this Act;

“(2) preclude- the Indian tribe. of the Indian
child-that is the subject of-an action -taken by the
Indian tribe under subsection (e) from intervening in

a proceeding concerning that Indian child if a pro-
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9

10
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16
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13
posed.. adoptive placement of that Indian child ig
changed after that action is taken; or
| “(8) except. .as spec1fically provided in sub-
‘sectlon (e), affect the applicability of this. Act, 7
“lg) N otwithstanding any other provision of law no
procfedmg for a voluntary termination of parental rlghts

or adoptlon of an Indian child may be. conducted under

~apphcab1e State law. before the date that is 30 days after

the {ndlan child’s tribe receives. notice of that proceeding
that | was provided. in. aceordance with the requirements of

subsel,ctlons (e) and (d).

( (h) Notmthstandmg any other provision of law (in-
cludmg any State law)—

“(1) a court may approve,. if in the best inter-
ests of an Indian child, as part of an adoption de-
éree of the Indian. child, an agreement that stateg
That a birth parent, an extended family member, or
tfhe Indian - child’s tribe. shall have an “enforceable
|
right of visitation or continued. contact with the In-
dillan «child after the entry .of a final decree of adop-

tion; and.
“(2) the failure to comply-with any provision of

a court :orden;concerning the continued visitation or

(o)

ontact  referred. to in paragraph (1) shall not be

*HR 1082 Iy
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14

cg;iéidéred to be-grounds:for setting asidea final de-

Mo
EC.9.FRAUDULENT REPRESENTATION.

Title‘fI"‘":of the ‘Indian Child :Welfare :Act-of 11978 is
5~f‘amended by adding-at: the end- the following new seetlon
¥ 6 “SEC 114. FRAUDULENT REPRESENTATION.

: »»“(a)vINaGENERAL.—Wlthvrespect to any proceeding

8 subjécf;;;to:*thi&,Act involving an:Indian child:or a child
9 ‘Who-”may be:considered 'to.be an:Indian:child: for purposes
10 of this Act, a person, other than a birth parent of the
i  “511 -child;: shall upon eonvietion, be subject to a criminal sane-

: ;:2;12 tion under subsection (b) if that person knowingly and

: u13 wﬂlfully—
\:,.1‘4 ,

“(1) falsifies, conceals, or covers up by any

trick, scheme, or device, a material fact concerning
t

whether, for purposes of this Act——

“(A) achild is an Indian child; or

“(B) a parent is an Indian; or
“(2)(A) makes any false, fictitious, or frauda-
lent statement, omission, or representation; or

i i 1 hat

“{B) falsifies a written document knowing tl
the document contains a false, fictitious, or fraudu-

-:lent statement or entry relating to a material fact

B deseribed in paragraph (1).

sHR 1082 IH
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15
b).C
( ) CRIMINAL SANCTIONS, —The erimingl sanctions

fum—y

for a
v101at10n referred to in subsection (a) are ag follows:

“(1) For an initial violation, a person shall be

ﬁned in accordance. with. Sectionn 3571 .of title 18,

.
l nited States Code, or Imprisoned not . ‘more. than 1
qrear, or both.. ' .

i
1

42). |
| “42).- For any:: subsequent violation, g person

chall be fined in accordance with section: 3571 of
ﬁltle 18, United States.

Code, or imprisoned not, more
t};han 5 years, or both.”

| : e O

33

«The:CHAIRMAN. The.decision to adopt-a child is done with much

| 1ove and affection. It is often a process also fraught with both emo-

tionaliand financial” obstacles. This bill will provide what many

i have complained of—finality in cases involving Indian children.

#With+that,»T'd ask if: the vice chairman, Senator Inouye has a
statement ~

STATEN[ENT OFHON. DANIEL K. INOUYE, U.S. SENATOR FROM
: HAWAII, VICE CHAIRMAN, COMMITTEE :ON INDIAN AFFAIRS

“Senator INOUYE. I thank you very much, sir.
“Last:week there ‘was a very interesting ’add in Roll Call, a news-

; pape"rfi'on Capitol Hill,’and it reminded us of the history of Indian
- country, which continues to impact current events throughout this

land

“‘Although this ad focused upon a different challenge confronting
Indlan ‘country, I believe it is relevant’ and appropriate that we con-
sider just'a few of the statements that were contained in this Roll
Call ad, and I"'would like to quote- from them.
""~-’It was very simple. It said,

““Two hundred’ years of exploitation and neglect, more than 700 broken treaties, $2
billion*in tribal trust funds lost  or mismanaged, $200. million in funding cuts {ast

- “year; and'now politicians want to levy new taxes against tribal governments. Have

not;they,paid.enough?

““That was-the-ad."

. Asithe: commlttee meets today, it is important that we be ever
mmdful that we"are speaking of the most-precious resource;in-In-
dian ‘country, ‘the children; -and that Indian: country has- already
pald very dearly.

“The Indian; Chlld Welfare Act is premised upon the conclusion by
the ‘Congress that.Indian country hadpaid-enough. It was:enacted
~into-law:to bring an abrupt halt'to an insidious process—a process
initiated ‘under- the . auspices  of: protecting those children: and a
“process ‘which:resulted in :thousands upon thousands of Indian in-
fants-and:children being:removed:from their mothers: and fathers,
from: their:sisters-and’ brothers, from their grandparents and their

“elders;iand: from the love in those families that bound them all to-

gether :

o contemporary times, we may. be tempted to relegate the jus-
t1ﬁcat1on for this act to historical circumstances ‘that are:no longer
“relevant;ito:suggest that the protections of the Indian Child Wel-
~faresAct areno’ longer needed.in a society that values homogeneity
‘and:seeks:equal:opportunities. for -all children, good homes good
schools igood - families.

“The: challenge is:today the same as it has:always been: Who de-
fines what is: :good for . Indian: children? Whose standards? Whose
values? Whose visions? Whose dreams for the well-being of the In-

“dian children:will:be allowed to define and shape their future?

Let us be:certain that the-amendments which we address today
are. considered within the context of the history, which informed
~ the'need for the passage of the Indian Child Welfare Act in 1978,

_ and the contemporary circumstances which make the act the cru-

cial cornerstone of the foundation upon which the: future of Indian
- willbe built. . : ;
ank yourvery much, Mr. Chairman.
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of your ‘ongoing commitment to fmaking-thé‘

a little better, and we do thank you, tres:of:Iidian people &

We also welcome: our friends from the other Body, and-wouid ask |

Representative Pat

Kennedy if he has a statement.

STATEMENT OF HON. PATRI NNE
3 CK J.
REPRESENTATIVE FROM RHO]I)(E ISLKﬁU'S'

commend you for your leadership and tha

this matter,

I ask for unanimous co
; nsent to enter i
by our ranki ng member, Mr.‘-:Millerf1 aﬁ;fd1

sociate myself with . vour. :
in saying that it Wa}; léz own remarks.and. that of Sen

year that I think went absolut

‘ s el

most unanimity, and, in fact, the);'ecggg
country. All 557 nations said that this

and interests in this

think, on a government-to- i
more respect; for the tribal Coveraigny n pasis

erican nations when we
own tribal sovereignty in’such a:d

our respective chambers, and I want to
t of Senator,Inouye on

nto the record a statement

also say that I want to ar;-

) 1 ator Ino

ry disturbing that we did. pass a billoll;);(ta:
ary to what—there was al-

unanimity amongst Indian

issue. went against their beliefs

consider legislation that u i
ramags oo surps. their

the protections given to Native-American ch.ildras e Sy with

ceedings,

I think the
where there w

en.for adoption pro-

experience that-gave rise to ICWA in {
: ‘in the fi
as no protection: for ‘Indian‘children, anci?sttlglé) l?acgt;

that up to one-quarter of Indi i
fribal o 2R (allnd:thia i(;' fI_ndl.a.n children were separated from their

take into account th,

such a dramatic approach as h

as been proposed in the House and,

unfortunately, which passed.the House.

I want to thank the Senate

tions on that case,

With that, I-would like to yi
» 1 yield back
The CHAIRIV((AN. Thank you: With%%t 1(;)}11)%

ba}ance of my time. |
Jection, Congressman Mil-

ler’s i i i 3
s opening ~zta‘cement will be also included in the record. :
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quit’ running’ Very-interesting experience, because you' can’t-get

nt ‘to welcome everybody, especially ‘the Alaskans, coming
ywn ‘herefor ‘the’Indian Child*Welfare Act amendments’ of1997.
It has‘been a'‘long’ process: with' the participation ‘of ' tribal" rep-
resentatives, adoption ‘attorney ‘representatives, and both public
and private adoption agencies to reach a common approach to solve
existing problems with the adoptive placement of Native American

children. ="~

- Since the highly-publicized California c’asé of : Bridget -R.’s':adop-
- 'tion proceedings-in: 1995, various Members. of Congress have at-
tempted to amend the Indian Child Welfare Act, ICWA. The pro-

posed House bills were opposed by tribal representatives, and with
I believe the tribes are not consulted without litigation,’ which
would have a major effect upon their membership. Based upon the
conflicting 'views:with regard to ICWA, in‘May 1996 I instructed
the Tanana Chiefs Conference, TCC, the National Indian Welfare
Association, and:.the National' Congress ‘of American Indians to
meet “with the American Academy of Adoption Attorneys and the
Academy of California Adoption Attorneys to seek a common ap-
proach to avoid: prolonged litigation over Native American adoptive
placements and promote the stability of Native -American adop-
tions. " S .
T want to expressly thank the TCC, in particular, Frank Walleri
and. Jane Gorman and Mark Gradstein from the AAA, and the

L -Academy of California Adoption Attorneys for the extensive and ex-

haustive work on these amendments. They have worked- diligently

for the past 2'years to reach’'this common goal to help solve exist-
. ing problems with_the adoption and placement of Native American

“HR.

1082 and'S: 569 are bills that will reduce the possibility of

- conflict between birth parents and adoptive families. They provide
~ “for.a notice to-Indian tribes of involuntary adoption, termination of
_.parental rights, and foster care proceedings. They ‘also provide for

time limitation on:the intervention ‘of adoption-and set forth crimi-

- nal sanctions for persons' who knowingly ‘falsify or‘cover up:infor-
~mation the child 'may be an Indian child or a parent is an:Indian:
These amendments have been endorsed by tribal representatives
and by adoption attorneys ‘and’adoption advocates: 1 believe ‘we
have great legislation before s and urge Members to support and

ote for the passage of these important bills. ‘ ‘

‘Before.I close; Mr. Chairman; I want to include into the two com- -
‘mittees” records the American Indian:abortion: statistics from Allan
cher Institute library records and archives. They: are: a na-
‘tionally-recognized repository of abortion statistics information:re-
‘lied upon by U.S. Government, the Center for Disease-Control in
‘Atlanta, and T'believe 'the National Right of Life"[sic] Organiza-

i s :
£ heard rumors that there has been: some concern expressed
H.R: 1082 and 8.-569 may increase abortion rates among Na-
American’ women. This: report shows: that. Native.‘American’
‘have; by far; the lowest rate of abortion*ameng any: ethnic
U.S. population: T want“to dispel that:because I re-
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member this|on the floor last
a pro-abortion bill. It is not,
SeAg?m’ w(xlal(;:ome. I1 welecome - and lo
nate, and especially you, Mr: Chairman
Il;f;‘kilitlllrilsg;ilq mr)‘; cogiimittlee. I ‘»look\;fdrwali,daioa\rzg(())?l?igggHouse Jou to
this important legislation . w0
Thank youl Mr, Chaigiman. v move forward.. .
- The CHAIRMAN, Thank. you.

The Chair will recogni : o
Do you have b s tatemggge Repfesentgt}ve Donna Christian-Green.’

STATEMENT OF HON. DONNA IAN-G
ATEN : CHRISTIAN.-
DELEGATE FROM THE VIRGIN 181 A U5

Ms. CHRISTIAN-GREEN. Thank i
M. y . Th you, Mr. C
this (i)gfl_)gr;umty to make .brlilef opening r:marl}ligr
very important hearing, and I comme dy i
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casgs inev O?Sﬁ | C(l)ngress, as a result of several high-profile adoption
tpses inve ving gngthy disputes under the Child Welfare Act, ques-
o tOOk‘in%OrEal?t:SCeO d gé)(t)ﬁt ‘{)vhether the Indian Child Welfare Act fair-
th% o8 In J € best interests of the children, parents, and
he ICWA, as you know, Mr Chai
o s . alrman, w. i
a;ingﬁzz ;?1?:1 ﬁﬁ?ﬂ?gﬁg rem&;/al ofI Iﬁdian gﬁif£2§eg;g 11%;73;1(1)
nd m with non-Indian families or institut;
rais:fio%)nlz’gllll% the need for legislation to addressort}lllésgglrlltclgr{l "
raise Yoing %agaghégl;ﬁ?le cail\zes %)n thﬁ last Congress, both ChaiI;'S
on ong and Ranking Member Miller i
which is virtyally identical to the bilils gélf'?)ielgtTOduceq ‘egislation
of ﬁdgreizl&g these problems.
R. and S. 569 are the roduct of
emerged from the mid-year conventig)n of the (i\Ia?io

erican Indians in Tul : 0
the Tulsa Compromise. ulsa, OK, in 1985, and whi

r.. Chai . . ‘
bers of botl}I; “an, I look forward to working with you and the mem-

man, for giving me

proposal which
nal'Con'gress of
ch is known as

to address the issues in the bill

L oo e 18 s before us, whil i
preserving the trib i e ¢ protecting and
traditionsg ¢ al sovereignty and Native American culture and

Thank you again, Mr. Chairman, for allowing me to make this

brief opening| stat : ; ,
witnesses. g ement, and I look forward to hearing from our

’Irh(f{ CHAIRMAN. Thank you.
S hepresentative Pryce here?
we'll—I'd me ntion, tog‘,Y thate i If'
lnony, some witnesses—we have e

.year. We._disgy_ssedythis saying.it was,
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may proceed. ' ¥

¥

SWiththat, Representative Pryce, welcome to'the Senate. You

“STATEMENT OF. HON. DEBORAH PRYCE, U.S.
. ..REPRESENTATIVE FROM OHIO

“Ms. PRYCE. Thank you very much, Mr. Chairman.

‘I'"appreciate : the opportunity ‘to be here, and.Chairman Young
and the rest of the committee members, thank you very much..
=My interestin«this issue began when my constituents, the Rost

- familysin:Columbus; OH, told me thestory of their. fight to keep

their:adoptive twin-daughters. When these little girls were placed
for-adoption by their birth parents, nobody knew of their Indian
heritage. It:was only after their grandmother signed them up .with
the:Pomo:{Tribe:that the ICWA was. invoked and the adoption was
putionshold.ew : ,
=/Three:yearslater, after taking a second mortgage on their home,
aceruing:thousands: of dollars.in legal bills, and enduring a tremen-
dous emotional toll, the Rost fight still continues.

' This. case is not an anomaly. Since I became involved in this

- 1ssue,-1 have heard numerous horror stories from people all over

the country who are victims of the ICWA. Much of this stems from
a-broad and inconsistent application of this very well-intentioned
law.

».I.won’t dwell . on these horror stories today or I won’t have time
to.continue on with:my testimony and we'd be here all day.

Let me begin by saying that our Constitution. protects the rights
of individuals against clagsifications based on race, and it protects
the rights .of parents to control their children’s upbringing. These
are fundamental liberties‘and they are privacy issues.

“The TCWA excludes all other circumstances to the sole factor of
race and denies these basic Constitutional rights to parents who
have a child with any Indian blood.

“I: feel strongly that the very good and important protections of
ICWA will be lost if we don’t correct some:of the problems.

. For example, a mother who has no Indian blood whatsoever or
any ties to Indian culture who voluntarily places her child for adop-
tion and who'chooses the adoptive parents can have those decisions
that'she made for her child overturned by an urnknown third party
solely because her child has some small quantum of Indian blood.

‘Now, as'more and more Americans become outraged by the viola-
tions ‘of basic individual rights that bad interpretations by courts
of ICWA embodies, I believe we will see the demise of this law.

As a-former judge and an adoptive mother, I am sorry to testify
today that 'S.569 and H.R. 1082-do not address the fundamental
- issues. Instead, these bills take a procedural approach that, in my
view, is -cumbersome enough to significantly discourage the adop-
tion of Indian-children and to make many %,awyers rich. The com-
plexitiy -of these requirements almost guarantees an inability to
comply.”™ ' '

“Now, T'plead, I implore the members on the committees to read
thziasli legislation and understand just how cumbersome it really,
really 1s. ;

As a former judge, I can tell you that courts are going to have
a very-difficult: time applying the provisions. Frankly, these bills’




r" n an effort to
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1can commun' ;
«This newhil
nor-will itirequ

ress retroactiv ,;;,membersh1p in a tribe,
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’ : : . other things be
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‘Tt i§ this doctrine that has een applied 'to the Rost case by the
California ‘cort of‘appeals ‘Supreme’ Court denied the pe
titions that asked for ad'revie . hls decision, indicating’ that the
court-accepts| the ‘application: of*this!doctrine as-a correct 1nterpre-
tation and application of:the ICWA.

‘Codifying . sting' Indi qmilydoctitie mto Jaw isa good
first step toward reforming’the ICWA ‘that’shotld’} 1ave "the support ,
of all partles nterested in"thé law’s preservation. " 7% :

=T continue ito look forward ‘to“working“with the . commlttees, the i Al d t. would not. Qkay,*Thank ou.
Native American ‘community; 4nd ‘all interested’ pirties to improve 'oung, did you have some quesblonSV »
the ICWA so ‘,that it can work to protect the rlght “of chlldren, the Thank you, Mr. Chairman:s T IO ITET Joes
Native ‘Amerigan tribes, and all adoptlve families:  “ n Pryce, I have information that he R(;‘st £am'dythgre

Thank you very much for this’ opportumty : ' islation. I know we: discussed. this;be orte a? ol thot

Mr. Chairman, as you know, I am not alone in my support to re- ny o that factJater:on, so; they apparen dY (fur‘ foel-
form ‘the Indian Ch11d Welfare ‘Act in the House, along with what e taken care of the problem. I undel‘stan y »
we did last year. My" colleagues Jerry‘ fSolomon and, Todd Tiahrt
share my vieys and ar ,ﬂdedl ted 't i \nd understand

Congressman| Tiahrt 'has already Submltted ‘his’ written. testimony
to the commifitees,: and Wit

th' your permission I would like to ‘submit

Congressman Solomon’s, testimony to be included in the record.
"The CHAIRX\?(AN Without objection, that will be included.’

Ms, Pryck. {Thank you. very much.

{Prepared statements of Ms. Pryce and Mrm ‘Solomon appear in
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tion; it is a- palitical ‘and. legal ‘one, (@
country is, as Chairman Young put’
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tain selectel .questions. o
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justice and fairness in the whole adoption matter, be-
y thmk that’s the bottomline. I really think that’s the

Ve that there are sufficient provisions in_the pro-
t corrects those deficiencies? In other words, giving
the Indian court system-in the country that we’d bet-
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X . th

Mr, KENNE
additional lar
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the iprocedures.
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theicourts:to)
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(I) d ats I remémber.-And the girl was. abou 13:0
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ane Gorman ‘an T do come here to urge pas-
54 amendments. I'm here as pre51dent-elect of
-of Adoption Attorneys, past president of the
: AWYErS, and ‘attorney for lthe
{ts who are still; sadly, trying
ears old thls year \and over

eks; just 2.-weeks ago, the birth’ fam'l“ .ap-
cpressed a- Wi ’gness to allow ‘the adop-
and the «gr. ndparents How-
lling’to’enter ‘into
y *adoptmn ini re-
heyA expressed to me, ! the
ot enforéeable.
remedy that 'roadblock: jand
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ouldb aborted or that:attorneys:and 3
rom: adoption-of: children :either becau. 1
as? Congresswoman Pryce predlcted day:
endments. .

W do fiow? Thatv
y notlfy ‘the tribe .

it. untal the, kld .
birth family nevef %’;’(’;‘;Soﬁt% and hope

+[Prep e i -appears in: appendlx.]
“The, CHAIRMAN M1chae1 1f you d like to contmue, please.

hlS’ iy ALK, Gr B ‘begar rking  wit 5 digover -govemment relatlonshlp, and
;ivrafltdal}nexildménts hat w. TN ag 1 atte te h bea‘i;ng‘foigmiiym 4
A (#:lt ; . TR g ural in nature and not ‘subst txve. The observahon i

. dure, and there is no ‘way: that y0
may even entsit g sst'that there: are:any greate ,procedures i
n, but'make no mis- nle! se; and ‘that-the:verbiage ‘in-the bill is primarily to de-

AU S ) .
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& . .
f:)?fa very precisely, very clearly, what those notices should provide

But that’s what we'’re talking. 1 i i
; lking:about is a singl
$11.50 in stamps, and that is not a cumbersomg‘ ;rlglczcdure :
In terms of substantive, I think that, as Ms. Gorman pc;ihted ouf

discussions about punitive fathers.

our
will

spective—the best interest of the child.
Now, I

posed to.

ernments,| be affirmatively consulted

ment of that legislation. and participate in dovelop-

It is a government-to-government relationship and the tribal in- |

volvement| is critical and it should not be a Member of Congress |

simply dropping in a bill and ex i ‘ i :

> pecting everybod i ‘
It does reguire some consultation Withgthe t}rr'ilg)es)f %)hgz;}el ;Ill‘ehtrﬁaé ;
are the people that should !

people that are being affected. These

ave a say. They've got
o oS ShO)II,l ve ge u?e?i}.,Stem of government that can represent

With that, I would conclude my remarks. If there are any ques- :
x :

tions, I'd be glad to answer the
The CHAIRMJ}N. Thank you.
[Prepared statement of Mr. Walleri appears in appendix.]

The CHAIRMAN. J ane, let me ask you about your association. I'm |

not familigr with it at all. It’s a na

attorneys?
'IM}? %ORMAN. Yes; it is.

€ GHAIRMAN. How many members do ?

Ms. GORMAN. Several hundred memberyou hpvel

St%tifeinct}qe Union, as well as Canada.

ously?
Ms. Gor
lated.

The CHAIRMAN. Are a number of thos i
ize in-adoptions of Indian children, or k&gt(’g?rg%?:faclig they special-
- Ms. GORMAN. I don’t think—n ;
is solely in adoption of India
touches it.| There aren’t that
that anyonle could specialize.

tionwide association of adoption

n children—but everyone’s practice |

The CHARMAN. Do T underst i ep- |
3 and from your testimony that -
Pryce’s proposal ‘would place the jurisdicgion aianl?e

resentative

e of paper ancxl,‘»
we have discussed in this whole ot : ’ :

: 101e process the exist; I ily.
doctrine. There were other issues, such ag Pubi]ifi:nggvlaESgantﬁZ!“

court determinations in Public Law 280 i
urt tions in : states, tribal
minations and jurisdiction also in Alaska. And there c?avlgte dsetfgé :

All of these issues fell out of the di i .
1 1scussions and the proce ’
c??lmltment to develop- a consensus piece of legilglatiosns gﬁ:ﬁ .
w affirmatively promote, from all perspectives—from the adop..
lon community perspective and from the tribal community peI;-“

assure you that there are existing issues out th
werta}relco mmitted to looking at those issues in either leg?;fét?g
particularly the existing Indian family doctrine, which we are op—,

“t ing-and would help many other cases that I.come into contact with

But I would recommend that an i i |

I wp y process in legislati
otger 1ssc111 2s follow the process that we've used inglthfiis 1(::1313513115 sl:
a demand that the native community, in the form of the tribal gov-

s, and we are from every
AIRMAN. And you primarily facilitate adoptions, obvi- ¢

MAN. Yes; all of our practices are primarily adoption re- |

0, I don’t think anyone’s practice

many Native American adoptions so |
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State courts? Perhaps'] didn’t understand your complete.testimony,
but do you believe that would also erode tribal sovereignty, as some
of ‘our subsequent speakers had alluded to?" Y

Ms. GORMAN. Of course it would erode tribal sovereignty. The
reason that I can’t really address—two reasons that I can’t really
address Congresswoman’s proposal are: First, I haven’t seen‘it, but
that’s really ‘a dodge, because I pretty much know what it says.
Second, is because I have a conflict -of interest with my own clients,
perhaps, because if it ‘does, indeed; as:she represented here today,
codify the State court opinion.in my own case, I can’t take a posi-
tion* against it. But: what T’ can tell'you is that I can affirmatively
say-is only legislation which passes into law will help my clients.
I do not believe Congressman Pryce’s legislation will this. year or
any‘year in the foreseeable future pass into law. oo

I believe these compromise amendments may, and I-believe that
they would, not only-help my existing clients, the ‘Rosts, but other
aspects of the bill would have kept the Rost case from ever happen-

on at least a monthly basis, if not a weekly basis. .
“#The CHAIRMAN. Thank you. e
“"Mike, your testimony states that many of the cases arising from
the ICWA are the cause of poor social work, in your written testi-
mony. ‘Is that -meant to mean poor:social .work on the -reservation?
‘Mr. WALLERIL No; almost all of these cases arise off reservation.
In fact, I've never-seen one actually arise on reservation:or: within
the Indian country in Alaska. \
“*What normally ‘happens is that the agency or the person actually
makes the placement. In our experience, a social worker usually
isn’t involved. A professional-social worker usually isn’t involved
because most professional social* workers will do-a background
check to determine whether or not a child is really-available. for
adoption, and that’s the big issue, whether or not these children
are really available as a factual matter for adoption. ,
+# ‘One of the ironies here is what is an existing Indian family, and
an-existing Indian-family many times encompasses much more
than the maybe western notion of a nuclear family. And many peo-
ple who are engaged in the adoption field and somewhat unpro-
fessionally simply don’t know that, aren’t aware of it. They don’t
check it out, and they:don’t.see. what—they don’t do the basic back-
ground check to find-out if this child is really available for adoption
or whether or not:there is-already a home within that child’s exist-
ing family which will provide a nurturing, caring, and loving-home
for them. : : Lo
~"And so because there is no notice provision, they’re placed.- They
end up bonding. And the net results is that you've;got people who
maybe 6 months ago were total strangers to this child having an
emotional bond with the child established by this poor social work,
and the result is oftentimes the conflicts that we’ve seen arise.

So when I used that term “poor social work,” oftentimes it’s a
lack of any social work in terms of what we would notice as a pro-
fessional standard of social work, and in some cases, actual willful
disregard of the law.

The CHAIRMAN. I think you’re right in that most non-Indians
think in terms of a family like Mom and Dad or a nuclear family,

T




70

wherein Native peoples believe, as Congressman Faleoma ‘
already: alluded to, that the. family. is an-extended fam;’le;,?gﬁ }ias
Ic)lgges more people in the immediate. family: than just-Mom and

v With that, do yoﬁ have.zéhy,-"qﬁééf{onS? ‘

adoption cases, that certainly was not my intention. o
But, at the same time, I do-express concern that if there is will-
ful fraudulent misrepresentation on the part of the attorneys to do
soinet};;n_g %1ke thlts, the}rll they should be.corrected.
certainly want to.thank her for her. i i islati
ang e o or her ‘s’upport in ‘thxs legislation
ne of the concerns that I have and-that was alluded to earli
,Or ( to earl
is it’s always ‘the problem of saying, on the part of the white »(I:‘olx?ll:
munity, what is an Indian. Blue eyes? Blonde? How do you—how
far Elo you go back and say you're ¥32? , »
y It’s an aglmln,lstratlve .p’roblem. I'm sure that it’s true with adop-
sltc%l da%ﬁgges. I'm: sure 1t s tme.ev?n under_; Statenwlaw. We under-
ut, as I've tried to share with you earlier my ien '
’ ] / : my: experience-—and
I know -exagtly how the Indian communities relate tlt)) themselves.
In my own'island community, you may be ¥10.removed as a cousin
but you are, as far as they are concerned, brother and sister. Ev.

erybody is your aunt and uncle and th v i
ful ooy 18 yo n e closest and most meaning-

Now, I'm sure that many of our white familie : :
, y s feel the same way,
too, but for the most part it has been my. experience that. it’sueit}'igz" ‘»

mother and father or grandfather, and anything beyond that gets

a little blurry as far as family is concerned in what I perceive as

th% AzmIer('lican‘ family.
3u 0 want to thank you both for your fine statements d
I sincerely hope, Mr. Chairman, that we will carry this legisl’aggn

through, go through the debate )

Thank you both for your testimony. ..

The CHAIRMAN. And I thank this committee, too.

With that, I would tell all witnesses that .the record will be open
for Wmtter} testimony for two weeks. If you have any. further .com-
ments you'd like to turn in, that will be considered.

With that, this committee is adjourned.

[Whereupon, at.12:42 p.m., the committ j |
convene ‘at the call of the Chair.]: 'Fie was adiourned, to re-

! . e s A

-marks:: T

By,

’REPARED STATEMENT-OF HON. DONNA M. CHRISTIAN-GREEN, U.S. DELEGATE FROM
: : THE VIRGIN ISLANDS,. : P

Thank you Mr. Chairman for giving me the opportunity to make brief opening re-
l{is is.a very important hearing and I commendy you Chairman Young and
hairman-Campbell for your willingness in holding thisjoint hearing today. =~
‘meibegin my saying, first.ofall, that the:issue.of the welfare of Indian Chil-
n-is-ofigreat:concern to me—indeed.I. am concerned about all:of the issues that
ffect:Native Americans. T S et Lo
In'the'last Congress, as the result of several high-profile adoption cases involving
ngthy: disputes under the Child Welfare:act, questions;were raised about whether
JIndian:Child Welfare Act, [ICWA] fairly took into account the best interest :of

‘the children, parents and the tribes. .

The IWCA, as you know Mr.-Chairman, was enacted in-1978:to address the widé-
pread:removal of:Indian children from Indian families and; placing them:with-non-
JIndian families- or institutions. ‘ o

_iRecognizing. the need for, legislation to address the concerns raised by, the high-
profile: cases-in:the-last Congress, Chairman Young and Ranking Member. Miller in-

troduced. legislation, which is virtually identical to the bills before us today, in hopes

“of addressing these problems.:

-wHR. 1082 and S. 569 are the piodticf of a -;;iopoéal which emerged from the mid-
year convention of the National Congress of American Indians [NCAI] in Tulsa,.OK

1 1n"1985,-and-which is. known-as the “Tulsa Compromise.”:Mr. Chairman I look for-
1. ward:to:working with you.and.the-members.of both:t{o the committees represented

here today in moving: forward.with the bills before- us. Thank you again Mr.: Chair-
man; for allowing me to make this brief opening statement. I look forward to hearing
from the_ ».Vwitnesses. e . ' S

{PREPARED-STATEMENT- HON.' BYRON L. DORGAN, U:S. SENATOR FROM NORTH DAKOTA
Fie 0T -5l ‘ Lt T ey TR 2 k
"Mr. Chairman, 1 first would like to thank you for holding this hearing today. I
.am -a. cosponsor -of -the . Indian Child Welfare Act:(ICWA) Amendments of 1997,:and
I am pleased that we are having. this discussion. about how: to.reasonably improve
the implementation. of ICWA . while still' preseryving the rights of tribalcourts :and
Indian:parents.and, most :importantly, ensuring the well-being. of Indian children.

¢ .. Before the:enactment .of ICWA. in 1978, one quarter of Indian children were re-

moved from their. homes. and families, many times for dubious reasons and without
parental notification. A large percentage of these children were then placed in foster
care in-non-Indian homes or were adopted by non-Indian families. . . )

+:One: of the. major. reasons_for this. situation was the ability of states, rather than

' tribal, governments, to exercise jurisdiction. over child welfare proceedings:involving

Indian children. As this Committee. knows well, state judicial bodies frequently have
' S SRR IS AT, IR T o o ;

IRETY

TR |




72

failed to recognize and honor tribal relati 1 i igious:
customs of Togiaze and honor ¢ ations and the cultural, social and religious:

To address this problem, Congress enacted IC i
al jurisdiction over Indian chigll(} welf::ee WA: which

ICWA also presumes tribal Jurisdiction in other case:

73

here is:no doubt in my mind. that, in the case of an Indian child, there are spe-
al interests that must be taken into account during an adoption placement process:
ut these interests, -as.provided for in ICWA, must serve the “best interests™ of'the
ian:child: /And those:best interests are best, served by certainty, speed, and sta-
an making:adoptive placements with the participation of Indian tribes.

firmly:believe this bill better.enables us to.serve the best interests of all'in 'ways
thatipreservefundamental .principles:of tribal sovereignty by récognizing and'pre-
rving:the appropriate -role. of tribal governments in the lives of Indian children,
ve:delayed too:long and I intend .to,pursue enactment of this bill as soon:as pos-

Indian child welfare proceedings and allowing referral
system has succeeded in protecting the rights of Indian

families.

Unfortunately, there have been a.fevw éréi:e \ but hi; i i

) y een a-fe y gh-profile cases invol 1

u}xl _recent years that resulted in significant trauma for all parties invol\yégzgh%‘lgn :

children, adoptive parents, birth parents, and Indian tribes. These cases initially

prompted the proposal of sweeping changes.to ICWA in the last Congress thal

would have overreacted to the concerns and si ificantly compromised ICWA. I’

g}llzz;sed thgttﬁhe:Senate last year resisted the tempfation to enact expansiv

char E:s aé at.instead, with this legislation,; we move beyond controversy to con
This legislation would address the concern these cases have caused by providing

new guarantees of early notice to tribes in -cases i i i
children, balanced by new, strict timefr. g e Diacement of India

i

'PREPARED ‘STATEMENT OF HON. GEORGE MILLER, U.S. REPRESENTATIVE FROM
: CALIFORNIA

oday;<we: are-taking testimony on two identical bills, the Indian Child Welfare
ct:Amendments -of: 1997. The bill that I cosponsored in the House, H.R. 1082, is,
believe; a‘timely bill that reflects a carefully. crafted.compromise between the in-
erests:of Indian tribes seeking to protect their culture and heritage and the inter-
sts.of non-Indians seeking greater clarity and security in.the implementation of the
ndian Child Welfare Act of 1978.
“This:bill-is -virtually the same as legislation I cosponsored last year and is the
irect result’of our consideration of several high-profit adoption cases involving the
ption:of Indian children. These cases, involving lengthy disputes under the In-
n.Child:Welfare Act, focused our attention on whether the:Act fairly, and to:the
eatestidegree - possible; takes into account. the best interests: of Indian children,

1 have been a long-standing sitpporter of ICWA.: it 1
will enact these changes in a timg y manner. s &nd 1t 1s my hope that the Sena.t

:prospective parents, and Indian ‘tribes. ;
1082 stands in contrast to other attempts last Congress to-rectify these prob-
ply gutting the Indian Child Welfare Act and repealing many of the pro-
r affords Indian children’ and their parents. Proponents of our legisiation
include the American Academy of Adoption Attorneys and Jane Gorman, the
ornyel))'rwhg represented the family in the Rost case. _

bill' 15, intended to strengthen the act and’to protect the lives and future of
‘children first and foremost. We understand that to a few parties on either

PREPARED STATEMENT OF HON, JOHN. MCCAIN, U.S. SENATOR FROM_ ARIZON

Thank you, 'Chairman Campbell:’and Chairman Youn ing thi 1
K you, C| rma g, for: conve th
?Iré} wg)bilrlls{:h% ér’gx?aﬁéldu?'Rﬁ‘lllO}?z tfg amend ‘the Indian Child Werlel:xi A::st };?alr;x%
. : , this : o ] ;
bell, Domenici, Dorgan, and V\;ellst?:nel.", o POTROTS. - myself and Senators Camp
As we found last :
Nothing is more sacred than' children. A
ways difficult, it is especially difficult o

g adoptions :to move forward quickly and with greater certainty. This bill places
imitations:on when Indian tribes and families.may irtervene in the adoption proc-
ss.;Yet at the same time, this bill protects the fundamental rights of tribal sov-
1gnty.n - ’
The: yojﬁnt‘is that this bill places the interests of Indian children above all else,
irst by ensuring that they will have as equal a chance as any other children at hav-
ng a loving.family and a home, and second, by protecting their interests in their

culture,and heritage.
We cannot. forget why we had to have the Indian Child Welfare Act in the first
ce--to stop. the widespread removal of Indian children from their families and
ribes that”was occurring. on reservations across the country. Former Committee

airman Mo Udall, who pushed through this landmark legislation in 1978, recog-
ized: that:;“Indian tribes and Indian people are being drained of their children, and
s ‘a-result, their future as tribes and as a people is being placed in jeopardy.” Testi-
smony. taken by our Committees revealed that as much as 25 to 35 percent of all
‘Indian children were being placed in non-Indian homes away from reservations.
Much of the problem was caused by unethical adoption agencies with little regard
or'Indian culture, sovereignty, or family feelings. The purpose of the 1978 law was
‘to give Indian tribes a.chance to have their side of the story heard when it came
0.adoption proceedings. This was accomplished by giving tribes the right to partici-

est of Indian tribes in the welfare of their child

make use of the roles-traditionally playedlr v Indian o

faz"lghoef [E'}llflr ch;ldr%q through a amique Jurisdictional framework. i
ils we are discussing today will amend the Indian Child W

to better serve the best interests of Indian children without t;ampﬁggrgnﬂcrtilgllsg :

at all, and that, many in the adopti i '
1, \ 1 ption community would rather h
gvr; I&e?:lé‘x(twg ntél?n .Iynggrslorc]};ilg}x;enkanéi their pareg{:)s, both biologiczYeagg L(ég&;%i.vleiuf :
! thangs to persons on'both sides ‘of this debate who have:’
g o exter ] ) both ] s debate who have
dri:}[)’ areht e‘:)v z;n%)ggromlse in wh;ch both‘sldgs, and most 1rnpvortantly’, Indian chil-
ore-than 2lyears ago, several high-profile adopti d nati :
tention because ‘they involved Indian c%ildren’c:\ggll?’? igases e topional at
under ICWA_ Adoption ‘advocates believed these cases WO

ate.in: state icourt proceedings and to have those proceedings sent to tribal courts
! riate. We will preserve that right.
result-of ‘the. passage of the Act has been the development and implementa-
of tribal juvenile.codes, juvenile courts tribal standards, and child welfare serv-
odalg,"jalmost every Indian tribe provides child welfare services to their own
n. Furthermore; we now know that the Act has motivated courts and agen-
“place ‘greater numbers of Indian children into Indian homes and that there
en an overall reduction in foster care placement as well.
‘other ‘words, the Indian Child Welfare Act has worked. Indian children have
laced in' loving homes and the removal of children from their culture has-di-
ike other minority cases, there is no_shortage of families willing to

ments to ICWA. Over time, the protagoni
each side’s obje{ctives could be accomplish




adopt Indian children. Less than 1

sage of'the Act have caused problems,
Som}(le have trlied' to_blame”

Some have concluded: that'rolling back:the Tndian Chi

to prevent future miScarpiages 'Of%ustice,' a;dlgo(hn;aenhggl

heard claims like‘tﬁgst ulllt%rests' of the Ind

¢ like se all too many times

be for them to live ‘with 'thisrheto};'ic’,' beftrs. We

doing. it with. the

must all bear in mind that

it is even more critical that they und

in these adoptions.

Indians, we usually fail
our unwillingness to listen

Amendments of 1997 are a
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to the very peop

fair and balance

cultures together, not divide them.

PREPARED S;I‘ATEMEN’I‘ OF HON. DEBORAH PrycCE, U:S. REPRESENTATIVE FROM OHi

"Mr. Chairmen, - distinguished’
thank yor i nrgllznto etcé.strﬁ‘embers of the House and Senate
of 1978, known as the ICWA, and s

My interest in this issue began when my constituents, the Rost’ family“in Colum-

bus, OH, told me the story of their fight to:keep their adopted twin daughters. When

| these little girls were placed for adoption b

girls up with the Pomo Indian tribe
was put on hold.. Three years later, aft

their Indian heritage.. It was only after their

accruing thousands of dollars in legal bills,

toll—the Rosts’ fight contin
involved in this issue, I hal\l'ée}s.hg‘;%R
the country Who.are victims of the ICWA. Much of

consistent application of the

n article written by Christine Bakéis
Law. Ethics and Public Policy last year d
tal flaws of the ICWA as applied by the
leagm_es that lyou read this article 2
haps invite Ms. Bakeis to testify at

The 14th amendment of the U,
against classifications based on ra

their children’s upbringing

her child has/Indian blood.

law.

d more Americans

As more an i i
rights thet oy Tare & embodiesbecomg outraged by the violation of basic individual

judge, I can tell you that courts are going t i
e, . o h

provisions. Frankly, these bills’ procgdur%ll refgr",;): (‘llgrgoglm

ns.that are denying the placement

address the real concer
manent, loving homes,

I will reintroduce substantive 1
Rep

House of

faith comprornise, I will remove some of the

objectionablezto the Native A

merican commun:

the few: but -w

y: today regarding the Indian Child
pecifically to discuss S. 569 and H.R, 1082,

that the ICWA was
er taking a

numerous hor:;

courts. I respectfull
S your committees deba
future hearings.

S. Constitution

S egislation that is si
resentatives passed last year. Ho o, in.

percent of all' Indian adoption cases ‘since: pas

understand how. har

especially: when the ‘stakes. are so high.-W.

fro, ian’ ive; it ! i
poople i then cuind that f isn; éagt;ﬁglan perspective, it'is. the very future of.thei

It is time for non-Indians to understand that I
g their children and giving them lovin
v g homes. B
erstand that Indian people must have a voi}:Ie

ile we in Congress are often the first to

y their birth parents, nobody knew

grandmother signed the father-and the
invoked and the adoption
second mortgage on: their home;.
s, and enduring a tremendous emotional
0sts’ case is not an anomaly, Since | became
Tor stories from people all over
this stems from a broad and in.

» bublished in the Notre Dame Journal: of
0es a good job of explaining the fundamen.-
y recommend to my col-
te ICWA reform, or per-

ties to Indian culture, who voluntaril

e-adoptive parents, can have the dec:
an unknown third party, solely because

ity. This new bill will not address ret.
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oactive-membership .in a. tribe, nor will it require adults to give written consent
ecome a:tribal :member.. In- addition, a provision that the tribes.felt would limit
heir ability.to appeal state court decisions:will be deleted. . )
iThe language that remains will codify into statute the law.applied by many. state
ourts known as the “existing Indian family doctrine.”. Under this .doctrine, the
CWA does not apply to children who do not live on a reservation, unless at least
ne parentis-of Ingian descent, and at least one parent maintains significant social,
tural; or:political-ties to the tribe of which either parent is a member.
‘It is‘this doctrine that has been applied to the Rost case by the California Court
f Appeals. The U.S. Supreme Court denied the petitions that asked for a review
his’decision, indicating that-the Supreme Court accepts:the application of this
ine as'the correct interpretation‘and application of the ICWA. Codii}ying the ex-
sting Indian“family’ doctrine into-law is a good first step toward reforming the
VA that:should have the support of all parties interested in the law’s preserva-

0. ' : ) .
‘T-look forward to working with the Committees, the Native American community,
nd-all'interested parties: to improve the ICWA so that it can work to protect the
ights of children, Native' American tribes, and-adoptive families. *~ - '

PREPARED'STATEMENT OF HON. GERALD B.H: SOLOMON, U.S. REPRESENTATIVE FROM
ey ‘ NEwW YORK ‘

hank:you' ‘for-the obportunity't.o share my thoughts on the reform of the Indian

:Child:Welfare Act..

“My.understanding- and interest in the Indian Child Welfare Act stems from my
wn personal experiences with adoption. As a strong supporter of adoption, I under-
tand:the: need for families who have sought to make homes for children who were
ot-able:to be:raised by their biological parents.

=It:is-up-to those: of us who have been adopted not only to share our stories with
thers;:but - to speak out.in favor of the adoption decision. My support has grown
ut of my fundamental view that every human life is precious and that every person
eservesthe:right to life and a happy home. )
1,'myself-was:blessed to be adopted by a generous stepfather and raised in a lov-
ng:family:T.want to give all children the chance to grow up in a caring and loving
amily-environment. For this reason, I write to offer my full support for reform of
heiIndian Child Welfare Act. The Indian Child Welfare Act was passed in 1978 in
response to-a. terrible problem: within the Indian community: the high numbers of

‘Indian children being placed in foster care and the breakup of many Indian families

because of:the-unwarranted removal of their children by non-tribal public and pri-
ate-agencies. This was clearly an unjust situation that needed to be corrected in
rder:to protect the sanctity of the Native American family.

Though the Indian Childy Welfare Act was meant-to remedy this situation, the re-
lity-is:that:the Act has been detrimental in some cases. The problem that the Act
was created to correct, namely, the inordinate number. of Indian children. in foster

are,has actually risen since its enactment because of the-increased authority the
Act'can-give an Yndian tribe. This increased authority has lengthened the adoption
rocess ‘and;left many innocent Indian children in foster care.
<This joint hearing:has been convened to discuss proposed language to amend the
Act toirespond to many of these concerns. I believe this language represents a step
n'the right direction: in reforming the Act and was created through negotiations be-

“‘tween:tribal governments and the adoption community. I am encouraged at sections

hat will facilitate-voluntary agreements between Indian families or-tribes and -non-
ndian-adoptive families.

.:Howeyer, I.am concerned that this language, while commendable, will not address
cases‘where the adoptive child is-retroactively registered with an Indian- tribe. I
‘know all'my . colleagues in this Congress share my interest in providing families
with'the assurance that: their adopted children will not be removed: from their fam-
ly-due’to: retroactive registration. I understand the need to allow the Indian tribes
he ability-to-intervenein.an adoption case, however, fair and unbiased regulations
need ‘to be implemented. With future discussions like this hearing between the
House and'the Senate, these concerns:can hopefully be rectified.

#This legislation is extremely important to the families of this country, Indian and
non-Indian; Adoption plays a vital role in strengthening the family unit and protect-

“.ingthe: values of this great Nation: In reforming the Indian Child Welfare Act, we

must. remember that the best interests of the children must be paramount in all

~child custody‘proceedings. Congress must work diligently to remove illogical barriers
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by‘individuals or agencies which knowingly misrepresent or fail to disclose whether
‘a child or the birth parent(s) are Indian‘to-circumvent the application of the ICWA.
In:summary, the tribally.developed amendments contained in H.R. 1082 and. S.
569. clearly address the concerns which led to. the introduction.of Title .III of H.R.
:3286(104th: Congress), including timeframes for ICWA notifications; timely inter-
ntions; and sanctions, definitive schemes for intervention, limitations on the time
for'biological parents to withdraw consent to adoptive placements, and finality in
sluntary proceedings. . .
Chairman Campbell-and Chairman:Young, we want to express our grave concern
that the.objectives of the ICWA continue to be frustrated by State court created ju-
dicial/exceptions to the ICWA. We are concerned that State court judges who have
created ‘the “existing Indian family exceptiod” are .delving into the sensitive and
complicated areas of Indian cultural values; customs. and practices which under ex-
ting law“have been left exclusively: to the judgment of Indian' tribes. Legislation
troduced last year, including H.R: 3286; sought to ratify the “existing Indian fam-
y exception” by amending the ICWA to codify this State-created concept. The Sen-
¢ Committee on Indian Affairs, in"striking Title III from H.R. 3286, made clear
s views that the concept of the “existing Indian family exception” is in direct con-
adiction to existing law. In rejecting ‘the “existing Indian family exception” con-
pt; the Committee stated that “the ICWA recognizes that the Federal trust re-
onsibility and the role of Indian tribes as parens patriae extend to all Indian chil-
en involved in all child custody proceedings.” [Report 104-335 accompanying S.
62, 104th Cong.,.2nd Session].
The, Department of the Interior’s position on the emerging “existing Indian family
-exception” concept 1s the same as previously stated.in the administration’s state-
.ment:of policy issued on May .9, 1996. We oppose any legislative recognition of the
concept.
The Department’s: position is: that the ICWA must continue to provide Federal
rotections for Indian families, tribes and Indian children involved in any child cus-
tody proceeding, regardless of their individual circumstances. Thus, the Department
ily’ concurs. with the Senate Committee on Indian Affairs’ assessment and rejection
‘of'the “existing’ Indian family exception”. concept and all -of-its manifestations.. We
:share ‘the - expressed concerns of tribal-leaders and a majority of your committee
embers about continuing efforts to amend the ICWA; particularly those bills which
ould seriously limit and weaken the existing ICWA protections available to Indian
- ‘tribes and children'in voluntary foster care and adoption proceedings.
_::-The United States has a government-to-government relationship with Indian trib-

FOR INDIAN AFFAIRS

to improve the Indian Child Welfare Act.”

h rat
. The strongest attribute of the %C\??Aeigf gﬁl; ;

1978 is the essence of child "welfare in ‘Indian
ble for tribal membership in a. .

and to ensure that the best-interests of Indian -
ry. child custody proceedings. Al-
upport the introduction last year.of: :

Indian tribes r . ] “-ing-Indian children, yet allows concurrent State jurisdiction in Indian child adoption
ecetve notice of voluntary ICWA | -and child custody -proceedings where good cause exists. This system, which author-
otices. Timely and ade- | izes tribal involvement and referral to tribal courts, has been successful in protect-
ing the interests of Indian: tribal governments, Indian children and Indian families
od doeisi for the past 18 years. .
1 tribes and extmgnz .(f)‘n the .~ Because the proposed amendments contained in H.R. 1082 and S. 569 will
isi ended family “strengthen the Act and continue to protect the lives and future of Indian children,
- the Department fully embraces the provisions of H.R. 1082 and S. 569.
“In closing, we appreciate the good faith efforts of tribal governments in addressing

“ oping tribally acceptable legislative amendments toward resolving these issues with-
*“in"the past year. [ would like to thank Chairman Campbell, Chairman Young, and
8 to their natural family and cultural heritage ‘the committee members for all their hard work and heartfelt assistance to tribes

'in’shepherding the tribal amendments through'the legislative process. This adminis-
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In vonclusion, we urge you to move these Hills to enuctment us quitkly ae p{:mhi% '
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Chatrman Campbell, Chaivman Youny, avd mesbers of the Senste cspetiially to the ohildren, who find themselves entangled in

indian Alfairs and House Remources Committees, I am Thomss L., tnidisputes. 3

LeClasys, Directoy of the 0ffice of Tribal Justice ab the

In osddressing thess problemsbic osses through legislation,

Pepartment of Justice. Thank you for inviting the Department to | Cinoress should be mindfal of IOWA's important purposes and its

prosent 1te views on 8. 569 and the cowpanion B MR, 1o8z, 5 firmation of btyribal zights of self-government. In the 104tk

which would amend the Indian Child Welfare Aot DVICWA") . ‘The Cevirena, the Department of Justice opposed Title IIX of the

Administration and the Attorney Ssneral recognizs the need for Hoontion Prowetios sod Brabllity Act of 1986, M.R. 3286, which,
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overnment

aoverpance while sohancing cevbainty dn «bild custody and

Werare anformed by the Dspartments of the Interior and adopnion procesdinge pursuant to ICHA and while stresghhening

Heslth gnd Homan Sevvices thas 10WA aenerslly works well

Bl enforcenent tools to promobe compliance with JUWA dln the
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sunique ‘obligations® ito-Indian-tribes by protecting:the best utsiﬁérﬁhe'home, ICWA requires ndtice to the Indian parent or

interests of Indian children and families while promoting txib: ﬁ fodian and the. child's tribe, aﬁd'imposes a ten-day stay of
rights of -self-government. See Morton v. Mancari, 417:U.S. 535, roégédings, which may be extended to thirty days. 25 U.S.C.
555 {1972). 1912'(a). "ICWA also establishes a right to counsel for indigent

II. The Statutory Framework Of The Indian Child Welfare Act - arents and a right to examine records, and it requires state

The United States has a government-to-government hiid‘Wélfére agencies to' make remedisl efforts to prevent the

relationship*witthndian tribal governments.. Protection of -the; rééﬁup of the Indian family. 25 U.S.C. § 1912(b)-(d).

sovereignstatus of tribes,  including preservation. of.tribal: Tn any voluntary state court proceeding for relinquishment

identity and the-ability-to:determine tribal:membexrship, is-: of custody or parental rights, ICWA requires the court to certify

fundamenta# to that relationship. :To thisiend, ICWA establishes lf?has‘explained the consequences of the action and that the
!

a dual‘jur#sdictional system for Indian child custody Tnd n'parent has understood those consequences. 25 U.S.C.

proceedingé:t a) Congress confirmed.the exclusive:jurisdiction: of 3{a). No consent to adoption is valid if made before an

tribal courts in-Indian child:custody proceedingswhen:the .Indian “¢hild is born or within ten days after birth.3 '14.

. " . . : . . . 1 i . » )
chlld-1s=dqm1c11ed instribalterritory; 25 U:8.Chz§ -1911(a) ; Consent'to adoption may be withdrawn prior to entry of a final

and b) ConqreSSWcreatedéabprOCEdure to transfer:off-reservation Y25 U.8.C. § 1913(c). and consent to foster care plaéement

i
Indian child custody cases to tribal courts, but allowed: state

courts to retain jurisdiction'of such:cases whereigood cause
2.

25"U.8.C. § 1913 (b). After entry

exists. “fraud or duress may be initiated within two years of the

ICWA ?Stabyishes substantive and:procedural protections:fo lnless a longer period is provided for by state law.

Indian children,. Indian-families, and Indian-tribes. - In any. o087 1913 (d) .

involuntary state court proceeding to place an-Indian childs

The'Department of Justice has only a limited role in the

1 gee Fisher v. District Court, 424 U.S. 382.:(1976): (tribal.couxr
have exclusive jurisdiction over adoptlons of Indian chlldren wh
are domiciled on the’ reservation).

mplemeptation of ICWA, so. our knowledge of how, and how well,

2 1CWA, notably, recognizes the role of biclogical parents in:
process by| reserving the right of either parent to refuse’
transfer a|case involving their child to txibal court. :25:U:S:
§ 1911(b).

he ICWA ten-day protective period is conscnant with many state

;,More than half of the states do not permit parental consent
dOpthn until 3 days after a child is born. M. Hansen, "Fears
‘the Heart," ABA Journal (November, 1994) at 59.

4
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ICWA works is premised largely on the reports of the Departments

of the Interior and Health and Human Services.* These agencies

report that ICWA generally has helped to preserve the integrity

of Indian families and tribal relations with those families,

especially whgn parties are informed about ICWA, abide by i;s

provisions, apd it is applied in a timely_manner.5 In fact,

despite some ?ecent concern about ICWA's application to certain

off-reservation cases, legislators seem to agree that ICWA works.
Undexr IC@A, courts are able to tailor foster care and

i

adoptive plac?ments of Indian children to meet the best. interests

of children, families, and tribes. We understand that the vast
y ;
nmajority of these cases are adjudicated without significant

problems. Th# application of ICWA to a limited number of cases
involving adoétive placements that are later challenged by
biological pa;ents or the child's tribe, however, has drawn
criticism. This criticism, in turn, provides in part the impetus
for amendment% to the ICWA,

These caées are difficult and heart-rending, often having

tragic consequences for all parties to the dispute. It is
important to yeiterate, however, that these problematic cases are

not indicative of the manner in which ICWA operates in the vast

4 See Hearan' Before the Senate Committee on Indian Affairs,
(1995) statement of Joann Sebastian Morris, Acting Director, Office

of Tribal Serv1ces, BIA); (statement of Terry L. Cross, ‘Executive ]

Director, National Indian Child Welfare Ass'n);(statement of
gaiashkibos, Ere51dent National Congress of American Indians) .

5 0ther positl#e results reported under ICWA are the development of

tribal juvenile codes, tribal court processes for addressing chlld'

welfare issues, and tribal child welfare services.

5

‘majority of instances.

‘fprpeal.

Jichallenged the vadoption.

. have been avoided.

- the consequences of their waiver of those rights.

‘occurred,
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Further, many. of these cases would not

have been problematic if ICWA's dictates had been complied with

“’at" the ‘outset of .the adoption process.

For example, among the: cases. commonly cited- for the need to

amend’ ICWA is the adoption that provided the factual predicate

“for the In re Bridget R.. decision by the California Court of

49 ‘Cal. Rptr..2d 507 (Cal. Ct. App. 1996), gert. denied,

U.S. (1997), 117 S. Ct. 1460. In that case, twin girls of

Indian-descent were placed with-a non-Indian family when their

biological parents:relinquished them.to an adoption agency. The
biological parents and the interested.tribe subsequently

The ensuing protracted litigation has

“‘disrupted the lives .of all those who are involved in the dispute.

\.Had ICWA been complied with in that ‘instance, however, most
of ‘the ‘delay -- and-quite possibly the litigation itself -- would

The biological parents would have been

- required te-wait 10 days after birth to relinquish their rights,

and prior to'relinguishing their rights, they would have been

instructed by a judge as to their -rights under the. statute and
None of this
and that created the-problem:

Bridget R., therefore,

' signals-a need to ‘fine-tune ICWA's statutory mechanisms.to
‘provide incentives for the early compliance with ICWA in the

~“adoption process.

Many supporters of Title III of H.R. 3286 focused solely on

Bridget R. and other anomalous cases and made the assumption that

. PR e -
g . » )
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held in Santa Clara Pueblo v. Martinez, 436:.U.S. 49.(1978), that:

the power to determine tribal membership.is a:fundamental..aspect

of tribal self-government, akin to the power of .the United States:

to determine citizenship. Tribal membership is thus a matter of

tribal law, which should be determined by tribal government
institutions. o KD

Moreover, the "existing Indian -family" doctrine. grafts onto
ICWA a subj?ctive and open-ended test that, if anything, will
increase th? quantum of. litigation. The existing trigger for
ICWA ~- tri?al membership. or. eligibility for tribal membership
is readily ?iscernible by an_ inquiry to-the relevant tribal
government.%‘ln contrast, thqﬂﬂsocial,.cultugal, or political
affiliat;on? test rincorporates. subjective criteria more likely:t
create addi%ional litigation, with attendant delays-in the--
adoptiy9>piﬁsement of Indian children,  than to “streamline”
adoptive plﬁcemeptg.

In the kiew of the Department,.Title III, by incorporéfing
the "existin% Indian family™ doctrine, would have undermiged
tribal self—?overnment and the objectiﬁes of:ICWA. The
Department, Fherefofé, opposed the Title III amendments. to ICWA.
The Senate Committee on Indian Affairs reached a similar
conclusion, stating that the doctrine,. as codified in Title .III
of H.R. 3286} "ig completely cqppréfy 66 Ehe entiréﬂpurpose of
the ICWA." $. Rep. No. 335, 104th Cong., 2d Sess. 14 (1596)' .. As
a result, th%s Committee struck Title III of H.R. 3286 énd .

order 24 i
ered the 7111 reported with the recommendation that the Senate

i

9

v.

A

guided Congress in enacting ICWA.

‘carefully crafted a

wor
ibﬁgstand
ICWA issues,
‘cio‘mymitment to supp

some . deadlines to prov

~proceedings,

. Chairman,
manner that is both resp

- con

" Indian children.

.
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pass the bill without Title III.

Amendments to ICWA Through S. 569 and H.R. 1082

g. 569, and its companion bill H.R. 1082, reflect a

attorneys -- an agreement designed to mak

dvance the best interests ©

‘of statutory construction.

“compliance with the statute

greement between Indian tribes and adoptiocn

e Indian child adoption

andicuétody proceedings more fair, swift, and certain. 1In

éving the fairness and certainty of ICWA, S. 569 promises to
£ Indian children while preserving
ing principles of tribal self-government.

s'.Although the Department has had little experience litigating
we have reviewed 8. 569 in light of our experience
with civil and criminal enforcement, the United States’

orting tribal sovereignty, and basic principles

5. 569 would clarify ICWA, establish

ide certainty, reduce delay in custody

and strengthen federal enforcement tools to ensure

in the first instance.

CONCLUSION

We appreciate the efforts that the Chairman, the Vice

. Tpdian Child Welfare Act.

ducive to certainty and

/Department's. support for S.

and the Committee have made to foster dialogue on the

S. 569/H.R. 1082 amends ICWA in a

ectful of tribal self-government and

timeliness in voluntary adoptions of

In conclusion, I would like to reiterate the

569 and the important goals that

In addition, we are committed

10
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to working with the. Committee, tribes, and all interested parti,_e

to further ICWA's goals.

This concludes my prepaxred statement. At this time,. Mr.

Chairman, I would be pleased to:respond to .questions from you or i

othex .Committee Members.

11
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TESTIMONY-OF DEBORAH:J:DOXTATOR
CHAIRWOMAN OF THE ONEIDA NATION OF WISCONSIN
BEF ORE THE SENATE COMMITTEE OF INDIAN AFFAIRS AND
i THE HOUSE RESOURCES COMMITTEE: :~

JUNE 18, 1997

i Thank you for your 1r1v1tatxon and the opponumty to: tesufy I would also hke to thank
the Chatrmen-of both Committees and the individual-Committeg members for their-attentionito
this’ very rmporlant leglslatron mvolvmg Indlan chxldren

8
' My names xs"Debora.h Doxtator and I appear on behalf of my-Tribe, the Oneida Nation of
Wisconsin,  The Oneida Nationis.4 rather large Tribe, with more than 14,000 enrolled members,
located in:Northeastern Wisconsin, The Oneida, like many other Tribes, have a commitment to
their community... As part of this commitment, they have chosen to devote many of their:
urces to:the.children who are part of our commumty mrough the development of the Oneida
n Cluld Welfare program: o e P

In my. testlmony this morning, I will cover four main areas. 1 will give a brief overview
lhe Indian:Child Welfare: Act (ICWA) and discuss the‘Oneida Indian Child Welfare Program.
hen: [ will; ibriefly:discuss the recent concerns.about the Indian: Child ‘Welfare Act in-reaction to a-
hlgh profileicourt case; and the-amendments. proposed by, H:R;:1082-and. S. 569, both.of which
ased on a proposal: first brought to: Congress by the National Congress of American Indians
lastyear. T will explain why these amcndments enhance ICWA for everyone most nnportantly
dian:children, :

;'\
S5 THE INDIAN CHILD WELFARE ACT

e Indran Chrld Welfare Act was passed by Congress in 1978 (ICWA) in an effort to

op the mass removal of Indian children from their families and native communities. Evidence
ftothe:Senate in: 1974 indicated that 25:35% of all Indian children were removed from

d placed in foster care, adoptive.homes or institutions. Other information

ongress in 1978 indicated that the adoption rate of Indian childrenwas eight times - -

on-Indlan chxldren and that 90% of placemerits involving Indian children were in non--*
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preferences WhICh stress the need to seek placement within the chxld’ extended famxly and

Indian homes. In 1994, sixteen years affer the ICWA’s enactment, more than half of Indian ,commumty before ourside resotirces are considered.

children piaced for adoption. were still adopted by non-Native Americans.

: The Juusdlcnonal affirmation provided by the Act and the placement preferences are the
bass for our involvement in JCWA ploceedmgs and are vital to the contmued effectiveness of
‘our program here at Onelda

In testimony before the Senate Select Committee on Indian Affairs in 1977, Mr. Calvin
isaac stated:

One of the most serious failings of the present system is that Indian children are
removed from the custody of their natural parents by non-tribal government
authorities who have no basis for intelligently evaluating the cuitural and social . g
premises underlying Indian home life and childrearing. Many of the individuals
who decide the fate of our children are at best ignorant of our cultural values, and
at worst contemptful of the Indian way and convinced that removal, usually to-a
non-Indian household or institution, can only benefit the child.

The program we operate at Oneida is very successful. This success is based on the

:cooperatxon of state and local authorities who are aware of the program and actually look to us an
; addmonal posmve resource for aiding families in trouble., However, there are time when the .
“provision 6f ICWA ‘are not followed. Currently under ICWA, failure to follow its requlremems |
s glounds for vacatxon of the coun decree grammg custody )

ONEIDA INDIAN CHILD WELFARE PROGRAM R ‘i)‘“
The Indian Child Welfare Act provides the Oneida Nation of Wisconsin wnh a valuable
“resource for maintainitig contact with young tribal members and their families and retaining them
as part of their'community. “The use of the provisions of the Act has allowed us to place |

hundreds of chlldren n Indlan homes, elther permanemly or umll their parents were able to care |

The Indian Child: Welfare Act attempts to prevent the removal of [ndian children from
their communities by providing a jurisdictional framework for child custody cases involving
Indian children whojare removed from their homes, as well as establishing placement preferences:.
for those children when they are removed.

The great majority of Indian:Child Welfare Act cases: begin, not as private, voluntary
adoptions, but as state or Tribally initiated abuse or neglect cases: . Quite often, Oneida Social
Services or alocal socxal service agency will learn of child abuse or neglectand investigate
allegations made agamst a parent by visiting the family and 1nterv1ew1ng them.

»In‘the perlod begmmng in'1990 through Tune 6£'1996; the Onelda Nation intervened in
cases mvolvmg 336 Oneida children. Every ong of these children was enrolled or eligible for
“enrotiment with the Oneida Nation: Over 90% of the children involved in these cases were
-victims of abuse and neglect. Less than 5% of these cases were voluntary, private infant

If the worker feels that there is a danger to the chnld, court proceedings are generally adopuons (the area of concem Ieadmg to' proposed legxslauon in'the last sessxon)

initiated against the parents and continued custody by the parents is reviewed by a state or Tribal
court. If the court determines that the.child is in danger; the judge must determine whether to

remove the child from his home, It 15 at this point that the Indian Child Welfare Act becomes a
factor. : :

v The Onexda Nation currendy has devoted an entire unit of its Social Services program to
“administration of Indian Child Welfare Act casés. Additionally;t the Indian Child Welfare Act
program has two assxgned attomeys who are dxrectly responsxble for those cases mvolvmg

B : ICWA R -
The Indian Child Welfare Act provides a mechanism that allows Indians parents and their : o : -

Tribes to become mvolved in child placement proceedings, where the child is placed outside his
or her Tribal home. iICWA creates three distinct jurisdictional:categories. An Indian Tribe may:
exercise exclusive jurisdiction over child custody proceedings involving a who child resides on
the reservation. Where the child does not live on the reservation, it provides for concurrent
Jurisdiction of the state and the Indian Tribe of the child. Finally, where a child’s Indian Tribe
may not have a Tribal court or chooses not to exercise its right to transfer a case to its court of
jurisdiction, it affirms the right of the Tribe to participate in proceedings in state court.

i The Oneida Nation recommentlation regarding the placement of any child which is made |
pursuant to ICWA'is determined'by a Board' composed of Oneida citizens, the Oneida Child

‘Protective Board. The Board is charged with oversight of all Indian Child ‘Welfare Act cases

 invoiving Oneida children. It 1s the duty of the Oneida Child Protective Board to inform

: lhemseives’ regardmg alt Indian Child’ Welfate cases; and make appropriate decisions regarding

the placement of Oneida children; utilizing information from the Oneida Tribal social workers, '

‘the Oneida attorney, as well 3y state arid county social workers, and the guardian ad litem (who is

. ] ; the attomey that represents” ilie best interest of the child).
One other important area addressed by ICWA is codification of placement preference :

standards for adoptive and foster homes. ICWA, pursuant to congressional findings
acknowledging the iraportance of the Tribal community to the individual, makes placement

S urrently; it is the Oneida Nation pohcy to intervene in all cases mvoIvmg, s Oneida B
clnldren {An’Oneida.child is-a child who'is ‘he-fourth Oneida and is €ither cnrolled orthe”,

()
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Vituallyevery Tribe.in the United States took.a position against. th.e legislation. . -
owever; Tribes recognized the need to:address the perceived problem;-thh the Act, gnq the:
NCAl proposal:was:drafted at a meeting of Tribes that.took place in Tulsa, Oklahoma in.June

biological child of an enrolled Tribal member. The Oneida Nation does not.intervene in.cases
where the child does not meet these requirements. R

[In the period from [993 through 1996, The Oneida Nation received inquiries regarding
child custody proceedings involving 271 children. Of those 271, the Oneida Nation declined to
intervene in 159 cases, because we were unable to conclusively determine whether those children

were eligible for enrollment. We declined to intervene in an additional 18 cases on other
grounds.

PROPOSED éMENDMENTS TO THE INDIAN CHILD WELFARE ACT

7 The proposed amendments to the Indian Child Welfarg Act are based on a propqsal first
ubmitted last year by:the National Congress of American Indians (NCAIL).. Opexda Nation
representatives-actively participated in the NCAL Vdiscussions of tnese.proposals and have
“zontinued to work with a national group of adoption attorneys and Trx]?al representatlves to effect
‘positive'amendments to:ICWA which will benefit all parties mvolvgd in child custody.

! : . ey

Once the On{eida Nation determines that a child is enrolled.or enrollable under ICWA, the
Oneida Child Protective Board gathers as much information as possible regarding the situation
and makes an inforshed decision that it deems to be in.the best interest of the.child.. The Oneida.,,
Child Protective Board, through its attorney, then recommends to the Court the course of action it
believes to be in the‘i best interest.of:the child inyolved.  Ultimately, it is the court that makes the
determination on placement taking 1nto consideration all the interests of the patties involved.

proceedings. - .o

The proposed amendments do address the perceived problems with ICWA while at:the
. same time strengthening the position of Tribes. A short explanation of each of the proposed

ltis importaxjt'to note tha the vast majority of the, péses in which the Oneida J}Iétion isa, changes follows, along with a brief explanation of the rationale behind the change.

party involve children who are placed out their homes by, state authorities. These ¢hildren are. .

generally a little older and quite often they are victims of abuse and neglect. Many of them have
special needs. Our current ICWA program allows us to give many of these children the stability
they need by placing them within our community and keeping their ties to their families. It also

allows us to provideicuiturally oriented services which greatly benefit many of these families.

NOTICE.TO. INDIAN TRIBES FOR. VOLUNTARY PROCEEDINGS'

<ii* The proposed-amendments include a provision which would cxtenc! the requlrement-‘of A
“notice-to-a child’s Indian: Tribe in voluntary as-well as involuntary procegdmg;. ‘Ivalso clarifies

' what should be included in the notice so a Tribe may make.an.informed decision on whether the ..
child is a member or eligible for membership

PERCEIVED PROBLEMS WITH THE INDIAN CHILD, WELFARE ACT

i o

The proposec‘f amendments were drafted in response to,concerns in the adoption |
community regarding alleged abuses of the Indian Child Welfare Act. These concerns generally
focus on private ado;);iops and the negative effects that the Indian Child Welfare Act has on the
ability of prospective familigs.to adopt Indian children through the.private adoption process..
T EEFRNEEA G TR AL VEL TS AT SRR T e
The concerns raised in regard to voluntary, private adoptions relate to the perceived
ability of an Indian Tribe to become involved and removechildren after an adoptive placement
has been made. Recent cases focusing on Tribal intervention in.cases after such a placement has
been made have made headlines apd last year spurred draft legislation which would render the .
Indian Child Welfare Act meaningless. )

« - Currently, notice is ei(;;iicitly mandatory-for:involuntary child:custody cases;»only.. A
common: problem many Tribes have encountered in voluntary cases was thgt the Tribe .would'-
move to-intervene after:a child had been placed in an adoptive or. pre-adoptive home because it

' Jearned of proceedings late. Extending the notice provision to voluntary cases would allow... -
otential adoptive parents to know right away whether an extended family member and/or the

Tribe has an interest in-the child. It would alsg expand:the poo} of potential adoptive pa;ents

“because frequently the Tribe knows of adoptive or foster famihes that ﬂ'}e state and/or private

" adoption agencies'do not. . Finally, the ¢xpanded notice provision combined with a deadline for

intervention combine to definitively address concerns raised about ICWA by creating certainty
" for both adoptive parents and Tribes.

ST

In an effort to ,gcldréss the concerns of a&opvti’y"qkp@gents and i‘adquion:agencie:s; lggislation
was drafted and introduced by Congresswoman Pryce that would have limited Tribes’ ability to.,, ..
intervene in cases where a child’s family was not “culturally” Indian.. Under last year’s draft

legislation, the determination of Indian status utider the Act. would be made by state authorities.

TIME LINE FOR INTERVENTION

lncluded in the amendments is a p?ovision that places a deadline Tribe inter\{emion:in a
- voluntary proceeding once it receives valid notice: If a Tribe did not intervene within the time
. period:specified, then it loses the right 10 intervene in the: proceeding... .-

the Attomey Generaliof Wisconsin. This legislation.was also opposed by the Wisconsin State..
Bar Board of Governors. '

Several state Etto,meys General opposed, Congresswoman’s Pryce’s legislation, including’

o
P S |
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One of thecriticisms of ICWA is that Tribes intervene in:cases after the child had been
placed-foradoption;' However, the most common reason for a delay in intervention in“voluntacy -
«cases is'the:lack of notice to the Tribe. By:extending the notice requirement and piacinga -

deadlingé for when the Tribe can intervene, all parties have a more definite understanding early.in:
the case on placement of the child:

CRIMINAL SANCTIONS
This prov1§ion imposes criminal sanctions on,attorneys or.adoption agencies that
knowingly violate {the Act by encouraging fraudulent misrepresentations or omissions. .

This amendment will help.deter attorneys and adoption agencies from failing to'comply, .
with ICWA. Many of the problem cases that prompted the last year’s proposed legislation in th

House started because of knowing violations of the Act. This amendment directly addresses this k

&

5 WITHDRAWAL OF CONSENT

problem. - ol AP

o LRI N

[

I

This provision places a time limit for when a parent could withdraw his or her consent to
a foster care placement or adoption. Currently, a parent can withdraw his or her consent to an
adoption until.the adoption is finalized. This change would place an additional requirement that
the child be in the adoptive: placement for less.than 6 months or less than 30 days have passed
since the. commenc‘emen_t of the-adoption proceeding: o T

There is some perception that many of the problem cases began when the biological
parents withdrewtheir consent to theradoption:under: ICWA.. It is important to note that the issue
of withdrawal.of consent occurs in non-Indian adoptions as well as Indian adoptions, but this
amendment will prTvide ‘more clarity for-when-an Indian parent can withdraw his or her consent: :

to an adoption.

A i

.

Ed

APPLICATION OF ICWA [N ALASKA .~

t

definition of -

This provision would:clarify that Alaskanvillages are:included in the
reservation. T .

l

OPEN ADOPTION

o . ‘
This provision allows state courts to provide open adoptions where state law prohibits
them. ’ . . : [ :

Some statesprohibit a court in an adoption decree from allowing thé:-biological parents-to
maintain contact with the child after an adoption is finalized, even if all the parties agree. This
provision would stqiply leave this option open, making adoption to non-Indian families more

b

because of the possibility that the child may: be more likely to keep ties with

: WARD.OF TRIBAL COURT:

the"i‘ribe shall retain exclusive jurisdiction‘over.chxldren who,

“This provision clarifies that L exclusiy dren
D afthe lowing a transfer of jurisdiction from state court to:tribal;

become wards of the tribal court fol|
court proceeding. ,
k DUTY.TO INFORM.OF RIGHTS UNDER ICWA.

4 e

ic and pri i inform
This amendment imposes-a duty on attorneys and public and private agencies to nfi

“indian parents of their rights under ICWA.

isl es began
Although the number of fiercely litigated ICVW'A cases 1§ é%;vA@:?geog ;:i()nsl;:i :;\soffheg
‘because Indian parents were not informed of their rights under i e e e
o causd' This change would allow parties to be aware of whether IC‘ A app! A
; gre(;‘;iil;zg; the case so that all appropriate parties can give input on the initial placemen

decision.

TRIBAL MEMBERSHIP CERTIFICATION

ne in a state court proceeding be

i otion to interve proce:
This provision requires that any m e mbership or ibility P

. 'accompanied by a tribal certification detailing the child’s
- membership pursuant to-tribal law or custom.

ist that the determinati her a child is
: This amendment directly responds to criticism that the d.etermm:‘m?n of \:(hel;kll]ei:r a: : .
figible for membership is arbitrary. The certification will detail the' Fhlld 1'S rei) ‘z;il;mfor p
’ g‘r%be and require a court document certifying the child’s membershipror eligiotity

“ membetship-

CONCLUSION

This proposed legislation is extremely important for two r;z:;g::.w"ll;l;e;ee m:nlcll]x;::s

_signify the willingness of lndiaanribes to ad@ress the coxplc‘ems o! se who feeL e o
.~ sClliild‘welfare Act does not work. But most. }mponantl};,l] :he:; :x;\;?:xig :1 e to deal
k be.f‘)feh}’o? a::?;ﬁ:)tgr;n;;:; :if:::c)il:\:g:: i;:tl(\’;:ﬁic;gizlly provide more .securiqy for: pyospective
; :v(;::;:i\:: lpS:rents and still allow for meaningful participation 'of lndnaq Irfﬁxzfnz g

" appropriate. These amendments do that by req\.nrm'g-.that Trtlizzs be notic

proceedings and that placing a time limit on Tribal interven on.

§
[
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‘1'would like to stress that presently the Indian Child-Welfare Act works: very well-when it.
1s understood, respected, and all parties cooperate in decision-making and planning. Howewer, :-
improvements can be made to enhance the Act as it exists, to prqvide more certainty to all parties
involved, most importantly for the children whose:interests it is meant to protect. Iurge youto
recognize the success of the Indian Child Welfare Act of 1978 and the positive impact it has

o
made on'Indian communities-and in the lives' of Indxan children by passage of these amendments, -
which:serve to make the Act stronger.
L NAVAJO NATION WASHINGTON OFFICE,
Thank you for the opportunity to present this statement. The Oneida Nauon apprecxates ALBERTA.HALE . e . " MARTIN AVERY, ESQ.
the time and effort the Senate Indian Affairs and House Resources Committee js making to  PRESIDENT o , R EXECUTIVE DIRECTOR
understand the 1mpacts of this proposed legislation. OMAS E.:ATCITTY .: o . 3101 ITHSTREET, NW,, SuITe 250

VICE-PRESIDENT B v i : . b " WASHINGTON, D.C. 20036
ENT -, S Telephone (202) s
. Facaimile (202) TI6-8075

“‘Testimony ‘of ‘The Navajo Nation =
Senate Indian Affairs ‘Committee

Hearlngs on Amendments to the Indian Child Welfare Act of 1978
June 18, 1997

Mr. Chairman and Members-of the'Committee; F-am Albert Hale, President of the
Navajo ‘Nation. On behalf of the Navajo. Nation, America’s largest Indian Nation,
appreciate”’. this: opportumty ‘to” present our 'views and recommendations:
egarding‘amendments: 1o - the’ Indian Child" Welfare Act (ICWA) ICWA is a
powerful 'mechanism for assisting the Navajo Nation in preserving our future and
valuable ‘Tesource, our Navajo children” ICWA, plays’a key role in maintaining,
the' Navajo-culture, language and identity by ‘ensuring that Navajo children are
ot removed. from the Navajo, Nation and Navajo families. Our ‘issues. and
concerns result from':our unique’ position ‘of being -located ‘in three states. and
havin ad active ICWA cases'in every Jurlsdlcuon w1th1n the Umted States.

The N ajo “Nation extends into the” states of Arizona, New Mexxco and Utah,

whlch spans an area of '17.5 million acres and serves as homeland to over 250.000
Navajo citizens.' By American standards, we are the poorest of America’s rural
oor. The ‘average American unemployment rate is 4.8%. On Navajoland our
unemployment rate is 38% to 50%, depending upon, the season. Over 56% of the,
Navajo'people live in poverty whose per caplta income averages $4,106, which'is
less: than';1/3 of the average wage earner’s yearly income outside Navajoland
ithin the homes of our Navajo farmhes 7’7% lack plumbing, 2% Jack adequate

f
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NAVAJO cHILD WELFARE

The Navajo Nation Socia

1 ; I Service Divisi
families and their children. The vy fin advociz;teus) ;?esb ehali{of o o
€rve Navajo families

and assist ; ix C : ir primary function
tin social issues including adoption and placement of Navajo child
I : _ o | ildren,
I;ldliz?r?oélt]li]ﬁi NV?IV?Jfo Nation Division of Socjal Services created
ol Welfaf ; are Act P’1,'ogram In response to the enactm
which © Act of 1978". The staff of five h,
1x (6) haye their Masters croqorown

hold bachelor degree credentials in §

located ook Navajo oommtals Social -Work or related ﬁelds. The staff are

These Navajo social workers cover 27,500 s

program serves all eligible Navaio oh.
States as well ag MexiC(g) and(gar‘::gi‘;. children

The Navajo Nation ICW rre i

of five-hundred ajnd g‘mt;;siﬁ)g(g%rg)cggfgly.provides ot

?;;r[?tz;nent E;lati\%e place ;

ity-one (21) are in permanent i i i

Z(riz 1tlilbrpl)re.-adopti%m placement ‘wigt?l?)ﬁlagcf?ilse' R evommoria withon

fostgr carén Cstate; foste; care; and four-hundred forty-

ooer rese'rv altxi;reintvl‘);z there are seventeen (17) Navajo
n. Within the past six months, the ICW.

licensed adopti
; ptive homes
placements without adoption subsidies,

A program has made five

INDIAN cH :

A ILI}) WELFARE AMENDMENTS
The Navajo' Nation wish ;
: €S 10 emphasi
implem | phasize three areas t A
In d};an fn[;x?gn :ogzct;y by states and that the child ‘prﬁeggzﬁms t?tee ICWA is
addressed in Senafe Bqll;lpped to protect Indian childrep, The thye e Mhin
termination, and the tlimzﬁlg are:(1) the clarification of voluntary plra:ér?afeﬁss o
inclusion of Title|IV-E funding angr 7CL/enes in sy

B ‘ din ‘ ; State proceedings; (2) th
exception in state Gourts, ¢ and/or language; and (3) the judicially-created

1. Voluntary

] lacem ' i
intervemin Pl ents and voluntary termination,

and state court

i B )

Ihe Nava;o IQat o0 SuppOItS S 569 SponSOIed by SexlatOt John Mccaul, on the

o .lj-t': :f 1 - 1: t Cftl 0 a: :t!ﬂi Vi ll t 1 cement aﬂj“'cllln
1tion C lﬁ",a 0n m JOK 1 - volun a‘[) p $ al)

the Navajo Natjon

quare miles to reach the clien
les to ts. Th
-and families throughout the Unites

€S 10.a total caselgad
forty~twq (42) are’tn

eight (448) are in state
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ination, andthe time 1jne{,s within which a“tribe may intervene in a state
'ng' ik x o X i vy

569 proposes a new “Section” 1913(c) ‘and (d) that requires the Indian
“~_child*s tribe must receive notice of the proceeding, and that the notice must
" contain information to allow the Indian child’s tribe to verify application of
_the ICWA. While. the proposal adds language in Section 1924 to make
raudulent misrepresentation inan ICWA' proceeding a' crime,” punishable’’
by ‘fine and imprisonment, there is no requirement that the information’
ontained in the Section 1913 (d) notice be compiled in good faith or after
nvestigation. 'While the criminal sanctions are important,” there are many
situations: where erroneous’ information may be provided toa tribe through
“oversight, error, or lack of ‘a good faith investigation, which does not rise
" to fraud, and which”would negatively affect both the tribe’s ability to
determine the child’s enrollment and whether the'tribe will intervene in the
“ state court proceeding. It 'is of critical”importance “that a.'good  faith
7“#2"investigation be ‘made into the information required by the Section'1913'é§) ‘

>

notice and forwarded to the tribe.

" Theproposed Section 19137 (e) sets forth time lines ‘within which a tribe
“"'may intervene ina state proceeding. While each of these time frames refer”
“'"to the tribe filing a noticeof intent to intervene,"it is not clear what this
" 'notice requires. "Where- local counsel is required for filing the notice of
“**intent, these time lines present particular difficulties since simply finding
local counsel may take. longer than the 30 days allowed, let alone
determination -of ICWA applicability, case staffing,-or -contract_approvat
with local counsel (which is subject to Bureau of Indian Affairs ‘approval
‘under 25 U.S.C, Section 81 and thus involves time frames not within the
" “uibe’s control). ‘Alternatively, if this section merely requires a. statement
_from “the 'tribe’s” ICWA program. that it intends to intervene, without
. “further procedural Tequirement, ‘it may be possible to meet the proposed
... statutory time lines. However, depending on'the ‘adequacy and accuracy .of
. the information received by the tribe, the 30-day-time line may still present
. difficulties in determining enrollment -eligibility "of the Indian "child. "
" Clarifying ‘language directing that ‘the notice of intent to intervene -only
requires a simple ‘statement which may be submitted by the ‘tribe’s ICWA
Program is needed to prevent ICWA from being deprived of any meaning.
" The Navajo Nation is also concerned that the term “certification™as-used in"
""the addendurn “may be used to impose an -artificial” barrier ‘in some
jurisdictions. It is possible that some states may act officiously by requiring

3
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that a particular state form be used to. meet state evidentiary standards,
While the proposed amendment can be read to mean that this cestification
is a tribal certification, language clarifying that it is a tribal certification
’which is required, without the need for further evidentiary authentication ,

could greatly minimize the opportunity for later misunderstandings.

Whatever changes may. be proposed-. to the Indian. Child Welfare Act,.it is
important -to remember that the ICWA was not only enacted to preserve
American . .Indian Tribes’ most precious resources-its members, but_ also to
prevent the type of alienation experienced by Indian children who were adopted
by non-Indian families before ICWA was adopted. During infancy and in early
childhood, an Indian child may adapt to and be accepted by a non-Indian family.
However, later many of these children face difficulties’in self-identification and
adaption. What may have started out as a,“good” intention becomes déetrimental to
the child. While much has been said about children and parents, both natura} and
adoptive, . it is extremely critical to be mindful of the .long-term effec,tsdgf
depriving Indian children of their heritage. ‘

The Navajo_‘NaE‘ion,, subject to..the above issues,. believes. that the proposed
amendments will help clarify, the ICWA. Although some of the concems of the
Navajo Nation..may require further statutory.langnage, the majority of these
issues .may .be addressable through report, language. The . Navajo Nation is

prepared to assist the Committee in drafting legislative. history to address these
concerns. E . . ; ) ‘

2. Title IV-E ﬁunding» and/or

-~ el

language

Title IV-E of thé,SQcial Security. Act, Foster Care and Assistance, is.an. open-
ended. entitlement, program providing federal funds to states for foster care and
adoption assistan;c':e‘programs.'lt ‘is a federally-funded reimbursement program
that is based on ¢ligible population for foster care adoption subsidies from Title
IV-E of the Socjal Security Act, Foster Care and. Assistance: It has. been in
existence since 1?80 and has only been available to states through matching funds
to support adoption and foster care services. Although this funding was intended
to serve all eligitle' children in the Untied" States, the legislation lacked a
provision to cove§5 a class of children (Indian children) living'in tribal areas. The
statute overlooked tribal governments and children placed by tribal courts in
receiving the entitlement. This issue has negatively impacted the ability, of Indian
children to secure a sense of permanency after being removed from their homes,
especially since adoption programs are under funded.

4
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Toreceive Title' IV-E money, a tribe must also enter in;o- agreements vyith’ states,
with-a state “passing through these funds” 1o the itribe."Because of the-d.lfﬁculty'.m :
establishing’ these agreements; ‘tribes -often rely-on the Bgreau qf ’Indlan ':Affalrs;
(“BIA¥).Curreritly, only ‘50 ‘of  the’ 558 federgl!yi(-regognngd: tribes receive any
Title TV-E funding. This does' niot:include admimstrative, training or date systems
funding. Therefore, the Navajo Nation recommends direct funding rather ‘than
tribes entering into agreements with states.

i tl¥-depending on BIA funds have found-that BIA: has no-money for-
}:ﬁfxg l;l)g:rrxllagencg’ planr%ing as-available the-.:Fitle ‘IV-E-Adoption Assistance
program.-In FY 1996, the total number of -subfntutg’ care placements- that. were
subsidized under ‘the ‘BIA Child Welfare Assistancé program was 3,400 with
“approximately 60% to 70% of those- children* estirqated to'be Velilglble for Title
IV-E services. Even‘then, 301 children were placed 1n'non-sub51d§zed homes la§t
year. This also illustrates an inadequacy of ‘the ‘BIA funds -which the Navajo
Nation would strongly.encourage Congress to.correct. s

President Clinton signed into'law P.L.'103-382, Multiethnic Placement.
. kctgﬁ;cﬁrﬁladse motivated b§ the Jarge’’ number of Uminority_ ghlldren awaiting’
- foster'‘care“and " adoptive’ homes. It was. designed”'to prohibit agenc1es~fronc11
+ denying" or “delaying foster care and "adoption placements based “on ra(;:e 1a.n
ethnicity. The bill-was' controversial due to the concern that states woul »‘pTa.lcle
“needy children hurnedly, without good. cause in an effpr;tvto avoxq losmfg itle
IV-E funds. Not surprisingly, the bill congained no provision regarc?mg efforts to
recruit minority foster and adoptive families.

. Presently; many unsubsidized care homes are establishefi within I.ndlgr’eratlon’saEZ
‘avoid” leaving - children “in- ‘harmful situations. Thesg;unsubsndlizl? hom’etstheir
*indicative ‘of the good will-of a family in the community vyho v:; cgfnmlrb e
personal resources,’ time and’ home to- a ff)stf:r care; legal guar 1::nsd I%atoth% "
adoptive ‘placement for a:child: A vast majonty-o{ these fa;tulles ind t it s s
~stressful and sometimes unworkable gfter ‘a p.enod of -time, l_esptacm }cl:lose n
considering the numbers of Indian families on tribal lands who live in or
. poverty. ‘ i -

 Navaj i ivision 0 ial Services has 297 children in no-
~urrently, the Navajo Nation. Division of Spmal C A 0
S(?st relztive care settings. Of the 297 children, 257 are 1n f(aster cared.onsgixe
reservation and 40 are JCWA placements for permanent relative guardianship
and/or adoption.”

g
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L INTRODUCTION

Anadarke Area

Merle Boyd :

S0t & Fox Tribe Good morning Chairman Campbell, Vice-Chairman Inouye, Chairman Young,
iﬁnﬁ:ﬂd . Representative Miller and distinguished members of each Committee. [am V\;
i S Boq Allgn, Chairman of the Jamestown $’Klallam Tribe and President of the
L;‘:,’:’,,:;‘d}"hom Nanopal Congress .of Ar.nencan Indians (NCAI). As the oldest and largest national
bwntkThomay organization of Indian tribal governments and Alaska Native Villages, NCAI is
rwespats Ao Sledlcated to advocating on behalf of the interests of our member tribes on a

Marge Andetson myriad of issues including the critical issue of amending the Indian Child Welfare

Mille Lacs Band of Qjibwe AC! (ICWA) of 1978.

Muskogee Area ’

Rena Duncan

Chicknsaw Nation I. first want to state for the record, Mr. Chairman, that the NCAI has always~
Northeast Area advocateg Al TCWA work i o

ot cate + works well in its current form and, despite some highly
Oneids Neyion of New York publicized cases, continues to work well. Nonetheless, since May, 1995, when

o then-NCAI Presi iashki ive American and
Moo fnsu]ar N ?re;ndgn! gaxashkxbos_ appgareq before the House Native American and
R oy angs ubcommittee and testified in strong opposition to proposed ICWA
Portand Ares e‘xmendments , NCAI has been involved in the debate surrounding the ICWA and
Druce ymne efforts to amend the Act. In June, 1996, Indian tribes from around the nation
e s convened in Tulsa, Oklahoma, to try to hammer out reasonable, appropriate

Juaon Majel changes to strengthen existing law thatsprovide more ceriainty to adoption cases

Pauma Band of San Linseria i i

! involving the ICWA while preservi i ibai i
—" g preserving and protecting tribai sovereignty. After
James Hardin
Lumbee Tribe

Executive Director ‘25 U.S.C. §§ 1901-63 (1978).
foAna K. Chase
Msdaw, Hidy *[ndian Chi ¥
nndan, Hidatsa & Arikara g—(l[){ l44|§$. the “Indian Child Welfare Act Amendments of 1995 introdueed by Rep,
cborah Pryee (R-OH), and co-sponsored by Reps. Gerald S -NY)u .
2010 Massachusetts Ave.,, NW Burton (R-lNJ. e s Gernld Soloman (R-X ¥yandan
Second Floor )
Washington, DC 20036
202466.7767

2W02466.7797 fresumite

- IL FUNDAMENTAL FEDERAL INDIAN LAW AND POLICY ** "

109

many hogrs gf intense and emotional debate the tribes, in the optnion of most, accomplished. this
very difficult task.” Below ) t forth by [ exp )

I'would also like to thank both Chairmen for responding to the concerns of tribal governments
over the'possible introduction of amendhents to the ICWA in'the 105th Congress that would.
diminish the intecit of the Act'*~ profecting Indian children from illegal and unwarranted adoption
outside thieir tribal commuzhities. . NCAI appreciates the efforts of bo mittees in crafting
legislation that incorporates changes to the ICWA that the fribesagreed to'just ovér'one year ago
in Tulsa. N e e

o CEE BRAS e A e R R

Falso want to state for the record that one week ago today, the. NCAI member tribes adopted 2
resolution that supports both H.R. 1082 and 8."569, the.indiay Child Welfare Act Amendments of

719973 "With the adoption of this resoliition; the over 200 member tribes of NCAL, representing

over 85% of the American Indian and ‘Alaska Native population, have concliided that if the ICWA
is _t:_o‘\be amended by Congress, it should be d e'1n 3 way that not only strengthens the Act for "

everyone inivolved, but moreover, protects tiibal sovereignty including the rights oft‘he?ujibe to’
care for its chiildren. "~ o Tt e X

Any discussion of the ICWA. must be grounded in those fundamental principles which underl
federal Indian law and policy. Since the earliest days of our republic, Indian tribes have been
considered sovereign, albeit domestic, nations with separate legal and political existence.” Along
with'the states and the federal government, tribal governments represént 1'of 3 enumerated
sovereign entities mentioned in'the U.S. Constitution. Asa rg's_"uit,of Constitutional mandate,
hundreds of duly-ratified treaties, a plethora of federal statutes, and dozens of seminal federal
court cases, it is settied that Indian tribes have a unique legal and political relationship with the
United States. As the Supreme Court itself has determined, this relationship is grounded in the
polifica, government-to-government reiationship and is not race-based. */ )

In return for vast Indian lands and resources ceded to t};if. United States, the federal government
made certain promises to. Indian tribes inciuding the protection of Indian lands from .
encroachment, as well'as promises to provide in perpetuity various goods and services such as .

““health care, education, housing; and guarantees to'the continued rights of self-determination and

self-government. In addition to our inherent sovereigaty therefore, Indian tribes and Indian
-people are to benefit from the federal government’s “trust responsibility”  This responsibility
eludes simple definition but is grounded in the oversight and trusteeship of Indian lands and

3 NCAI Resolution # JNU-97-069, Support for ICIVA Amendments: H.R. 1082 and S. 569, adopied by the
NCAI General Assembly on June 11, 1997 at the NCAT mid-year conference us Juncau, Alaska.

3 See Morton v. Mancari, 417 U.S. 535 (1974).
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resources by the United States.” Using analogous common law principles of tmsteeshnp, the trust
- responsibility has been determined by federal courts to be similar to-the highest fiduciary duty. ..
owed.a beneficiary by a trustee.

In undertaking this obligation, the United States through the Congress has assumed responsibility
for the protection of tribes and Indians. This.trust responsibility includes protection of Indian

- resources and as the Congress. recogmzed in the 1978 Act itself, there is Derhaps no more
precious, vital and valuable resource to Indian tribes man their children. *

L. INTRODUCTION TO THE INDIAN CHILD WELFARE ACT

The Indian Chlld Welfare Act (ICWA) was enacted in 1978 in response to the w:despread
disgraceful practice of removing Indian children through adoption from their families, tribes, and
cultures. Unethical attorneys and state adoption and placement agencies arranged for the
adoption of Indian children, most often with inadequate procedures and protection of the interests
of the Indian fannly and tribe. Afier years of deliberation the House Resources Committee stated
in its report on ICWA that “()he wholesale separation of Indian children from their families is
perhaps the most tragic and destructive aspect of American Indian life today.” ¢ In 1978,

- Congress sought to staunch this honyl practice, and ICWA has for the most part served.this
purpose well. Nevertheless, ICWA is under attack by those who would return control over Indian
adoptions to state courts. e ) ) :

Prior to the enactment of the ICWA, the best evidence suggests that berween 25% and 35% of all
Indian. ch/ldren,were separated from their families and placed with adoptive families, or in foster
care:or institutions. > The Committee concluded that at thls rate, the Indian community was
being drained of its lifeblood --< Indian children ----and this quite literally jeopardized the future
existence of Indian tribes and Indian people.

This sad realityi combined with the special trust relationship of the United States, demanded that :

federal legislative action be taken. The ICWA recognizes that the interests to be served by the
procedural safeguards in the Act are that of the Indian child and that of the Indian mbe> As the
Supreme Counl stated in Mississippi Band of Choctaw Indians v. Holyfield* “[tlhe protecuon of
this tribal interest is at the core of ICWA, which recognizes that the tnbe has an interest in the
child, which is dlstmct buton a parity with, the interest of the parents.”

$ See 23/US.C. Sec. 1904(2), (3).
 H. Rep ; 1386, 95th Congress, 2d Sess. 9; hercafter the “House Report,”
7 House|Report at 9.

¥ 490 U.5. 30 (1988).

i
g

“ Jirisdiction. is thus vested in the institutions with the capacity to appreciate: the unique cultural

111

Based on the premise that the Indian family and the Indian tribe have sigaificant, if not overriding,

.+ interests in the relationship and welfare of the Indian child, ICWA posits tribal courts «-- not state

Courts or state authorities --- as the appropriate authority over Indian child adoptions.

concepts and values, such as the extended Indian family, that state authorities can never- fully "+

~-grasp;, Practically, the legislative scheme takes advantage of the fact that tribai authorities are ..

better equipped to discern whether an Indian child has other. re)anves that may;want to adopt the

~child, as well as whether there are other families --- indian and non-Indian --- that may want to; .:

provide a foving home for the Indian child.

“:The bui’bosé of the ICWA is procedural in nature; to protect the integrity of Indian families by

creating a framework for tribes to participate in custody. proceedings involving Indian children,
ICWA is applicable in voluntary adoptions, and child abuse / neglect proceedings initiated by the

“state, when either parent is a tribal member and the child is a tribal member or is eligible for tribal
: membershsp The Act establishes minimum standards for placement of Indian children, and

placement preferences for lndlan children in foster care and adoptive homes. The Act provides
procedural mechanisms that allow a tribe to partictpate in the proceeding, including:

A. Tatervention - allows a tribe simply to intervene in the state court proceeding
and participate as a party.

B., Transfer - allows a tribe. or. a biological parent 1o request a transfer. to. tribal

court, but,either parent may block the transfer by an objection.. Also; state courts.;

decide whether or not transfer is appropriate and can decline to. transfer for “good.

_.cause.”_State courts have frequently declined to transfer when the transfer petition..
is received late in the proceeding or when the tribal forum would be inconvenient
for the parties. - ‘

C. Preference - in keeping with the title of the Act, ICWA establishes preferences
for placement of Indian children with extended family members, other members of
the Chlld s tribe,.or.other Indian families.

The debate surrou'r’ldingv the ICWA has inqludpd,many misstatements of aw. and innumerable
distortions of fact. One fact that is rarely heard is that ICWA contains a “good cause” exception

" to these placement preferences. Accompanying BIA guidelines identify situations that establish

good cause »of to follow the preferences: the wishes of the biological parents or the child; the

:physical or emotional needs of the child; or the unavaiiability of sujtable families meeting the

preference criteria after a diligent search

e
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hosg in Tulsg felt that the proper way to effectively handle those issues was to propose

112 113

IV..THE 104TH CONGRESS " - ;
. e S ; “sanctions for the deliberate evasion of the Act, the tribes have proposed formal notice
requirements to.the potentially affected tribe, and time limits for tribal intervention after such

otice is received. —

l:vti\rmg tht:i lQ4th Congrg-ss,'ramendn!ems were proposed‘to the ICWA thit would have
IC c‘;:‘ifz:]e;g; :.ctt andsngmf;cantly harmed Indian tribal'governments and Indian children®" The
nts contained in H.R) 3286 would not ap i o
mendments I ply to foster care and child custod
z:ﬁ:::f;:ﬁz if'the l;ér:] parent-does not maintain a “significant affiliation” with the tribe Thjz,:t
t n-would-have to be made by state authorities: not tribal authorit: . s
ultimately approved by the House. "~ "™ 90 el alforities, HR. 3286 b

It was anticipated that, taken together, the Tuisa Amendments would significantly strengthen the
“Act.and minimize the “retroactively applied” situations involving fraudulent practices by adoption
attorneys, As a general matter, expanded notice provisions combined with deadlines for tribal:
intervention:make significant strides in addressing concerns about the certainty of intervention..

- ™

“This amendment is more fully discussed below, i o .

g‘R‘ 3286 was then referred' to the Senate Finance Committee. However, before the Finance
Titilr:rﬁlltt:edcou;d begin consnderation,* the Ser}ate Comumittee on Indian Affairs (SCIA) stripped :
e IL nq sg sequently held a hearing on‘tribal proposals to amend ICWA. These proposais.
nown-as-the “Tuisa Amendments” - were developed at the 1996 NCAI Mid-Year Confere;
Tulsa, Oklahoma, ang were subsequently introduced by then-SCIA Chairman John McCainn(‘;z -
AZ). Senator McCain was able t6 gain passage-of the bill in the Senate, however, the bill did
come up fora Yote in the House before the 104th Congress adjourned. , S "

f’I',hg Tulsa Amendments proposed that timely and substantive notice'” to the affected tribe at the
earliest possible stage would minimize the possibility that a tribe will intervene “late” in the
praceeding. This provision would extend the notice provision to voluntary as well as involuntary
- proceedings, and clarifies what should be included in the formal notice document sothat a tribe
can'make a fully informed dekcibsioh whether the, childis a member or eligible for membership,
Currently, notice is mandatory in involuntary cases only. One of the problems experienced in
‘voluntary cases is that tribes have moved to intervene after the child had been placed in an
- ‘adoptive or pre-adoptive home because it received late and often inadequately déscriptive notice..
< Extending the notice provisions would allow. potential adoptive parents to know immediately.if an .
"extended family member and/or the tribe has an interest in the child. Such notice would aiso.  ~
further a goali all parties can agree on: it would expand the pool of potential adoptive parents
because frequently the tribe knows adoptive or foster families which the state and/or private
adoption agencies are not aware.

V. THE “TULSA AMENDMENTS”

:thle m;[‘;lsa_,i tribes met with organizations and adoption attorneys to address concerns
z r)fix))r,iesse Yy th‘e sponsors of the House bill without Vviolating either fundamental principles of
Iel Vaj sovereignty and governance.or the original intent of ICWA.  Asa resuit of this ﬁ]eeting
Ts;ss :t;ﬁ::]v:: iclraﬁed ;hat effectively placed requirements on'all parties in voluntary proceedi,ngs ‘
tye-amendments signified the willingness of Indian tribe: d the speci .

o vermatiye: : willingness an trives to address the specific
tho‘se who feel that ICWA was “unfair” in‘its application... More importantly, the

@mendments meaningfully and substantively addressed tiie concerns rajsed about-the ICWA.

2:'1’.1'5';‘5414“‘?5 for Tribal Intervention.

In'tandem with the embellished notice provisions above, the Tulsa.Amendments would institute.a .
deadline for tribal intervention in a voluntary proceeding. The time period would begin from the
actual notice of the pending proceeding, .If an Indian tribe.chooses.not.to intervene within the
time period, then it would be precluded;from intervention in-the proceeding: .One of the criticisms
of ICWA was thaty,ﬁl}ndiyén tribes were intervening in cases.after the child had been.placed for:
adoption. ,In. those instances when an Indian tribe did intervene “late” in the process, the reason .
most often for the delay in voluntary cases was the lack of timely. notice to the tribe and/or.

prospective ado ptivg parents and still allow for meaningful participation of Indian tribes

;;Zilgigr;rgl .t;lueI,;:ct t:atg‘;,nxﬂﬂ{ 1082 and S. 569 incorporate the ICWA. amendment language
L » What Tollows is a summary of the Tuisa Amendment i
I Isa,  foll s, along with comments
an
d an explananion of what issues and ‘concerns they purport to address, h

. |

1. Notice to lnTﬁan Tribes for Voluntary Proceedings . ‘
o - 1 The Tulsa Amendments proposad that the formal notice to the tribe include the following infonmation so that

any given tribe can make enlightened, informed decisions regarding intervention: the child's name and actual or
anticipated date and piace:of bisthx, the names, maiden names, addresses and dates of birth:of the Indian parents and
grandparents of the child;. the names and add of the child’s ded family bers having a priority-of
i+ placement if known: the reasons why the child may be-an indian child; the names and addresses of the.parties to the state
 court proceediing; the Hame and address of the state court in which the proceeding 1s pending or will be filed, and the
L lime and date of the proceeding, the tribiil af¥ifiation, if any, of the prospective adoptive parents; the name and address of
any social services of adoption agency wvolved; the ideatity of any teibe in which the child of parent 1s a member; a
statement that 3 the tribe may have the right 10 Itervene: an nquis witetiier the Wribe, intends. o mtervene or watve
a0y £ ntervene, and a statenient that any right to, interven vaived il the trjbe does.nat respond in the
““manner ad within the Lme frames required by seehion 1913¢e).. . [

. A »
:n TlL.llsa, the tribes were cog'niza.nt that the concerns expressed about ICWA centered on the
tmeliness and certainty of tribal intervention and how the Act could be “tightened up” to
minimize thg seemingly “uqfair" tribal interventions in placement proceedings. Ther: was a
:g;ce;pno: th.a't the ICWA is applied »retroacti‘vely and therefore unfairly to the detriment of
ptive families invoived in adopting an Indian child. Combined with tribal proposals for severe
— ]

9 .
Titke HI of 1R, 3286, the ddoption Promotion and Swability dct of 1996,

s 6
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difficulty exercising jurisdiction under the ICWA. NCAI is mindful that it does not intend its

fraudulent adoption practices by adoption attorneys. By extending the notice requirement a'n(d.,,‘ “proposals to negatively impact any Indian tribe’s rights to exercise jurisdiction under the Act.?

placing a deadline on tribal intervention, all involved would have a more definite understanding o
the rights and obligations as early as possible. U

6. Open'Adoptions
3. Criminal Sanctions " The Tulsa Amendments propased that state courts be allowed to approve “open” adoptions
o where prohibited by state law. Some states prohibit a court in an adoption decree from allowing
the biological parents to maintain contact with the child after an adoption is finalized --- even if all )
the parties agrée. The Tulsa Amendments proposed that this option be kept open, even if '
‘prohibited by state law.

Many *problem cases” that have been cited in the media and on the floor of the House of” "
Representatives actually began with knowing violations of the Act” Current law does ot provide. .
explicit penaity for such violations. The Tulsa Amendments directly addressed the problemby
proposing severe criminal sanctions‘for attorneys and adoption agencies-that knowingly violated
the Act through?encouragm(g,fraudulenl misrepresentations or omissions by their clients. As with
the celebrated Rost Case,'most contested ICWA cases involve the circumvention of the ’
requirements of the iaw ---‘many because of unscrupulous attorneys and other adoption
professionals whose economic iriterest is best served by “avoiding” the complications brought
about by compliance with the ICWA“The Tuisa"Amendrtiénts provided great incentive to and
will deter attorneys and adoption agencies from counseiing the deliberate evasion of ICWA. I
cases of fraud, ﬁowever, the applicgtldh of the ‘Act, along with tribal intervention and the exercise
of tribal rights under the Act, will serve as'a deterrent to fraudulent adoption practices. In fact,

applying the Act will be the only remedy available to an Indian tribe or Indian family in such 2
situation. - ' ‘ i

Ward of Tribal Court

The Tuisa Amendments proposed that under the ICWA the Indian tribe shall retain exclusive
jurisdiction over children who become wards of the tribal court following a transfer of jurisdiction
‘from state court to tribal court.

8. Duty to Inform of Rights under ICWA

-Together with the proposed notice and sanctions provistons, this propoged phange tovthe IQWA
mposes an affirmative obligation on attorneys and public and private adoption agencies to inform
Indian parents of their rights under the ICWA. Although the number of fiercely IiAngatedrlCAWA_
“cases is low, many of those cases began because Indian parents were not informed of their rights
nder the ICWA at the beginning of the proceeding. The Tulsa Amendments would again bring
more certainty to ICWA-reiated cases, and would allow parties to be aware of whether IC:W.A.
applies in the beginning of the case so that all appropriate parties can provide input on the initial
lacement decision. ‘

4. Withdrawng“ofConsent'

Again addressing a perceived “unfairness” in the manner [CWA operates, the Tulsa Amendments |
.proposed a strict time limit within which a-biological parent can withdraw consent to a foster care
placement or ad;opnon. Under current law, a parent can withdraw consent to an adoption atany
point until the adoption'is finalized. ’ ' )
T o N o e L al Membership Certification
The perception ‘{that-many'of the “problem cases™ began when the biological parents withdréw ERE
consent 1o the adoption under the:ICWA can be'dealt with héad-on by including linutations for
withdrawais of such consent. It isimportant to'note that the issue of withdrawal of consent
occurs in non:Indian adoptions as well'as Indian adoptions and the Tulsa-Amendments would
provide more ciianly whenan Indian parent can withdraw consent to adoptions.

- ofal issues and concerns addressed and debated in Tulsa, the provision dealing with tribal
membership was the most contentious and rightly so. An Indian tribe’s right to freely determine
its membe;ship‘cmerm goes 10 the heart of self-governance and tribal sovereignty. Any tampering
with the right to determine tribal membership is condemned as unacceptable and intolgrablg.
NCAI'was formed in the 1940's in direct response to then-prevalent “Termination Legislation,”
‘which sought to end the unique political and legal status of Indian tribai governments and
similate Indian people into the mainstream, Just as we did then, NCALI opposes any . )
mendment. any minor change, or any technical correction to any federal statute that strikes at the
heart of tribal sovereignty, as does the proposed change to tribal membership determinations
‘contained in pending legislation.

5. Application of ICWA in Alaska
; on et

This provision .would clarify.that Alaska Native villages.are.included in the definition of
“reservation™ under-the Act. In-addition;:the Tulsa Amendments included a sensitivity to thie
unique aspects of “PL. 280 states.™ ‘Indian tribes in P.L. 280 states have experienced significant

sition testimony preseited in the il cowrt /i re Bridget R (CLAPp. 2d Dist. 1996), cert. demed,
(1996); the' Indian biolagical Tather stated that he hind beeh'advised w conceal lis indian hertage in order to avoid th
procedural requireients of ICWA, and theréby expedite the adoptibn proceeding, -

!
|

1 depg 12 goe Resolution TLS:96-007 3, “Protection of Public 1.aw 280 Tribes Regarding Amendiments to the indian
Ig Welfare. Act™.

7
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The Tulsa Amendments proposed that any tribal motion (o intervene in a state court Droceedmg .
be accompanied by a tribal certification detailing the child’s membership or ehglbllny for
membership pursuant to tribal faw or custom. Again, with the goal of bringing more certainty 1o -
ICWA-related cases, this proposed change directly responds to the criticism that the
determination of whether a child is eligible for membership is “without objective basis” or
“arbitrary.” The tribal certification would also explain the child’s relationship.to the tribe and

contain enough, background information so that a state authority 1s fully informed as to. the nature,
of the tribe’s relanonshlp wnth the Indian child.

VL. THE “EXISTING INDIAN FAMILY” DOCTRINE

Another major problem faced bg tribal governmenfs in exercising their rights under the ICWA is

the legal interpretation of the Act by the states. Courts in several states have interpreted the

ICWA as not applying to Indian children who have not been in the custody of an “existing Indian_ .

family.” This state court interpretation removes many Indian children from the protection of the
ICWA and from any relationship with their tribes. The creation of this exception by state courts
can only be mterpreted as a device to circumvent the application of ICWA in. Indian.child
adoption procecdmgs since ICWA’s express language does not include this exception and the
legisiative hlstory shows that the exception was not contemplated by Congress. For this reason,
the current “existing Indian family” interpretation by state courts is universally. opposed by tribes,

and NCAI callslupon the Congress to consider future legislation that would appiy. ICWA to all
Indian children; as that term is defined in the Act. 1

| Do
VIL. CONCLUSION ; =
3 o

Mr, Chairmen, | have set out the fundamentai concepts and principies that are embodied in HL.R. " 
1082 and S. 56? as reflected in the Tulsa Amendments. “Attached to my Statement is a copy of

the NCAI Junegu Resolution supporting both pieces of legisiation. In the weeks ahead, when the
Committees begm the process of adopting these bills and reporting them out to their respective
floors, 1 encourage Congress to keep in mind the reasons for the very existence of the Indian

Child Welfare Act, and wiv/ it Congress felt compelled to act as'it did in'1978." Continuing to
have as our ultimate goal the protection and best interests of the Indian child, Indian, tribes from
around the naupn have put forth reasoned changes to the ICWA that will strengthen the Act and

bring more certamty and predictability to foster care and adoption placements involving Indian
children. -

By protecting the ability of tribal governments to malntam the integrity of families and the tribes

themselves, thel intent of the ICWA'is preserved.'As you know, tribal sovereignty is moré than 2"
slogan and if it

tribal members

I thank the House Resources Committee and the Senate Committee on Indian Affairs for the
opportunity to appear today and comment on this legisfation. I would be happy to answer any *
questions you may have at this time.

25U.§.C. § 1903(4) (1978).

means anything, it means retaining the right to determine membership and protect
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" Resolution # JNU-97-069

Support:For ICWA Amendments* H R 1082 And S. 569

.WHEREAS, we, the members of the Natxonal Congress of American

.Indians. of:the.United States, .invoking the diving blessing of the Creator upon our

efforts and:purposes, in order to preserve for ourselves and ‘our descendants rights
secured under Indian treaties and agreements with the United States, and all other
rights and benefits to which we are-entitled under the laws and Constitution of the
United States to enlighten the public' toward ‘a-better understanding of the Indian
people, to preserve Indian cultural values, and otherwise promote the welfare of the
Indian people, do hereby estabhsn and submit the followmg resolunon and-

WHEREAS the Nauonal Congress of American‘Indians (NCAI) is the
oldest and largest national organization established in 1944 and comprised of
representatives-of and-advocates for:national, regional, and'local Tribal concerns; and
WHEREAS, the health, safety, welfare, education, economic and
employment opportunity; - and - preservation of cultural and natural resources are
primary, goals and objectives of NCAI; and

'WHEREAS, the:Indian Child :‘Welfare Act (ICWA) was designed in

.consultation with tribes and was enacted to support tribes in the protection of thelr

children from unjust removal and to strengthen their families; and

- WHEREAS, in-the-104th Congress, the' House of Representatives, in
Title- Il of the:Adoption Promotion and'Stability-Act of 1996, passed amendments

-to ICWA which would have.seriously limited the ability of Indian tribes to pamcnpate

in foster care and adoption decision-making affecting their chiidren; and *

WHEREAS, various members of both the House and Senate continue to
advocate for either complete:repeal ‘of the ICWA ‘6t ‘other legisiation that would
seriously limit tribal involvement in foster care and adoption proceedings affecting
their children; and

WHEREAS, the 1996 NCAI Mid-Year convention in Tulsa, Oklahoma
considered and endorsed aiternative amendments to ICWA (see Resoiution #TLS-96-
007A) which were the resuit of a one-year process of discussion between tribal
representatives and the American Academy of Adoption Attorneys, and

WHEREAS, the “Tulsa Amendments” have been introduced in the 105th
Congress by Congressmen Young and Miller as H.R. 1082 and Senators McCain,
Campbell, Domenici and Dorgan as S. 569; and
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NCALI 1997 MID-YEAR CONFERENCE RESOLUTION # 97-069 NCAI 1997 MID-YEAR CONFERENCE " RESOLUTION # 97-069

CERTIFICATION

WHEREAS;-H.R. 1082.and .S. 569, drafted by tribes and Indian organintibné in»a

~.consultation with reps ives of leading adoption attorney organizations, include. the following
elements: ; ' ‘ ’

““The foregoing resolution was adopted at the 1997 Mid-Year Conference of the National Congress
" of American Indians, held at the Centenniat Hall Convention Center in Juneau, Alaska on

June 8-11, 1997 with a quorum present.

W. Ron Allen, President

\Requires,notice to Indian tribes and certain extended family members in all voluntary child
custody’ proceedings '

Provnde for cnmmal sancnons for. anyone who assists a:person to-conceal their Indian-
ancestry or'the purposes.of avondlng the. apphcauon of the ICWA

Authorizes state courts to enter orders allowing for connnumg contact between tribes and
their fhnldren who. were adopted.

UM fr

Prowdes for certain provisions placing time limits on the tribal and extended family right Toaarel- Acting Recording Secretary

to mtervene in voluntary child custody prcccednngs and the right of unwed fathers to.: y
acknowledge paternity;.and . E

i’ .
Mandates that the judge in a xemunauun of paremal ngms or adopuon proceeding assure
that ﬂjle parents of an Indian child have been informed of their ICWA rights; and

Adopted by the General Assembly dunng the 1997 Mid-Year Conference held at the Centennial Hall
Convention Center in Juneau, Alaska, on June 8-11, 1997,

WHEREAS, Courts in several states have interpreted the IEWA as not applying to Indlan
children who hav‘e not been in the custody of an “ex:stmg Indian famify”"; and :

) WHEREAS, the “existing Indian:family”" interpretation of ICWA removes many Indian
chitdren from the protection of ICWA and from any: relauonshlp with their tribes and, for this reason,
is universally opposed by tribes; ;

. RN

: NOW/THEREFORE Bl: IT RESOLVED, by the Mid-Year Conference of the National
Congress of Amerjcan Indians, again’endorses the above mentioned tribally-initiated amendments to

the ICWA as proposed in H.R. 1082 and S.-569 and calls upon the lOSth Congress to enact this

legnslatlon, and ll

|
BE IT FURTHER RESOLVED, that the NCAI calls upon the Congress to review the
“existing Indian f?mily" interpretation of ICWA and . consider. future legislation that would apply,
ICWA to all “1nd]‘an children” as that term is defined .in ICWA.

L |
| ,
| |

PAGE 2
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June 10, 1997 |

United States Senate Commuttee on Indian Affairs
Washington, D,C..20510

Re: Proposed Amendments to the ICWA
Hearing Date: june 18, 1997 .

Honorable Senators: ’ ' ]

Thank you for your mvitation to speak before the Senate Commuttee on Indian Affairs regarding the
Indian Child Welfare Act. As President-elect of the ‘American Academy of Adoption Attorneys,

and on that orgamization's behalf, 1 urge your approval of S: 569 to amend the Indian Child Welfare

Act.

1am a California attorney, and my practice is solely adoption-related litigation. Some of my cases
mvolve ICWA nssues and 1 have represented birth parents and adoptive parents in dozens. of cases

which have actually gone to trial. The lack of clarity in the Act, particularly the absence of notice *

requirements 1 n voluntary placements coupled with the tribe's right of intervention in such cases,
have caused placements to be disrupted when the children are several months to several years old,

and has caused my clients -- and more importantly the children mnvolved -- great distress and
uncertamty.

My colleague Marc Gradstein (who is submitting written testimony on behalf of the Academy of

California Adoption Lawyers)' and [ have been working for more than two years' with

representatives of the Native American community in order to reach some sort of consensus on
amendments which would give the act greater clarity. The process began in May of 1995 when we
testified in support of H.R. 1448 before the House Subcommuttee on Native American and Insular

-

SAMUEL C TOTARO, JR., PA 1996+

k 'preterences of the Act...

. the child's minority.
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.One of: the testifving attorneys for.the Native American community, Jack Trope, called
the committee’s attention to the fact that H.R. 1448 had been written and introduced with no.input
om the very people it would aﬁcct He was correct, and more importantly hc was gight.

Spok th hlm aﬂcr the hearing, and began: lhe process which has brought us here today.  After
ore than a year of meetings, conference calls and faxes, the joint group created a final draft of'

" which uit Iy became last year's bill.  For reasons 1 do not fully
undcrstand. that blll failed to become law. The samebill.is now before-you, and | urt,e ns passage

,569 were enacted mto taw, adoption attorneys and agencies would be gguu'e to give tnbes
‘notice of adoptive placements; and tribes in turn would be equured to exercise their rights or lose
‘them.’ ' Further, adoptive parents would be-able to rely on a tribe’s:waiver ofitheir right to.intervene

~ and could proceed with an adoption with the knowledge that it was secure from distuption by a

i Finally, tribes and adoptive parents could agree to leave children in adoptive placements
le.ag for visitat| :between the- child and other tam|lv,or tribal. members.

The.importance of requiring tribes to be given notice of placement for adoption-of children with

i Native American henitage. cannot be.overstated.; The-Actas it now stands allows, and perhaps even:

encourages, adoptive parents to keep secret the ethnicity. and culture of: the: children they are.
adopting. . When notice is not. given, the:tribes are deprwed of thc rq,ht to. enforce the placement»

Asthe Act now reads, no notice is required to tribes in voluntary placements. Yet tribes are allowed
to intervene in adoption proceedings, and quite possibly to bring them to a halt, at any point in the

‘ ~'adoption process. Further, if a parent, a child, or a tribe can show a violation of sections 1911, 1912

or 1913 of the Act, they can petition to set aside the action the court has taken at anv time during -

T

By requiring notice to tribes, and providing criminal sanctions against those adoption attorneys and
agencies who wilfully disregard this requirement, notice will be given in most cases. And where
:notice ts given, the tribe's right to disrupt an adoption ends as soon as 30 days after the child's birth,
Adoptive parents can aiso rely on a tribe’s written waiver of its right to intervene. Under current
law, even if a tribe is notified of a pending adoption, and writes back to the adoption attorney or
agency that it does not want to intervene, the tribe can change its mind at any point during the
adoption process.

1)
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111, Significance of the "open adoption' provision in thg proposed amendments to both the -
adoption and Native American communities;. - : o

One of the propased amendmgns would make legally enforceable an agreement between a tribe and

an adoptive family that the child would be allowed to visit with members:of his bmloglcal famlly ¢
and tribe. . - PR T § E

Often a tribe does not want to. disrupt an adoptive placement of.one of its children; but does wish
to maintain contact with that child in order to-let the child become connected with his heritage.
Such an agreement benefits the child immensely, as he is-able to remain‘in his stable placement:’ -
while having ready-made access.to. other children and adults who are “like” him ethnically. The ‘
benefit to adomlve parents is.obvious::They stand to keepa chlld they want to adopt

If this- amendment 15 enacted, ‘an agreement between a tribe and adoptive parerits will: be legallx
enforceable, ;thus . making such ‘agreements more * palatable::to':tribes. " ~Although  informai
arrangements for post-adoption contact can be made without-legal:sanction, if adoptive' parents-

decide to 1gnore‘the agreement, the tribe has no remedy and is hence less likely to emer mto an
agreement, - { : Vs

4 ;
Thank you.-for Lhe opportunity-to address this-group and urge passage of ‘these - important
amendments... If’ the ICWA can be amended in‘such a way-that adoptive placements can be more
secure at.an earher time, everyone benefits:: The'Indian‘community will have'knowledge about and”
acoess to more:of their. children, and adoptive:parents will hiave the assurance that children placed '
in their homes arg not going to be removed from their care far into the adoption.

|

T encourage thiszhanorable.committee:to amend: !he Act:A0 help provide quicker securm' for :
adoptive placcmes:ms

I

Smcerely,

ane A Gonnan A
Anomey at Law

L)

—_— ' T—— ey
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Chairman Nighthorse Campbell, Chairman Young, Members of the

Committees, Good Morning. Thank you-for your kind invitation to offer

comments on the proposed amendments to the Indlan Child. Welfare Act.

to;the child. ‘But also in every contested case, the child was placed in the
‘home -most often by well meaning but:poorly trained individuals- who'
mply:failed to:make:preliminary -background ‘checks to determine if the
_child was Indian,.orif the child had extended family available for placement.
‘In‘other words, the:placement agent simply failed ‘to’ determine whether the
“child was actually-available:for adoption. And in these cases, the extended
family has a loving and nurturing family wanting to take care of its own
children. If this were not the case, the Courts would easily dismiss the

‘dispute. But the extended family always seems, to find out after the adoptive
placement is made

I strongly urge the Comnuttees to support passage of the legislation.
The amendments contained in these bills are.the product of discussions
which began over two years ago between the American Academy of Adoption
Attorneys (AAAA), the National Indian Child Welfare ‘Association (NICWA)
and Tanana Chiefs Conference (TCC). ; Since that time, the proposal has
developed and evolved into the legislation before you today, and is
supported by trlbes, adoption professionals, and social service agencies. : o SR : ‘
nationally. ) ) In the most public1zed case= the Rost case- a more sinister elementiwas -
Injected. The original attorney handling the case solicited a perjured’™ ,
document. denying: the :children's Indian ancestry with the intention to evade
. application of ICWA, in:conscious disregard of the possibility for placement
_ within the child's. existing family. The victimns of ‘this deceit were the
: chlldren, the extended farmly, and the adoptxve famlly

The prxme focus of.the ICWA has been { nvoluntary placements. For
example, TCC has an-average ongoing ICWA case load which ranges between
120-160. Over 95% of this case load involves involuntary placements arising
in the context of child protection proceedings. Generally, ICWA has worked
well in this context Often state and local agencies lack information about the
extended famxly of Indian children in their care. Tribes receive notice and
assist in placement with extended families or other members of the tribe.
When the provisions of ICWA are followed, Native American children are
most often placed with extended family members, who are best equipped to
address a troubled child's needs. These are children who are at the most risk
and in the gregtest need. ICWA has been very successful in maintaining
contact between tribal children, their extended families and tribal

communities, and delivering placement and rehabilitative services to Native.:
American chrlcilren and their families.

The goal of the amendments before these committees is to reduce the '
.possibility. of -conflict between birth and - adoptive families by establishing
procedures-which will clarify.the availability of a child for adoption early in
 the process;.and put all:parties on notice of these facts'before an attachment

can form:between child and adoptive parents. These amendments will
~ promote stability and certainty of Indian child adoptive placements, by
, addressmg the causes of ‘protracted" and needless lmgatlon and providing

* clear ICWA procedures related to voluntary adoptlons,
*:incentives for:early-disputé resolution, and

But thére have been problems in the context of voluntary placements, penaltles for those who mtent1onally v1olate ICWA.

which compris’e less than 5% of tribal ICWA caseloads. Practitioners involved:
in these voluntary adoptions seem to agree that in a few notable cases,
unnecessary litigation over the placement of Indian children has delayed
permanent placement of Indian children and caused needless problems for
the all those involved. It must be remembered, that these few cases are
exceptions, and involve the most wanted children caught in the system.
These legal d)sputes involve extended birth families and adoptive parents,
who both want to provide healthy nurturing homes to these children. For
tribes, the rest}ltmg conflicts are frustrating, since these legal battles consume:
tremendous resources fighting over certain children, when every tribe has -
hard to place ¢hildren in need of these precious resources.

1 NOTICE TO. INDIAN TRIBES £ i g
Currently,. ICWA requires that tnbes receive notice of 1nvoluntary
foster care placements, but does not require tribal notice of voluntary
adoptions. This has resulted in a serious dichotomy illustrated by two
Alaskan- cases which have set national precedence. In In Re JRS, 690 P.2d 10

(Alaska 1984) and Catholic Social Setvice AA, 783 P.2d 1159 (Alaska,
1989):the Courts theld ‘that tribes could: intervene into voluntary adoption
proceedings to enforce ICWA placement: preferences, but were not entitled to:
notice of these proceedings:: Consequently, tribes depend upon learning’ of
proposed-adoptions by word.of mouth; which needlessly delays the '
development. of :tribal responses and'interventions. This has been: * -
ecessarily disruptive.of adoptive placements‘and promotes litigation; In
some cases, the distinction between foster care; pre-adoptive and’ adoptive
placements becomes blurred so:that:emotional bonding of children to‘a
placement family occur long before the commencement of any legal
proceeding to initiate an adoption.

At the root of each of these disputes is poor social work. In almost
every case, the adoptive parents are kind loving people who simply want to’
raise a child- any child. A child is placed with them. They become
emotionally attached to that child, and will fight to preserve their connection:

Test. M. Walleri 2 N
st. M. Walleri 3




126

The legislation provides for notice to tribes of voluntary adoptions and:
specifies the content of the notice to assure that tribes have adequate
information to identify the child and the- child's-extended family and respon
in a timely manner. Notice provisions are triggered by:a number of differen
events other than the commencement of an adoption proceeding. - This will
prevent a child lingering in a pre-adoptive placement unnoticed,

2. TIME LINES FOR INTERVENTION

Under ICWA, tribes can intervene at any time in the proceedings. Thi
can be disruptive of an adoptive family placement if the intervention occurs
after physical placement of the child in the adoptive home.  Since tribes do
not currently receive notice of the adoption, their intervention is delayed.
This can be a common problem. Generally, tribes would oppose time limits
on intervention§ into adoption proceedings, because they do not have prior
notice of the proceedings. However, if tribes receive early-and adequate
notice, it is reasonable that tribes be limited to file their intent to intervene, or
objection to the adoption within 90 days after receiving notice of a placement,
or be precluded from further intervention: The legislation includes this
provision. Additionally, the legislation provides that if the tribe files a
determination within the 90 days that the child is not a member, the court
and adoptive parents can rely upon that representation in the adoption
proceedings. Inicases where a placement is made substantially prior to the
actual legal proeedings, additional notice of 30 days is required. Such a
provision encourages adoptive parents to proceed with adoption proceedings
in a timely man}ner and not leave a child in legal limbo unnecessarily.

On the other hand, the bills provide that if no notice is sent to the tribe,
the time limits for tribal intervention do not apply. This preserves the rights
of the tribe, am% also provides a clear and unequivocal incentive to adoption
practitioners to send early notice to the tribes, and make adequate ‘preparation

to assure a timely adoptive placement, and legal follow-through to complete

the adoption.

3. CRIMINAL SANCTIONS

As noted above, in the Rost case 49 Cal.-Rpt. 2d 507
(1996)] the original attorney for the adoptive parents counseled the biological.
parents to not disclose that they were tribal members. This was clearly
malpractice, but the threat of civil liability. has not been sufficient to deter
these deceptive practices. These practices are a frand upon the courts,
adoptive parents, Indian children, and Indian extended families, with
destructive rep%rcussions to all involved parties. The legislation would
provide rieeded| criminal penalties for such acts.

s

Test. M. Walleri 4
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Thecurrent iCWA does:not‘provide,\s’pecific time lines for a parent to
aw. his/her consent: to.adoption. Instead, ICWA: precludes withdrawal

of parental consent to adoption based on one of several procedural ;
benchmarks in the termination of parental rights or adoption process. In its
current form, it is-very unclear as to when a parentimay. or may not.
withdraw consent, since various states have differing adoption procedures

that may or may .not trigger the applicable sections.of ICWA. :The interplay
between,vatious state laws-has.led to litigation'in several ‘states with varyin
! ytc‘oiriéé;z;Additionally, the time lines between entry; of consents'to . o
adoptions and the' actual commencement of an:adoption- procedure varies
with the laws and practice patterns. of the various:states.. The longer time
between parental consent to .adoption and commencement of the adoption

- proceeding increases the potential for problems. This may become more

complex with inter-state adoptions:in which.consents to f.adqpt are obtained in
one jurisdiction and the.adoption proceedings are initiated in another state.
i This rlegiéllation_provides-a national standard as to when an Indian
parent'may withdraw consent to an adoption-and provides more o :
predictability and stability to-the adoption process: Under the legislation, a
parent may withdraw. a.consent.to adoption up to 30 days.after o
commencement .of .adoption proceedings, six months aft.er notice to thetribe
if no adoption proceeding is. commenced, or entry of a final adoption order,
whichever occurs first. These are clear and unambigpous standards, which-
would apply. nationally. without regard to local practice .procefiures. -

5. OPEN ADOPTIONS ...

Litigation over Indian children has a winner-take-all characteristic,
which is common in child custody/adoption litigation. In many states,
adoptions must totally: terminate the relationship:between children and
biological: parents.;In states: that allow: open adoptions;:this option has '

-provided a basis for settlement of contentious litigation which:allows Indian:

hildren to maintain contact with their: extended family and/or, tr'fbe, while:..
. émahﬁng in an adoptive placement to-which the chi.ld has emot.xonally-
bonded. This.legislation would authorize-open:adoptions.for Ind;an ‘children
in all states. .. .. o : e s e i |
"I;hhétproposal reflects-traditional customs of Native A‘rt.lerican gultures
which generally permit.open-adoptions by custom-and:tradition. While:the

it practice:may be: debated in the:context of:the dominant:non-Native culture, it

is a widely accepted, and culturally appropriate practice common.throughout
~Native American culture.

“Test. M. Waller 5
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' is bill will to link this legislation with
onents to. this bill will attemptto link, ’

e cscﬁix?ﬁm issues. - But this legislation is. at:lou('t1 hotx;vr beslt tZ ;\zr;glv?t .

di ich lague Indian child adoptive placement.

disputes which occasionally plague & ‘ optive pacemen &

important to remember that this legislation addresses 1ssue

i than not, the dispute is

: ‘5% of the tribal ICWA caseloads. More ofte,n; g ,
"twt:l::m'loving and caring families, and ‘what 'bggltnst;s aé;st?xl;tl‘i%:n;? of
cement ild-quickly tes into the

cement resources'for a child quickly degenera o e e eore is

‘ ild's'natural and proposed adoptive families. :

i fhiaccklu ;ocs;al work practice. In every case, the issues addressec! by this "
égi};thiOn arise substantially after the birth of a child, since adoptive paren

rely develop emotional attachments to a child’prior to birth.

1t is also important to note that under the terms of the legislation, it
purely optional, and premised upon the consent of the adoptive family an
the child's birth family. It is likely that it would be most commonly used i

trans-cultural adoptions, but it cannot be imposed upon non-Native adop
parents without their consent. :

6. WARD OF TRIBAL COURT

Ambiguity over who is:a'ward 'of a tribal court has led to some
confusion and litigation. The issue is important since wards of a tribal court
are subject to the exclusive:jurisdiction of tribal courts. ‘The:legislation -woul
clarify that under ICWA, a child may become a ward of a tribal court only if:
the child was -domiciled or resident within a reservation, or where
proceedings were transferred from state court to tribal court.

“We id consider the true consequences of thlS legislation, af\d its
affect g\'efts\:()q‘;ildren, ¥who are the beneficiaries of its mtex;}t\. tT(ik.:eﬁh;(il‘?:large
family:is in danger without ICWA, and we cannot 1gnor? a ar c%l o a8
.umbers of Indian children in order to.address the problems w: y
easily avoided by a more balanced approach.

7. H\TFORMN¢ INDJIAN.PARENTS OF RIGHTS.

Currently, ICWA only provides that an Indian parent is advised of
his/her rights respecting the adoption of his/her child by the court. “This
usually occurs long after the parent has.decided to consent to the child's
adoption, and for the most part is perfunctory.. It is not required that the-
parents be advised about his/her rights before the decision respecting
adoption is made.  This has resulted in Indian parents changing their mind;
after they havejconsulted a lawyer and been advised-of their rights. The
legislation 'wou“ld provide that attorneys,and public and private agencies
must inform lqdian parents of their rights and their children’s rights under*
ICWA prior to the entry of a consent to adoption. Hopefully, this will reduce
the number of parents who change their minds about adoption after
consulting an aittomey subsequent to signing a consent to adoption.

8. ALTERNATIVES:

I urge the ; irm i i dian

: uree the Congress-to affirm its commitment to sgpport Iny
amiliels,algld reaffirmgthevpolicy and goals of ICWA, w?ch have tisxireveld

Indian children well in the last nineteen years. And, at the sa%te ea;er

yould urge the Congress to adopt these amendments t0 p;ovfl te ger

ertainty and stability for Indian adoptive placements in the future. .

The alternatives to this legislation are not attractive. Congress could
do nothing, and simply be contentwith having a small number of Indiar
children and tl?eir birth-and adoptive families battle it out in needless
protracted litigation. Congress could repeal the Indian Child Welfare Act, and
have this nation return to a:time when the:majority-of Indian.children were
raised outside of Native homes; and simply accept the devastation of the
Indian family as a necessary accommodation to avoid inconvenience in a few
notable cases. Congress could simply ban adoption of Native children by non:}
Natives, and r}*move any hope of a normal family life to many Indian '
children, who are unable to find placement in their:tribes and families. - Or

Congress could recommit itself to the balanced and reasoned approach offered
in this legislation.

Test. M. Watleri -6 fesl. M. Waileri 7
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STATEMENT -OF KELLER GEORGE

siandardslhat. govern both the removal-of Indian children from their parents.and the .. ;
PRESIDENT OF 'UNITED SOUTH AND EASTERN TRIBES" L

placement. of those. children in homes outside of their parent's care. Congress conciuded that

the ICWA's provisions were in the best interest of Indian children; and-that imposition of
PREPARED FOR A JOINT HEARING ON PROPOSED AMENDMENTS o THE INDIAN e

CHILD WELFARE ACT OF 1978 BEFORE THE HOUSE RESOURCES COMMITTEL |

‘ AND THE SENATE COMMITTEE ON INDIAN AFFAIRS

ISH

-Ih;se. statutory requirements: on state child welfare, proceedings would help promote the
sta‘bility and.security of Indian families and communities--and halt the genocide.

; +The ICWA has greatly benefitted Indian nations, Indian children, and Indian families
Members of the House Resources Committee, T AN

and -members of the Senate Committee

‘ siﬁée ils enactment almost.twenty years ago, in spite of the: negative publicity. and ‘public
on Indian Affairs. I am Keller George, President of the United South and Eastern Tribes oot

CUSET™). 1 am }r ins 6 behalf of the USET regarding HLR. 1082 which controversy . that it has recently engendered. ‘The ICWA has helped Indian people by
Rt Wi to you on of ‘the regarding HR: , Whic

e : ehcouraging--if not requiring--state agencies and judicial officers to understand. and recognize
Representatives Don Young and George Miller introduced on March 13,1997 to amend the i

Indian Child Welfare Act of 1978 ("ICWA"

v ‘ - he importance that an Indian child's culture should--and must--play in custody and-welfare-:
).~ We urge you to adopt the amendments offered e R

“decisions regarding, that child. . By strengthening our Indian nations' involvement in child -
by Representatives d rding, tt

Young and Miller. Nonetheless, we are concerned that the proposed

critica ' e - welfare matters affecting our:children, the' Act has helped. facilitate. culturally appropriate
amendments fail toaddress one critical. issue that threatens Indian children with increasing g '

u 't;ri ging for many. Indian children. This ultimately benefits not only Indian children:and-
frequency throughor p ’“?‘p‘ iy -Andian ¢

ut the country:' ' kAccordingly, USET would prefer that yoh include an

7 “their faﬁxilies and communities, but state governments and-their taxpayers, as well: it is’
additional amendment to the ICWA, as explained below. the n1iie

; éxiométic that children who grow .up.fully imbued with, and:conversant in, their.cultural
Congress en:

icted the ICWA almost two decades ago in an effort to assist Indian

heritage and identity bring more stability to their. communities, and:cause-a concomitant
nauons in regaining i and i ‘

control over welfare decisions concerning their children. After

decrease, in the need for state social welfare services. In addition; increasing numbers of -
conducting hearings ‘ ase.in th

over a period 6f ten years, Congress conciuded that abusive, state and

Indian nations now. provide substantially. improved child welfare and family support:services,
private child welfar¢ Indi

practices had decimated tribai communities--with devasting effects upon

: / - as.-well.as judicial services, to their children and, communities as a direct result of the ICWA.
those Indian children who were; ultimately, ‘ ell.a

deprived of therr cultures by being placed in non-

Unfortunately, because not all adoption agencies and state judicial officers appreciate:
Indian foster and ad .. Un ;

optive homes. Recognizing that ethnocentric and racist attitudes by child

the immense benefit that the ICWA. has provided to our numerous and diverse communities,
welfare advocates ha ’

d resulted in a genocidal phenomenon, Congress enacted a statutory

controversy regarding the ixﬁplementation of the ICWA‘has erupted betw§qx} the Congrggs, the
scheme which recognized the primacy of the tribal role in child welfare decisions regarding e DR ;

tribal children, The{ICWA imposed upon state courts, and state and private agencies, federal
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Indian nations,.and the private-adoption industry. ‘Congressmen Young and Miller have T Carding 1 1

“render’ subjective determinations regarding how "Indian” a child really is. “Well-established
reintroduced ICWA amendments in an efforl to queéll that controversy. “We support these ~ s | ; i
“‘federal case law recognizes that the determination of who is and is not a member of an Indian

amendments:as an-effort to-"fine-tune™ the ICWA: i : ' the
nation- properly lies' solely’ within the purview of that Indian nation. The application of the

We believe, however, that the amendments are seriously flawed 1 il o~ %
s - ed 1n'that they fail to’ ' . o . . -
Y 4 ‘mexisting Indian family docirine” in an ICWA case challenges tribal sovereignty and goes to

address a problem that deeply affects tribal soverei ibal i ; :
‘ gnty and tribal identity; a problem that ‘ iy S ; ; Py 1
: © 8P “the very heart of tribal identity. The right to define who is and is not a member of the
calls into question the very notion of who is an "Indian child." While section 1903-of the : i ! : itical
: ‘ community. is central to Indian natisil's existence as independent political communities. Santa

ICWA deﬁnes,th;e\term "Indian child" clearly-and-unequivocally, numerous ‘state courts havi

j Clara Plicblo v. Martinez, 436 U.S. 49, 72 n.32 (1978). Individual from without the

o :
taken it upon themselves to re-define that term through a judicially-created exception to-the™
|

| ‘community, particularly those who historically have Been hostile to Indian culture, should not
ICWA that has*bgcome known as the "existing Indian family doctrine."™ These courts"have -

| ) “be permitted to impose any Indian nations their own notions of who is a péiitical, culfural, or’
openly demonstrated their hostility to the ICWA by refusing to enforce its mandates in those ‘ k

cases. where the judicial officer subjectively ‘determines that the Indian child has not

social member of our nations.” ™
“The very existence of this state-created exception to a federal law speaks volumes to
maintained significant social, cultural -or political reldtions- with their “tribal" 'comm}lnitiesiv v

; thél tesistance that some states continue to' mount to the enforcement of the ICWA. It is

troubling to USET that Congress has not yet seen ‘fit to address ‘this violation through

and Washington have applied this doctrine in' numerous cases as recently as this year.

| legisiative amendments. It is our deepest concern that if Congress Jails to correct this state-

Mot . . .
Thev»emsl‘mg Indian family doctrine" effectively eviscerates the mandates of the : i ; i o -and i
I initiated infringement on federal law (and tribal sovereignty), these state courts--and others in
ICWA--based upon nothing:more:than the individual whim- of the presiding judicial officer ; [, R, Jelisi : i ot
. “the future--will ‘use Congress’ inaction to ‘support a conclusion that the doctnine does not
applying the doctrine: The Act contains no langua, i i &
! ge which would permit a state coi : i AT : X .
‘ P urt 10 violate éither ‘the express terms of the féderal law or Congress' policies and intent regarding

enforce such an. exception.: Moreover, because most state judicial officers lack any

the enactment of that Jaw.

knowledge or cornprehension regarding the soctal, cultural, 'or political relations that tfibal

The devetopment of the "existing Indian family doctrine” is all-too-reminiscent of

members- maintaifn with-thei ies, judicial | i
ip withtheir communities; these-judicial officers should not be permitted to Washington State's refusal to honor and enforce a federal court decree which allocated the

. fisheries among the treaty and non-treaty fisheries almost twenty years ago. As the United

T

To its credit, the South Dakota Supreme Court subsequently disavowed the validity of

s State Ninth Circuit Court of Appeals noted, "[e]xcept for some desegregation cases [citations
this judicially-created exception. ! pp [elxcep greg; [
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omitted], the district 5ourl" has faced.the most:concerted official and private efforts to frustrate

a decree of a federal court witnessed in this century.” United States v. Washington, 573 F.2d.
1118, 1126 (9th Cir. 1978), affirmed, Washington State Commercial Passenger Fishing Vessel

Association, 443 U.S. 658 (1979). Similarly, the implementation of the "existing Indian
family doctrine" is ‘a(/clear refusal by those state courts which adhere to it to follow the
mandates of a federal law which Congress spgciﬁcally enacted to remedy . egregious statc
practices regarding Injdian‘ child welfare decisions. Accordingly, the USET request that this .

Congress address this‘ effort to frustrate a federa] law by amending the ICWA and prohibiting,
|
the use of the "existing Indian family doctrine." Failure to do otherwise will perpetuate

protracted controversies that use of the doctrine continues to engender, ultimately harming the

children, families, an;:l communities that are the very heart of these ICWA -cases. History has

|

demonstrated that this
!
I .

their identity--and their footing in this world.
i y

harm will affect not only those children, necessarily struggle to regain

o CONéLUSlON

In conclusion; the USET support the amendments offered by Congressmen Young and
Miller. However, thrL Indian nations that comprise the USET urge these Committees to
include an additional| amendment that will eviscerate the "existing Indian family doctrine" and

protect our children.| Thank you for this opportunity to present our views,
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e STATEMENT OF RAY:HALBRITTER
NATION REPRESENTATIVE. ONEIDA INDIAN NATION

PREPARED FOR:A 'JOINT.HEARING: ON PROPOSED AMENDMENTS TO THE INDIAN
CHILD WELFARE ACT OF 1978 BEFORE THE HOUSE RESOURCES COMMITTEE
AND THE SENATE COMMITTEE-ON INDIAN AFFAIRS

Members of the House Resourccs Commmee. and members of the Senate Commmee

=~ on Indian Affarrs l am Ray Halbrmer, Nauon Fepresematrv o" the Oncrda lndrar. Nation. 1

am v\rmng to you on behalf of the Oneida Indian Nauon regmdmg H R. 1082, \whlch
: Represemam €s Don Young and errge Mrller 1mroduced on March 13, 1997 to amend the

Indian Chrld Welfare Act of l978 ("ICW. A") We urge you to adopt the amendmenrs offered
“is
by Reprcsemam es YounL_ and Mrller l\omthclms we are Loncemed that the proposud

0 .

amendmenls larl to address one crmcal issue- that lhreaum lndran chrldrur \mh mcrcasmr,

Accordm;,l\ the Onuda lndran '\l.mon \\ould prn.ft.r th.u

frequencv lhroubhoul lhc country.

E

you include an addmonal amcndmenl 10 lhe lC WA as e\plamed belo“

Wi L :
Congess enacted the lC\\ A almost two decades aL.o n an elTon to assrsl lndlan
nations in rer__ammr_. comrol over \\elfare decmom concv.mmg, therr chrldn.n Al’ter

cnnduclmg hearmy over a penod of ten vears. Con;._.ress concludc.d that abusne state and

prlvate chrld \\cllarc prdcucu had du.rmdlcd lnh.rl commumties--with du astng c.l‘luls upon

i -lhose lndldn chlldrcn v\ho were, ultimately, dcpn\cd 01 lhur cuitures by bung plau,d in non-

‘ lndlan fosler and adopme hom«.s Recogmzmg that uhnucenlnc attitudes by Chl]d \\elfau
. et oy S, st
-advocmes had resulled ina genocrdal phenomenon C ongregs enacled a slalulorv scheme
,whrch recogmzed the pnmacy of 1he trlbal role in chlld welfare decrsrons regardmg mbal

s

'rkchnldren The lCWA 1mposed upon state couns and state and prnate agencies. federal

standards that govern both the removal of Indian.children from their parents and the
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placement of those children in hOH]LS outside of their p,ircm s care. C ongress concluded that
the ICWA's provisions were.in the best interest of Indian chlldren and that imposition of
these statutory ‘requirements on state child welfare. proceedings: would help promote the
stability .and security of Indian families and comﬁlunitiés. .

The ICWA has greatly benefitted Indian nations, Indian childrén. and Indian families
since irs enactment airrlos! twenty years ago, in spite ‘uf the negative publicity and public
comroversy that it has recently engendered. The ICWA has helped Indian people by
encouragmg--rf not requmng--state agencrcs and _)udlcml officers to understand and recognize
the imponance that?ian Indian child's culture should--and must--play in custody and welfare
decisions regardingfthat child. By strengthening our Indian nations' invelvement in child
welfare matters amcung our children..the Act has help‘.d facilitate culturally appropnalc
upbringing for many indian chlldrcn lhls uitimately bcneﬁls not only lndlan cmldren and
their families and communities. but state 50\cmmcms and lhur taxpa)crs as well:

axiomatic that children who grow up fully lmbucd with. and conversant in, thcxr cultural

iis

heritage and identity bnng more stability to their communities, and cause a concomitant

¢

decrease in the nee:! for state socml welfare services. In addition. incrcasing numbers of

Indian nations nowj providc substantially improved child welfare and family support services.
as well as judicial services. to their children and communities as a direct resuit of the ICWA.
Unfonunalcl_v. because not all adoption agcncies and state judicial officers appreciale

the immense benefit that the ICWA has provrded to our numerous and dn'crse communities.

controversy regardmg the lmplcmematxon of the lCWA has erupted between Congress. lndlan

nations, and the pr vate adoption inlduslry. Congressmen Young and Miller have remtroduced

137

amendments in an effort-to quell that controversy,

We support these amendments-as

can-effort 10 "ﬁr}c-tupe'f, the ICWA_
‘ . ;:}We, believe, however, that the amendments are seriously. flawed in that they. fail;to
‘address a problem that deeply affects tribal sovereignty, and triba identity. a problem that
calls mto question the very notion of who is-an "Indian child." While section 1903.of the
ICWA defines t‘hcy term “Indian child" clearly and unequivocally, numerous, state courts ‘have

: 'tukeu‘ it upon themselves to re-define that term through a judicially-created exception 1o the

', ICWA that has become known as the "existing Indian family doctrine.” These courts have
openly demonstrated their hostility to the ICWA by refusing to enforce s mandates.in those:.
cases where the judicial officer. subjectively. determines that the.Indian child has not ;

: malnlarrrsq srgniﬁczrru social. cultural or political relations:with. therr "tribal” communities.

. Thc_:s:tavtgs of Alabama, California, Kansas. Louisiana. Missoun. Oklahoma, South Dakota.}
and Wgshington have applied this doctrine.in numerous cases as recently as this year. .
:I’hc."g.\;jslmg lndian fami}y doctrine” effectively eviscerates the mandates. of the.

IC {\--based upon nothing more than the ndividual whim of the, presiding judicial officer .
"appiying‘_lhc doclrinc.‘ vTh_e;Acl contains no language which would permit a state court.to"
eu{?rce such an exception.. Moreover, because most state judicial officers lack any

: knour?gc?ge or comprehension regarding the social. cultural. or political. relations that: tribal

- members maintain with their communities, these judicial .officers. should not be permitted to

“render subjective derermmauons regarding how. "Indian”.a child really. is. Well-established

"To its credit, the South Dakota Supreme Court subsequently disavowed the validity of
this judicially-created exception.
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. ’ R . i L . | is Harm' will:affect not only-those ‘children; necessarily struggle 1o regain
federal case-law recognizes that the determination of ‘who 1s and is not a member of an Indian ;dem nstra?ed that this ¢ . OISR :

- o . . ) e . i r--and their footing in this world. .
nation properly lies solely within the purview of that Indian nation. The application of the entity _,‘a’»f“d lhe. . .g N

, . L N o - CONCLUSION ‘
"existing Indian family doctrine™ in'an ICWA case challenges tribal sovereignty and goes to

{ I ibal i i ; io 1 conclusi , the Oneida Indian Nation supports the amendments offered by
the very heart of tribal identity.  The right to define who is and is'not a member of the In conclusion PP

i ; : . ; and Miller. However, we urge these Committees to include an
community is central to'Indian nation's existence as independent political communities. " Santa Congressmen Young . R D
Clara:Pueblo v, Martinez; 436 U.S:'49, 72 n.32 (1978). Individuals from without the additional amendment that will remove the "existing Indian family.doctrine” and protect our
: o . . S . o & i I for this opportunity ta present our views.
community, particularly those who historically have been hostile to Indian cuiture, should not . o fhlldren. Thank you ppo ’ y tap IR
be permitted to imbose any Indian nations: their own notions of who is-a political, cultural, or

social member of our: nations.

It is our deepest concern:that if Congress fails to correct this state-initiated

i

infringement on fec]]eral law (and tribai sovereignty), these stale.coﬁns--ahd others in the
future--will use Col\lgress? inaction to support a conclusion that the doctff;e does not violate
cither the express terms of the federal’law or'Congress' policies and intent regarding the
enactment of that law. ' The implementation of the "existing Indian family doctrine™ is a clear
|
refusal by lhoscvstailc courts which adhere to’it to follow the mandates ofa federal law whfc'h
Congress speciﬁcal?y enacted to remedy egregious state practices regarding Indian child
welfare decnsions.*‘(\ccordinglyylhe ‘Oneida Indian Nation requests that this Congres's‘éddress -
this effort'to frustrdte & federal law by amending the ICWA and prohibiting the use of the
“existing' Indian faréxily doctrine."  Failure to-do otherwise will perpetuate protracted
controversies that ‘use of the doctrine continues 1o engender, ultimately harming the children,

families, and communities that are the very heart of these ICWA cases. History has

1
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Lac Vieux Desert Band of Lake Superior Chippewa Tribal Government
.0. Box 249, Choate Road * Waterameet, Michigan 49969
906-358-4577 » Fax: 906-358-4785

Council Members:
John C, McGeshick, Jr.
James Williams, Jr.
Michael Hazen, Sr.
Delofes Williams
Helen Smith

Executive Officers:

John C. McGeshick, Sr., Tribal Chasrman

Rlchard McGeshick, Sr., Vice Chawman
" Rose Williamy, Secretary

Ilatvey White, Traasurer

The L;c Vieux Desert Band of Lake Superior Chiﬁpew&
“under’ their constitution’established very specific criteria
for eligib#llty for tribal enrollment. Every federally.
recognized Indian Tribal Government operates under an
individualitribally relevant constitution, which identifies

enrollmen!

jcriteria for that specific Band or Tribe. This is
one of'theltenants of "tribal sovereignty. Tribal enrollment

|
criteria protects Indian pecple and Indian children.
i

The Iédian Child Welfare Act passed in 1988 by Congress
representsimany years of stringgle by tribal and non~-tribal
persons and entitiea to effectlvely create a document which
offers sovereign protection to Indian children, Indian
families and Indian tribes. The Indian Child Welfare Act was
born of a great need. for families and tribes to stem the loss
of Indian children to non~Indian families. Indian children
are citizens of a sovereign Tribal government and citizens of

the United States, this is a unique status which affords them

protection under treaty.

Adjustments and dments to the Indian Child Welfare
Act need to be very carefully studied and not taken lightly.
Careful study of Indian history will support the need for

strong legislation to uphold tribal sovereignty.

“in support of the two amendment packages which will be the
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The Lac Vieux Desert Band of Lake .Superior Chippewa is

focus of the June 1997 hearings in regaxrds to the Indian

Child Welfare Act, H.R. 1082 co-sponsored by Chairman Don

‘Young and George Miller-and'S. 569 co-sponsored by Senators

John McCain,: Ben Nighthorse Campbell, Pete Domengci, and
Byron Dorgan }epresent a diverse coalition reaching consensus
to continue protection of Indian children. We are asking you
to listen carefully, to -all testimony and-remembax the treaty

obligations and the unique sovereign status of Indian tribes.
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-To the: Chairmenand members-of the both Commuttees, thank you for-the opportumty:to present
- this testimiony on behalf'of the National:Indian Child ‘Welfare Association that is based i
““Portland, Oregon. Our comments will'fécus on-otir view that the Indian Child Welfare Acti:
(ICWA) has worked successfully for the vast majority of Indian children, families, and tribes.
Where there is a need for' improvements the appropriate solutions should reflect a measured,
“.reasonable approach that.considers the originai purpose of the ICW A, and the needs.of Indian ™
children, families, tribes, and’prospective adoptivé parents. We believe that the amendments
contained in'S. 569 and H.R. 1082 that:were developed by the:tribes; the National-Indian Child
Welfare Association, and the National Congress of American Indians, with-input from the'-

" American Academy of Adoption Attorneys, represents such an approach. These ICWA
amendments are supported by our organization because of their balanced approach to helping
protect Indian children and provide increased certainty for those involved in the process of
adoption Our testimony will provide background on the Indian Child Welfare Act and identify-
... the-reasons we believe Congress should: support S.569 and'H.R.:1082.

““National Indlan Child Weélfare Assocxat)on (NICWA) The National Indian Child Welfare
Association provides a broad range of services to tribes, Indian organizations, states and federal
- “agencies,'and private social service:agencies throughout the United States. These services are’
- not'direct client services such as counselinig-or-case management, but instead help strengthen the
. programs that directly serve Indian:children and families. - NICWA services include: 1)

. professional training for tribal and ‘urban Indian social service professionals; 2) consultation on*’!
‘social service program-development; 3)-facilitating child abuse prevention efforts in tribal
~icommunities; 4) analysis and dissemination of public.policy information that impacts Indian
:children’andfamilies; and 5) helping state,-federal and private agencies improve the *
ieffectiveness of their services 10 Indian people: ‘Our.organization maintains-a strong network in
Indian country by working closely with the National Congress of Amencan Indlans and trlbal
governments from across the United States

i . w5 i : et
i 5 . i . (Y

]NDIAN CHILDREN AND FEDERAL POLICY

I 1819, the United States Government established the Civilization Fund, the fifst federal policy:
“to directly affect Indian children. It provided grants to private agencies, primarily churches, to
- establish-programis‘to-‘civilize the Indian."- In:a report to Congress-in 1867, the commissioner: of
Indian' services declared that-the-only successful way-to deal with the "Indian problem" was-to -
separate the Indian children:completely fiom their tribes. -In support of this policy, both:the
--goveinment and private institutions-developed large mission-boarding schools for Indian children
that were.characterized by military type discipline.” Many of these institutions housed more than
-a thousand students ranging in'age from three to'thirteen. Throughout the remainder of the: -
nineteenth'century, bodrding schools becamie more: ‘oppressive:In 1880, for instance; a written:
polklcy made it illegal to use any native language in a federal boarding school. In 1910, bonuses -
- were used to encourage boarding school workers to take leaves of absence and secure as many
students as ‘possible from surrounding reservations: -These “kid snatchers” received no guidelines
regarding the means they could use: Congress addressed:this issue by declaring: "And it shall be
unjawful-for any Indian:agent or other employee to induce; by withholding rations'or by other
improper means, the parents-or next of kin: of any Indian child to consent to the removai of: any:

Indlan child beyond the:limits of any reservation." - In addition to boarding schools, other federal
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practices encouraged moving Indian children away from their. families and communities. In
1884, the "placing.out” system.placed numerous: Indian children on farms in the East and:
Midwest.in.order.to learn the;;'vaiues .of work and the-benefits of crvilization.”

Federal polfc.y ,éonti\rlhed throughout the twentieth century with a§simi1ation being the key: focllsd
in the Boarding Schools up until the 1950's. The.passage of :Pu.bhg: Law ?80 in.1953 represen e
the culmination of almost a-céntury old federaj policy.: of assxmﬂauon.. »I; s uitimate goal-was to
terminate the yery existence of all Indian tribes..- This ultimate assimilation policy was reflectécl
in the child welfare policies of this period. . : :
Throughout the 1950 .and 60s, the adoption of. Indian\childlien into non-Indian homes, pnmarxly
within the \private sector, was widespread.: In 1959, the.Child Wel_far,e Leagueof Amerfca, the.
standard-setting body for child welfare agencies, 1n cooperation w@ the Bureau of Infhan
Affarrs, initiated the Indian Adoption Project. In the first year of this project, 3?5 Indian
children were placed for adoption with non-Indian families in eastern metropolitan areas.

Littie attention was paid, either by the Bureau of Indian Affairs or the states, to providing
services on reservations that would strengthen-and maintain Indian families. -As late as 1972,
David Fanshel wrote in Far From the Reservation that the practice of removing Indian children
from their homes and plac:ng them in non-Indian homes for-adoption was a desirable option.
Fanshel points out in the same book, however, that the temoval of Indian children from their
families and communities may well be seen.as the "ultimate ndignity to endure.”

Fanshel's speculation bore out the truth of the matter..:A- 1976 study'by the- Association-on

American Indian Affairs found that 25 to 35 percent-of all Indian Children were being placed in
out-of-home care. . Eighty:five percent of those children were being placed in non-Indian homes.,
or institutions. In a response to the overwhelming evidence from Indian communities that the

loss of their children meant the destruction of Indian culture, Congress passed the Indian Child
Welfare Act of 1978. [REE . e

THE INDIAN CHILD WELFARE ACT

Lot M

The unique.legal reiationship that exists between the United States government-and Indian
people made it possible»f?r Congress to adopt this national policy. Because of their sovereign:
nation status; Indian tribes are nations within a nation...The Constitution of the United States
provides that /Congress shall have power to regulate. commerce with Indian tribes."- Through
this and other constitutional authority, Congress has plenary power over Indian affairs, including
the protection and preseryation of tribes and their resources. Finding that "there is no resource
that is more vital to the continued existence and integrity of Indian tribes than their children,” ;.
Congress passed the Indian Child Welfare Act. :

The ‘Act, designed - to protect Indian families, and thus.the integrity of Indian cultre, has two
primary provisions.: First, it sets up requirements and standards for child-placing agencies to
follow in the,placement of Indian children. . Xt requires, among other things, providing remedial, :
cuiturally appropriate services for Indian families before a piacement occurs; notifying tribes . .-
regarding the placement of -Indian children and, when placement must-occur, it sets out -

T

'
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preferencfes' for the placement of.these children. The placement preferences start with members
of the chllld’s family, Indian-or nion-Indian, then.other members of the child’s tribe and lastly
other Indian families. Both tribes and state courts have the ability to piace Indian children with

‘non-Indian families and often do when appropriate,

The Act also provides tribes- with the ability to intervene inchild custody proceedidgs, which
results in greater: participation from extended family members in-many cases. Additionally, the
Act recognized existing Indian tribal authority-on the reservation and extended that authority. to
non-reservation Indian children when state courts transfer jurisdiction to tribal courts. A result
of the Act has been the development and implementation of tribal juvenile codes, juvenile courts

tribal standards, and child welfare services.. Today, almost every Indian tribe provides a range of
child welfare services to their member children. :

INDIAN FAMILIES ARE THE LIFEBL.OOD OF INDIAN COMMUNITIES

The importance of Indian families and their extended family networks in tribal culture has been
well documented, especially during hearings for the Indian Child Welfare Act:

[TIhe dynamics of Indian extended families. are largely misunderstood: An Indian child may
have scores-of, perhaps more than a hundred, relatives who-are counted as close, responsible
members of the family...The concept of the extended family maintains its vitality and strength in
the Indian community:: By custom and.tradition, if not necessity, members of the extended
family have definite responsibilities and duties in assisting in childrearing. .

- [House Report 95-1386, 95th Congress; 2nd Session (July 24; 1978) at 10, 20.]

The strength of tribal culture comes from:the agreement by members of who they are.as a tribe
and the value system that supports their tribal culture. This:membership: views family in a very
broad sense; understanding the importance of all. members in helping raise children and promote
the-well-being of the tribe. - When an Indian-child-is bom, it is a time of celebration, not just for-
the immediate family, but the for the extended family and other tribal members as well. - Tribal
members, whether they live on the reservation or-a thousand-miles away, are aware of this time.
for celebration.and feel.the common connection of this event: -Family and culture are-
synonymous for Indian people and any changes in tribal membership or family will mean
changes in cuiture and the viability of that cuiture.for:all members. - «
Acknowledging these family and community values leads to an appreciation of what it means to
atribe to lose even one child. Today, with a number of smal tribes facing what can only be
described as an precarious future and possibly even extinction, it becomes-even more important
to nurture the connections between Indian children and their tribal community.

TRIBAL MEMBERSHIP

Formal. tribal membership determinations-often do not happen prior:to or at birth. Most tribes
require a variety of information to:be:collected after the.birth-of the child before the membership
process can.even be initiated. The process itself can take anywhere from one month to several
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months depending on the.accuracy.of information provided, the:number: of tribal. membership
requests needing review, and:the timing of the next tribal council or membership committee.:
meeting. <! f i :

The determination of tribal membership does not happen overnight and for good reasons. With
the romanticism of Indian culture that began in-the 1960's many:non-Indian people-have made *
claims to Indian heritage and the services or benefits that:come:with-membership:: By necessity,
tribes have had to become careful in screening:membership so that limited:tribal services, such as
health care, are available for-those.tribal members who qualify for them. This.means that
membesship determinations can take time and because-of limited resources:to-support-this
process, many. tribes fiave times when enroliment applications-are not accepted. The:closing of
the enrollment process is not of great concern to many:tribes, because membership is-stilt
extended to tribal members, even if they have not completed a formal enrollment process. In
addition, some tribes view enrollment lists as secondary to determinations of membership based
on their intimate knowledge of what families and individuals are members of the tribe.

For those Indian families that are experiencing difficulties n trying to-meet their basic needs,
formal membership procedures may be a low priority, Because membership is assumed by many
tribal members and the tribe under tribal traditions'and customs; focusing on formalizing
membership status-during these stressful times would not seem necessary to many Indian people:
Unlike other governments that use paper documents-such as birth certificates as the primary"
means:of establishing membership;-tribes: have Jong used-and will continue-to-use their:
customary and traditional practices. = .= S e e s

Enrollment does not equal membership in many.situations.: Many tribes, especially.small tribes,
do not have updated enroliment lists for a variety of reasons. One reason is the forced dispersion
of the Indianpopulation as.a.result of failed federal policies, such as the Boarding-School, )
Termination and Relocation eras. . During these periods Indian. cOmmunities ‘were broken apart’
by the forced removal of large numbers of children,:while large numbers of -adult Indian:people~*
were separated from/their families involuntarily.: The legacies of these policies are still visible:in
Indian Country today, as adult Indian:people live in isolation from their families-and -
communities, many not knowing their families or heritage. - Tribes struggle to.regain these lost:
connections; but are many times not:successful until:years and sometimes decades have.passed in
these Indian peoplesjlives. Stories:abound in Indian Country of aduit Indian people finding their
families or connections to tribes that they'never knew.existed and the pain and grieving that they
have lived with for many years because of their lost identity. In some cases, these people will
never be given the opportunity to regain that sense of heritage and know their family. -

ANSWERS TO QUESTIONS REGARDING THEICWA . . . , B

1) Was the ICWA intended to provide protections to Indian children and families living off the
reservation? A

Yes.. When Congress-began: hearings on the ICWA prior to: 1978, it was found:that the children
most vulnerable to Ynnecessary: removals-and institutionalization werethose Indian children that
lived off.the reservation. At the:time of passage of the ICWA,25% -35%:of all Indian children:

- ayailable to all- Indian children who are members of a federall
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~were being unnecessarily removed from their homes and isoiated from their natural families and
communities. ;Thgse living off-reservation were particularly vulnerable to unnecessary removal
. because of their distance from tribal agencies and courts which had critical knowledge and.

experience to provide in.a child custody proceeding. The legistative history of the ICWA and
current body of federal case law makes clear that Congress intended to make ICWA protections

yal ! y-recognized tribes:regardless of
their place of residency. .

2) Does.the ICWA mandate that Indian children only.be placed with Indian families?

No. The ICWA only provides preferences in the placement of Indian children with the first

: preferenc;q: being family members - Indian or. non-Indian. Furthermore, the ICWA. provides state
..courts with the ablhty to alter the placement preferences upon a finding of good cause and have
- often done this. Furthermore, a large number of tribai child welfare programs in the United

Stateg have placed and will continue to place Indian children with non-Indian foster care.or
adoptive families when appropriate. It is important to understand that the process used in

making placement decisions regarding any, child will ultimately.determine how well a child’s ;.
needs are met. If the process is.exclusionary and does not include all of the important parties,‘the
Placement becomes at risk of being disrupted or harmful to the.child. Inclusion of all parties.-

- extended family. members, blrth parents, tribe, and prospective foster or adoptive parents - is the
~»most successful strategy and should be a part of every placement decision. This is the standard

of practice that the ICWA establishes and when used properly almost never resuits in a disrupted

/. placement,

3); Why should a tribe be allowed to intervene in a voluntary adoption proceeding between a

~-consenting natural parent and a prospective adoptive couple?

As many states and tribes have found in their child welfare practice, many times.natural parent(s)
who are thinking about giving their children up for adoption have not clearly thought this
decision through and may not be aware of opportunities to place the child with other family
members. These parents are often very young and not yet mature in their thinking, but are
nonetheless trying to deal with the tremendous stress of an unexpected pregnancy or other.crisis
in their immediate family. This was the case in a number of adoptions that were identified in the
Congressional Record last year where young Indian parents, some that were not even 18 years of
age, were being counseled by.adoption attorneys to avoid involving their extended families in
decisions to adopt out their children. Regrettably, these parents were then faced with a very
tough decision, one that has lifelong consequences, with little, if any, balanced information on
aiternatives to placing the child outside the natural family.

Situations like these where young Indian parents are ohiy provided one way out of their dilemma
do not meet the best interests of anyone, particularly the child. Allowing tribes to be a part of the
adoption process enables extended family members in the community to be notified of a
potential adoption of their grandchild, niece or nephew and be afforded the chance to discuss a
possible placement in their family before it is too.late.
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In-addition, tribes can provide assistance in locating appropriate homes for Indian children

needing out of home placements.” Many states and private adoption-agencies find themselves
with a shortage of qualified Indian adoptivé homes and can benefit from the pool of homes thaf
tribes' may have available. As an example, in‘the state of Washington, the Yakama tribe has'a
pool of Indian foster care and adoptive homés, which they have allowed the state Division of’
Social and Health'Services to have access to.” This agréement enables the' agency facilitating the
adoption to find the very best home for that child without unnecessary delays. G

4) Is the ICWA a barrier to the timely placement of Indian children in‘foster care or adoptive
homes?

No. Infact, since the passage of the ICWA, hundreds of thousands of Indizn children have be
successfully placed in both loving foster care and adoptivé homes; both Indian'and non-Indian

The ICWA'has been a bright ray of hope for the vast majority of Indian children by helping them -

be reunified with their families and finding new - homes when there are no natural family-
placements available. ! Tribal child welfare programs; which play‘a pivotal role in this*
accomplishment, have been increasingly successful in ‘recruiting and maintaining foster care and
adoptive homes within and outside of their reservation boundaries; making it possible for tribe:
to place Indian children even more quickly than 'states and private agencies in many cases. In
many cases, state z:md private child piacing agenicies'look to tribai child welfare programs to
assist them in devc‘zloping quality foster care and adoptive homes for Indian children:

A 1988 study-on tl‘le status of the Indian Child Welfare Act revealed that tribal involvement in'™*
the placement of Indian children has resulted in, 1) Indian children being reunified more often
Wwith their natural families than with state or Burea of Indian Affairs programs; and2) shorter
stays for Indian children in substitute care (i.e. foster care) than with state or Bureau of Indian’™

Affairs programs. | These successes are not surprising given the continued-growth and

‘sophistication of tribal child welfare programs in the United States.’ Many of these programs afe ;

now offering a full range of child welfare services independently or'in collaboration with private
and state child welifare agencies. SR ‘ S

ey

| . :
5) Are the protections available to Indian children in the ICWA still necessary today?

Yes.. While the Iq;WA has certainly helped to'reduce the chances that Indian children will not be
unnecessarily rempved from their homes, families and communities, there are still too many
individuals and agencies involved in‘the unlawful placement of children; especially Indian
children. It is not an €Xaggeration to say that every year over a thousand Indian children who are
eligible for and necd the protections of the ICWA are being deriied thesé fundamental rights to *

have access to theﬁr family and culture. This means that one or more of the following violations
of the ICWA'is usPa]]y occurring: ‘ ‘ ‘ ’ T

e Tribes and extended family members are not being notified when a member child is being
considered for an out of home placement. ’

* Qualified Indian families, often time’s refatives of the Indian child, are not being given
consideration as a placement resource for the child.

“7
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Child welfare-agencies working with Indian families who are experiencing difficulties are'not
~»making active.and reasonable efforts to provide rehabilitative services to the family, thereby
~ ‘precluding any:chance of the child beingable to return home. ’

State:courts, without good cause, are réfusing to-transfer jurisdiction of child custody *-
- proceedings to tribal-courts of which Indian children are members.

““Individuals or agencies are choosing to thwart the taw by counseling young Indian families to,
“not disclose their native heritage as a way to avoid the application of the ICWA or simply are.,
- refusing to take the necessary steps to.confirm or deny whether the ICWA applies in a case.::

6)' Does thé. ICWA prévide any ﬂéxibility‘for state courts to make individualized decisions in ‘ -

‘adoption cases? E

-Yes:"A staté‘court has the discretion to place an Indian child outside the placement preferences

in the ICWA if it finds good cause to the contrary. While an Indian tribe may seek transfer of

- yurisdiction to, tribal court of an off-reservation case, either birth parent:imay object to the transfer
“which:has the effect of preventing such: a transfer. Moreover, even where a parent does not -

object, a state court may deny transfer of jurisdiction to a tribai court.

7) Can the ICWA be used to disrupt an adoption proceeding at almost anytime?”

- :Noif the jurisdictional and intervention provisions, arid the procedures for consent to adoption
~ in.the ICWA are followed, no adoption may be disturbed onice it is finalized unless there is fraud

or duress in the initial consent.. Even when there is fraud or duress, a challenge can be.brought . -..

- only two years after an adoption decree is final. -A search of reported court.decisions involving

Indian adoptions, where the ICWA was involved found only 30 cases since:1978 where adoptions
were disrupted because of court disputes. Thus,; where the ICWA is complied with initially,
there is little threat that an adoption will-be overturned.

+/8) Is there any retationship between the application of the ICWA and abortion rates among
+*Indian women?

~'No. Recently, allegations were made by the National Right to Life Committee based on

suggestions by the National Council for. Adoption.that the application.of the ICWA ‘may have the
effect of encouraging abortion 1n Indian. women. To date, no eredible data has been produced
that supports this allegation or shows a relationship between the application of the ICWA and
abortions. In fact, not only do most tribes have traditional teachings regarding the special gift of
life;but available data shows that Indian women'have one of the lowest rates of abortion of any
ethnic group: “Abortion rates for Indian-women have either stayed constant or declined since the
inception of the ICWA 'in areas where data is available. The Alan Guttmacher Institute which
does extensive data collection, research and public policy analysis in the area of reproductive

{~health stated the following in a letter to Congressman Don Young dated April 15th.
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“We have read the proposed legislation (H.R. 1082) carefully and cannot imagine hqwrlhe
proposed amendments to the Indian. Child Welfare Act (ICWA), or the 1978 legislation,
could in any way have an impact on the abortion rate of the Indian population.

S. 569 AND H.R. 1082 WILL PROTECT THE BEST INTERESTS OF INDIAN CHIL DREN
AND PROVIDE CERTAINTY FOR POTENTIAL ADOPTIVE FAMILIES - PR

The amendments in S. 569°and H.R. 1082 were carefully developed in a year long process by
tribal leaders and experts 1 the field of adoption and foster care of Indian children with input
from representatives of the! American Academy of Adoption Attorneys. In addition, other .
prominent organizations involved in adoption and foster care issues affecting children have also
come forward to express their support for these bills. These organizations include: Child
Welfare League of America, North American Council on'Adoptable:Children, American':
Humane Association, Catholic Charities, and the American Psychological Association. .. -

This effort by the tribes signifies their willingness to address the specific concerns of those who
feel that ICW A has flaws in'some areas. ‘But just as important, the amendments meaningfully
address the'concerns raised about ICWA in a way that can provide more security for potential
adoptive parents and still allow for meaningful participation of extended family members and

tribes when appropriate. The following is a description of the key provisions in S. 569 and H.R.
1082. ‘ : R o :

P -

[«

1. -Notice to Indian Tribels of Voluntary Proceedings .

|
Provides for notice to tribes in voluntary. adoptions, termination of parental rights, and foster care
proceedings. Also clarifies what should be included in notices to tribes of these proceedings.
Providing timely and adequate notice to tribes will serve to ensure a more appropriate.and ‘
permanent placement decision for the Indian child.” When tribes and extended family members
are allowed 1o be part of a placement decision the risk for disruption is significantly decreased.

With proper notice, tribes can make informed decisions on whether the' child is a member and -+~

whether or not.they have aén interest to participate in the placement decision. Notice also helps to
expand the pool of potential adoptive parents because frequently the tribe knows of extended:
family members and other lquality adoptive homes that are unknowro the individual or agency
facilitating the adoption. .

2. Timeline for Intervention in Voluntary Cases

Provides for a window of 90 days for tribes to intérvene after notice of a voluntary adoptive
placement or 30 days after notice of a voluntary adoption proceeding whichever is later. If a
tribe does not intervene within these timelines after proper notice, they can not come back and
jater intervene. - ]

Timely placements of children, whether they be Indian.or non-Indian, are a concern of everyone.
It 1s 1n no one's interest to let children languish in foster care or institutions when there s an
appropriate adoptive placement available. Understanding this, tribes came together to adopt
language that will place an|appropriate timeline on their ability to intervene in voluntary adoptive
proceedings involving their children. ‘ o
Historically, tribes and extended family members interests were almost never given any
consideration in these sensitive proceedings. They often only found out about adoptions of their
children months and sometimes years after deals had been cut. ‘With proper notice, tribes can

s e i
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make informed decisions regarding their interest in a child and help facilitate a timeiy and ™~

-successful adoptive placement.

-Criminal Sanctions to Discourage Fraudulent Practices

Provides criminal sanctions for.individuals or agencies which knowingly. misrepresent whether a

.child is Indian to avoid application of the Indian Child Welfare Act. The vast majority of

disrupted adoptions involving Indian children happen-as a result of unethical and illegal behavior.
on the part of the individual or agency facilitating the adoption. Inthe now infamous “Rost"
adoption case, the natural father was counseled to avoid disclosing he was Indian in order to
avoid application of the'ICW A, after which the adoption attorney falsified adoption papers that
asked for the natural father's ethnicity, ‘This is just one example amongst many where a number
of innocent people, as-well as the adoption itself, were exposed to unnecessary risks for the
purposes of making life a little.easier for the person facilitating the adoption.

4. Limits for Withdrawal of Consent to Adopt

Limits the length of time within which birth parents can withdraw their consent to adoption to six
+. months after notice to the tribe. Provides more certainty that adoptions invoiving Indian children
- will not be disrupted by placing time limits on the natural parents ability to revoke their consent

to adopt. . Furthermore, it brings federal law-pertamning to the adoption of Indian children more in

line with applicable state laws by avoiding unlimited-timelines on:when consent to adoption can
be revoked, .

5. State Cpﬁrt Option to Allow. Open Adoptions

Allows state courts to provide open adoptions of Indian children where state law prohibits them.
Some state courts prohibit biological family members from maintaining contact with the child,
even when the adoptive parents agree. This provision provides another tool in a state court
adoption proceeding to-avoid protracted litigation and ensure children with access to their natural

family and culture when deemed appropriate. However, state courts will still have full discretio:
as to whether this option 1s utilized. '

6. Clarifying.Ward of Tribal Court

Clarifies tribat court’s authority to declare children wards of the tribal court, much like state
courts do. Clarifies that once a tribal court takes control of an on-reservation child or a child
transferred to them by a'state court that the tribal court retains control. Ensures that tribal courts

will not unilaterally reach out and take controi over a child whose permanent home is off-
reservation. « . A : -1 :

7. Informing Indian Parents of Their Rights Under the ICWA
Provides that attorneys and public and private-agencies must inform Indian parents of their rights
and their children’s rights under the ICWA.. . This provision will ensure that Indian parents are
informed up front and able to make batanced decisions on the adoption or foster care placement
of their children. This will help avoid unnecessary litigation due to natural parents making
uninformed decisions that'they may wish to change later.

10¢
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8. Tribal Membership. Certification

Any motion to 1ntervene in an adoption proceeding by a tribe shall be accompanied b.y )
certification of the child's membership.or eligibility. for-membership in aparticular tribe; This®
provision will help ensure that there is no question as to whether a childris Indian under the
ICWA and that tribai membership determinations.are not arbitrarily made.

THE SUCCESS OF ICWA IN HUMAN TERMS .
1 want to tell you iri human terms what the Indjan.Child Welfare Act means to Indian families.
Recently a 32 year-old Indian mother in Oakland, California, Prisella Packineau, rediscovered
her Indian heritage. She was the child of a Navajo mother and a Mandan-Hidatsa father. When
Prisella was only exghteein months 0ld; her mother became mentally ill while living in the
Phoenix area. Because her mother was unable to care for her Prisella was placed with a non-
Indian foster family and never returned o her mother or extended family.” She never even knew
she had an Indian family:or relattves. Her non-Indian family forbid her to speak of her Indian
heritage and passed it off as something'that was not important. ‘

! ! [ - ; k

H R

Years later, while battling depression and anxiety about her fost identity Prisella developed a-
substance abuse problem.and her own children were placed in substitute:care.” But this time there
was an Indian Child Welfare Act and a social worker who knew how to implement it. Even
though Prisella had been|enrolled in the Navajo Nation at birth, because of her placement in a
non-Indian family at ‘sucb a young age, no one had bothered to inform or help her enroll her own
children. Fortunately, the social worker notified the Navajo tribe who moved to enroll Prisella’s
children and help find a placement with her extended family. '

Upon visiting the home of one of Prisella’s aunts, the social worker found pictures of the Prisella
at eighteen months of aée still on the wall. The aunt told.of the families grief and the frustration
at not being able to find lthis child whom they had helped raise as an'infant. They told of not
being able to find information to know where Prisélla might be or if she was even alive. The

years of not knowing where their Joved one had disappeared to had left a definite mark on this
family.

The tribe working with the mother's maternal aunt.asked that the children be placed with hér,; s

‘while the mother sought| treatment for her substance abuse problem.. As,a result of the Indian.,
Child Welfare Act and the good work of the tribe and Priselia’s social worker, the children were

~:placed with Prisella’s aunt and are doing beautifully in this home on the Navajo reservation.

Today, Prisella has been reunited with her Navajo family and will very soon be celebrating three
years of sobriety.. She also knows she has-a biological ‘father-who is still living, whom she was:
_'told by her earlier caseworker had passed away, and hopes:someday to meet him as well.” She is
a much happier, self-confident person today, while her children have found a.loving home with
their extended family. ‘A's Prisella puts it, “I am able to give my children today what I did not get
. ~astrong sense of who they are as Indian people. Iam still trying to find what was lost to me
long ago and it is very, very hard. Iamtrying to fill the hole in my heart.”
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;ThAlS story 18 not an uncommon one in Indian Country. As an organization that works with tribal
child welfare programs on a daily basis we hear many accounts of children and-aduilts who have
been lost to their extended families and culture, 1 most cases, because of poorly thought out
fedcral policies‘and misguided efforts to**help” Indian children. This illustrates the most
important reasons why efforts to.change:the Indian.Child Welfare Act should be carefully
developed and why it would be a grave mistake to weaken it in any way. o

. CONCLUSION

The Indian Child Welfare Act has provided much needed protection and hope to thousands of

- Indian children since its enactment,. What-many people do not know is that this law has also

given Indian communities hope for a better future. It is not uncommon to find Indian people in
communities all across the country that have either found their own identity because of the
ICWA or have a family member that was reunited because of the ICWA. These collective
experiences which are shared every day provide the healing that is needed for Indian

- communities ravaged by federal policies that were designed to isolate and assimilate Indian

people. In:mz.my of these cases, Athe discovery of their lost identity has enabled them to fill an
emptiness inside themselives and find support and understanding they never had. This is the
ICWA that we know, and when allowed to work properly, provides security and certainty in
Indian children’s lives.

Werarsk Yyou to support passage of S. 569 and H.R. 1082. We believe they will continue the
positive contributions to the health and safety of Indian children, while aiso providing the
certainty prospective adoptive parents need. This balanced approach is the kind that makes
everyone a winner and achieves what everyone says they want, which is‘in the best interests of
the child. Thank you for serious consideration of this testimony and request.
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The. I_Jnited.Statesf Government has loﬁg recognized the sovereignty of Indian Tribes, and -

i

Congress’ unique obligation toward Indians. Congress enacted the.Indian Child Welfare Act

(hereinafter référ;ed, to'as “ICWA” or.fAct”).in 1978 puisuant to tl,na,tvoblig-ation dueto-the

incrediBly large number

in non-Indian homes by child welfare agencies. The Act is based on the political relationship

f ~Indiaﬁ children beir;g removed from théir families, and being placed

between Indian Tribes and the United States, and not on Indians as a race. See Section 1901(3)

of ICWA, “the United S

tates has a direct interest, as trustee, in protecting Indian children who

are members of or are eli;gible for membership in an Indian tribe.” See also Mgngu._Mmm
i

417'U.8. 535 (1974) (upflolding BIA Indian preference hiring and promotion policy because

Indian status is political

s opposed to racial).

The requirements placed on child welfare agencies in handling Indian child custody

proceedings under the A

°t has made a real difference to tribes throughout the United States.

Over the last several years alone, the Spokane Tribe has been able to provide culturally

appropriate advice, cultual resources, placement resources, and a tribal connection to over 25 of

our children involved in

state child custody proceedings, and our tribal court has taken

s
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’ ; jurisdiction of 11 of those children. . These are children who may have been lost to our tribe had
“it not been for the Indian Child Welfare Act.

For the reasons stated, ICWA has been of great value to our tribe. However, we

: recognize that some changes to the Act are needed.. Included in our statement are comments - . -
. regarding HLR. 1082 and S. 569, and two stories illustrating the différence ICWA has made to

~our people.
COMMENTS TO H.R. 1082 AND §.-569:

H.R. 1082 and 8. 569 maintain the original intent of ICWA and provide a reasonable

solution to the need of prospective adoptive parents to ensure greater certainty with, Indian
adoptions. ‘Therefore, the Spokane Tribe supports H.R. 1082, and 8.569, the identical bills to
amend the Indian Child Welfare ‘Act, with the following changes.

Section 1913(c)(2)(A)(I) should be changed to require that notice be provided not
later than 30 days after foster care placement as opposed to the stated 100 days. Allowing
notice to-follow a placement by over three months will allow attachment and bonding to take
place with a foster family; and cause unnecessary trauma to the child if a more appropriate home
is found through the tribe. Requiring notice to be provided to.tribes as soon as possible, with a
maximum limit of 30 days after placement will allow states to utilize tribal knowledge and
resources to the benefit of the child as.soon as possible.

Sanctions or penalties should be added to Section 1913(h) for failure to comply with
court ordered visitation or contact by the birth family, or tribe. As it now stands, a birth

SPOKANE TRIBE STATEMENT - 2 : !
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family; ortribe may-approve of a particular adoption because of a continued-contact agreement, .:;
and after the adoption is final, the adoptive family will be able'to avoid the agreement without.
fear of having the adoption decree sét aside. The effect will be to discourage birth families and

tribes from entering into, or approving voluntary adoptions-at the outset.

‘Alternative and additional penalties should-be added to Section 1924. The : ... - ’

Committees might consider sanctions against any agency, whether public or private, for
violations of the section. The sanctions could include loss of federal funds, for example. States
could be required to ;uspend licenses for agencies that are’found to violate the section or to
requite bonds for viojlators. States might also be required to include ICWA compliance
procedures i examir;ation of licensin‘g'j%roceedings_‘for employees of agencies who are going to
work with foster care or adoption cases. :

|

Language sh\ould be added specifically rejecting the “existing Indian family

exception.” Many stfates have read an exception into:ICWA, holding the Act inapplicable where

they do not find an “%xisting Indian family."’v. Eg., Matter of Adoption of Baby Boy L.,.643 P.2d
168 (Kan. 1982); I_nliﬁrsﬂs, 825 P.2d 305 (Wash. 1992). The court in In re Crews, held:that
ICWA-did not apply where “‘an Indian child is not being removed from an Indian cultural setting,
the natural parents have no substantive tiesito a specific tribe; and neither the parents nor their.--
families have resided or plan to reside within'a tribal reservation.”:Id. at 310..

The ICWA sets forth specific criteria for-its-application. : There must be'a child custody
proceeding as defined under Section 1903(1), and.an Indian child as defined by Section 1903(4)
as “any unmarried person who is-under age eighteen and is:either (2) a member of an:Indian tribe

or (b) s eligible-for membership in an Indian tribe:and is the biological child of a member of an-.
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. Indian tribe.” The United States Supreme Court in' Mississippi f Choctaw 1
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jans v

Holyfield, 490 U.8. 30, 42(1989) concluded that ICWA applies when these conditions are met;

S There are approximately 510 recognized tribes within the United States. David H.

- Getches, et al., Federal Indian Law Cases and Materials 8 (3d ed. 1993)." Each of these tribes has’
“raunique cultural setting. In addition, approximately half of the United States Indian population

- does not live on or adjacent to an Indian reservation. Id, at 15. There are many reasons why

Indian people and families may not live as the majéﬁty' society expects a “typical® Indian family'
to live. Government policies such as the Relocation Act, and the various Termination Acts, pre-
ICWA State child wetfare policies of Indian child removal, as well as limited jobopportunities
on reservations have encouraged or forced Indian people to ieave reservations and relocate in
urban settings. R ‘ ’ ' R
In enacting ICWA, Congress founid that “there is no resource that is more vital to the
continued existence and integrity of Indian tribes than their children and ... the United States has
a direct interest, as'trustee, in protectingIndian children who are members of or are eligible for
membership in an Indian tribe.” Section 1901(3)." There is no reference to'any sort of

requirement of an identifiable cultural setting. To the contrary, Section 1901(5) of the ICWA'

itself states that States “have often failed to recognize the essential tribal relations of Indian

“ people-and the cultural and social standards prevéiling in Indian communities and famiilies.”

It is absolutely impossible for a state to determine which families are“Indian families” for: -
purposes of falling under the ICWA requirements:- Just because a particular family does not live:
the way states expect Indian peopie to live, does not mean that the family ceases'to be an Indian
family. ‘This i$ for tribes alone to detefmine.

SPOKANE TRIBE STATEMENT - 4




158 159

-By attempting to determine who is an Indian and who is not for purposes of ICWA reservation for two months,'and looked like Georgia’s grandmother.: Marie:was a teacher and.:-

application through the imposition of an existing Indian family exception, the states are . ‘tried to.interest Georgia in her Indian culture:

infringing on the exclusive rights of tribes to determine their.own membership and perpetuating 2, “ui]t was some time later:before Georgia:discovered she:was a Spokane Indian. Georgiahad

problem:that the ICWA has sought to rectify. States need specific diregtion from the Act that  thought she was-a ¢‘Chewelah Indian?! because-she knew that was where she was born. Chewelah

this is unacceptable. is atown‘located a few miles'from the Spokane Reservation: - “I didn’t-want.to-be:Spokane. ...
Indian.- I hated:it! T'thought Indians were what 1 had seen on‘T'V!!. I was scared-about the..

IL.. - STORIES ILLUSTRATING THE IMPORTANCE OF ICWA Indians

I

~Georgiahad been told by foster families that her parents were:dead. Marie told her they,::
The Spokane Tﬂbe has two stories that it would like to.jsh’é.re with the Committees. The .

: were still alive, and Georgia located her birth mother and began to write to her. They metin .
first 1s about the lives ofl two Spokane tribal members who were victims of the pre-ICWA state | k

1977, and Georgia learned that.she was also Coeur d'Alene and Salish/Kootenai. ..«

child welfare policies. The second story is about a young girl who was broug\ht into the state * According to Georgia, she was “messed up for a lot of years, Finally; I came back to the

system and how ICWA helped to insure her best interests were met.

A PrelICWA

Georgia and Gcrgleva are 38, and 39 years old. They were taken from their grandparents i « Spokane Indian.” had e

| ) ]
and placed in an orphanage when they. were only 3 and 4 years old, before there was an Indian

Child Welfare Act. After a year at the orphanage, Georgia went to live with a foster family . ‘one try to'interest her:in her culture ‘Today; the sisters.are in communication, but they:do.not
] X 2 .are. N ey:do.no

where she was taught to-eat properly, to behave, and'to g0 to church. Georgia moved to a second talk about whathappened to them. sGeneva to-this day does not like being Indian, and sh
: - ! : , and shemow::. #

foster family where shewas told she was being kept for the money. She was physically and. has a daughter that does not like being Indian either.

verbally abused, and molested by her foster brother when she was six years old. This was the
age that Georgia stopped talking. . Her third grade teacher told her that she would always be

“stupid” and “would not learn.” She hated the color of her skin. -child, and made a ward of the State.Court when she-was 4 years old because her mother-had Ieft

Georgia later moved to Marie’s home, a non-Indian. woman who lived on an Indian
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[reservation] and stayed. - It has taken 34 years to accept myself as being Indian...I know when L

have kids, they-won’t bé far.from their culture:-Today:I'can honestly:say Lam'happy-to:be: .o .

1 iGeneva.went from foster home to foster home when she left the orphanage.-She had no.. °

Child A is'6 years old..:She was removed from her parents” care, found to:be a dependent.

her with a babysitter and had not returned for her. A’s father is:a member of the Spokane. Tribe, -
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however has not played an active role in his daughter’s life. Both parents have substance abuse

problems. At the time of placement by the State, A was not enrolled because her parents had not
submitted proper documentation to the Tribe. Pursuant to the Indian Child Welfare Act, the
state notified the Spokane Tribe. The Spokane Tribe intervened in the matter, and was.
immediately able to provide the state with a list of family members for potential placement and
visitation resources, provided important family history, and made recommendafjons to assist the
court with services for the family, including cultural resources for the child, and;gathered

paperwork necessary fob enrollment, so that A would be eligible for the - benefits of being an

enrolled tribal member., : ’ [

She was placed

mother was trying to st

engage:in services and reunite with the.child, they had not done so, and it became apparent that- -
the parents were not inia

brought the circumstances to the Tribe’s Child Welfare Advisory Committee.” The Tribe and the

in a foster home on the west coast to be close to her mother while her.

aighten her life out. While the Tribe had hoped that the parents would

position.in theirlives where this would happen.. ‘The Spokane Tribe - -

State Department of Children and Family Services decided that it was in the best interest of the

minor child to be place

d with her paternal grandparents who live on the Spokane Reservation.

The Spokane Tribe also petitioned to transfer jurisdiction to the Spokane Tribal Court: The-

Tribe did petition and jpbtained jurisdiction over her case.

A is now placed with relatives who have loved and cared for her since her birth. She is
surrounded by aunts, Tncies, cousins and grandparents.: She is being raised by family members
who teach her the Spokane Indian ways, and to feel good about being Indian. - She is frequently
seen at Tribal events, dancing, playing with cousins, and other friends.: She is part of our

SPOKANE TRIBE STATEMENT -7
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community.

Had it not been for the Indian Child Welfare Act requmng notxﬁcanon to the Spokane

Tribe, and allowmg mtervenuon m the proceedmgs, the State may never have mqulred asto

whetlxer A was Indxan m the ﬁrs't plaoe‘,_‘ and since the State dxd not have contact with A’s father,
the State would not have known that the Tribe or the Spokane Indian side of her family existed as

aresource. Child A may: have been lost to the Spokane Tribe and her: Spokane Tnbal famnly in

N

much the same way as Georgla and Geneva, and may never-. have obtamed conﬁdence inher .

Indian 1dent1ty |

There 1 Isa blg dxfference inthe outcome of these two sltuatlons because of the ICWA.

While A is not yeta grown woman she is already proud to be an Indian, and has a strong sense .
of 1dent1ty Because the Spokane Tribe has many stories like A’s, showing the difference that

ICWA has made, the Spokane Tribe has a strong hope for a better future for our people,

III. CONCLUSION

B ICWA has had a strong positive impact on the lives of Indian people, and on the health of
Indian Tnbes We ask you to support the passage of 8. 569'and HR, 1082 vnth the changes

listed above, and we ask specxﬁcally that the Comnuttee keep inmind whlle cons1denng

-amendments to the Indian Child Welfa.re Actthat each and every one of our people mean the

world to us, and that it is the absolute rlght of every Indian child to be an Indlan

The Spokane Tribe thanks the committee for taking the time to consider the Tribe’s input

and recommendations.

SPOKANE TRIBE STATEMENT - §
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TESTIMONY OF REPRESENTATIVE TODD TiAHRT

Chairman Campbell, I am grateful for the opportunity to submit
testimony to the Senate Committee ‘'on Indian Affairs regarding S. 569, the
"Indian Child Welfare Act Amendments of 1997". .I commend you for your.
leadership in holding this hearing and your endeavor to improve the lives of -
Native American children,. birth parents and adoptive parents.,

‘The purpose of my testimonyis .to communicate one strong central point
to the Committee - I am opposed to S. 569, the Indian Child Welfare
Amendments-of 1997, as a means of improving ICWA on behalf of Native
Americans. Furthermore, I am deeply concerned about the umntended
consequences which would occur in the event of its passage.

The current problem caused by the ICWA is related to the ICWA’s
overreach and consequentlal violation of the constitutional rights of Native
Americans. The solution to this overreach is not to expand the jurisdiction of
ICWA but. to restrict it s :

Please consider the following conclusions regarding the current’
jurisdiction of the ICWA as written by Christine D. Bakeis in her law review
article The Indian Child Welfare Act of 1978: Violating Personal Rights for the
Sake of the Tribe. (Notre Dame Jourpal of Law, Ethics & Public Policy Vol 10
Issue No.2, 1996) ; '

"*To live under the American Constitution is the greatest political
privilege that was ever accorded to the human race.? .One of the :
promises of the American Constitution is that states will not enforce any
law that abridges{a citizen’s privileges..The American- Constitution-also -
guarantees that states will not *deprive any Person of life, liberty, or
property, without due process of law.” The‘American constitution applies
to “all persons born or naturalized in the United States,” including
American‘ Indiang, ....... b RS ’

The ICWA| purportedly concerns itself with the well-being of
Indian tribes and children. “Application of the ICWA, however, is
denying parents of Indian children the privilege of living under the
Constitution.

....... Despite the American Constitution’s promises, the ICWA
requires states to treat parents of children with Indian blood differently
than they treat other parents. Parents of children with Indian blood are
not afforded the privilege of selecting their child’s adoptive parents.
Likewise they are not necessarily given a right to remain anonymous in
an adoption proceeding."”

UM
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Currently, ICWA is being applied to Americans. solely .on the basis of
their race not on the basis of-a willful connection to a tribe. - The result - . two.
groups of people are denied. full-protection of the law: Native American birth-
parents and-Native American children. A Native American birth parent.has less.
freedom than other-Americans to choose the adoptive parents for their child.
Second, the Native American-child’s relationship to an adoptxve parent is less
secure: . :

Unfortunately, S$.569 does not prevent application' of the ICWA to a.child
or birth-parent based. solely on his or: her race. - S.569 in fact strengthens the
reach of the act beyond individuals who have a willful connection to a tribe.
Following are the primary concerns I have regarding S.569:

® ..S5.569 would not restore the freedoms whlch are umntentwnally mfrmged
upon by the ICWA : e

® S, 569 would extend to Native: American tribes complex rights of notice
regarding child custody proceedings involving children and birthparents.
who have no willful connection to a tribe.

® S, 569 would expand the authority of ICWA to encompass criminal
penalties. If any party other than the birth-parent concealed the fact that
a child or birth parent was of any degree of Native American ancestry
“that individual (e.g. adoptive parent) could be imprisoned for a year.

L Although S. 569 would require a tribe to respond within a proscribed
time in order to participate in or conduct the child custody proceeding,
the bill states that failure on the part of the tribe to fulfill this obligation
does not waive the rights of anyone else under ICWA. Therefore, this
provision does not provide certainty. Any tribal member or any other
tribe from whom the child may be descended could'still threaten the
permanency of a birth-parent’s decision and a child’s adoptive
placement,

‘e Although S. 569 would establish a two year limit on the ability to

overturn a decree of adoption, this two year time limit only applies to a
birth-parent’s ability to withdraw consent to the adoption. Therefore, if
any other violation of the act occurs an adoption decree could still be
invalidated beyond the two year period.
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“For these reasons; [ cannot support S.569, and instead support the
legislation introduced by RepresentativeiDeborah+Pryce last year,;H.R. 3275 .
(104th Congress), 'in combination-with my bill, the ‘Voluntary- Adoption SO
Protection- Act, H:R. 3156 - (104th:Congress); whichI am: reintroducing today.

](J4Tu L()\( I\I‘s&

15 HLR. 3156

To amer > Indis i
amend the Indian Child W elfare et of 1978 1o exempt voluntary-chilg

. P PR custody reedines
These two bills would address the overexpansive jurisdictional problem:of . + proceedings from coverage under that Act, and for other purpos
S,

the ICWA by restricting application of the Act to birth parents who have a
political, social ‘or cultural connection'to a tribe (H:R: 3275) and restrict"
application of the ICWA to instances of mvoluntary Chlld custody proceedmgs

(H.R. 3156).

‘ 7
Please find enclosed with my written testimony a copy of the law journal
article by Christine D. Bakeis referenced earlier, and a copy of myxleglslatlon 4
introduced in the 104th Congress, H.R. 3156.

IN THE IjIOiThS'E OF REPRESENTATIVES

MakcH 22,1996
Mr. T1amRT introduced the following: bill; wiuch was referred to the
Committee on Resources

+ ‘Once again, M[r Chairman, thank you for giving me:the opportunity: to
the provide the Committee with this written testimony. ‘

To amend the Indlan Chlld W elfare Act of 1978 to cxempt

xoluntar;} child custody proceedlnﬁs from “coverage under
that 'Act; andfor. other purposes.

f
{
i
|
J
|
1 Be it enacted by the Senate and House of Representa-:

tives of the United States of America in Congress assembled,

SEC’I‘ION 1, SHORT TITLE

This ‘Act may be cited as ‘the “Voluntary Adoption

Protection Act™,

2

3

4

5

6 SEC. 2. FINDINGS AND POLICY.
7 (a) FI.\'I)I.\‘(:s_——Se(-titm 2 of ‘the Indian-Child Wol-
8 fare Act of 1978 (25 USICU1901) s amendod—

9 (1) m paragraph (3Y by Iserting: hefore e
0

semicolon: at the end‘tle following: *and who would =

: i

n . s i S—
S T L T NI
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1 he subjeet i mvoluniary roroval “from the Indian
EUEE commnmty
3 (2) in 1)<11d”hl]) h (41—
4 {A) by mserting cipvoluntary’ heloge Tres
5 moval": and ; |
6 (B) by striking “pontribal public and pri-
7 vate” and inserting. in liéu thereof “publie”
8 amﬂé} { o
9 3) 11n paragraph (3), by inserting before the pe-
10 riod at the end the following: “in the course of mvol-
11 untary terrmnatlon of parental rmhts
12 (b) POLICY —Section 3 of the Indian Child Welfare

13 Act of 1978 tizs 1.S.C. 1902) is amended by inserting

14 “involuntary” ‘zbefore. “pemoval’’.

15 SEC.3. DEFINI JONS.
16 Section 3 of the Indian Child Welfare Act of 1973

17 (25 U.8.C. 1903) is amended by adding at the end.the

18 following:

19 “(13]

20 tody proceeding. means the absence of & written coti-
21 sent by g parent or legal guardian (other than a
22 tribal coupt) of the Indian child.™.

23 SEC. 4. CHILD GUSTODY PROCEEDINGS.

24 (a) JURIS MCTION . —Seetion 101 ofthe Indian Child

75 Welfare Act of 1078 (25 U.8.C. 1911 ) s amended—

«HR 3156 TH

‘pvoluntary’, with respect to. a child cus-

e R

14

167

B

(1) in subsceetton (a), by Inserting “involuntary™
beforechild-eustody-proveedingg sy —r - =
= (2) In subsection (b)=—
(A) by mserting: “involuntary™ before “fos-
ter care placement’’; and
(B) by inserting “‘involuntary™ before “ter-
mination of:parental rights’’; and
{3) in subsection (¢)—
(A) by inserting “involuntary” before *fos-
ter care placement’;-and,
(B) by inserting “involuntary”’ before ‘‘ter-
~mination of parental rights”.
(b) :COURT PROCEEDINGS.—Section; 102 of the In- -,

dian -Child Welfare:Act’ of 1978425, G.8.C. 1912) is |

amended—
(1) in subsection: (@)= ..
" {(A) by inserting sinvoluntary’” before “‘fos-
ter care placement” each. place it appears: and
(B) by iuserting “involuntary’’ before “ter-
mination-of parental rights” .each- place, 1t ap-
pears:
(2} in subsection: (h)—
A ) hy mserting-tinvoluntary™ before, Mre-
moval™;

«HR 3136 TH
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cipvoluntary™ before

(13) by inserting

“placement - b e
i AN ey MYy

(€Y by mserting cinvoluntarm” hefore “tey
mination of parental rights .

(3) in subsection (c)—

Gne g foster eare placement”
1. (A) by striking “a foster care |

\ B . J . "
and inserting in- lieu thereof ‘“an nvoluntary
! =
1 N |
foéter care placement’’; and:
Ef '(’B)»'bV'inserting'“involuntax;x"’ before **ter-

hation of parental: rights”;

(4) in subsection{d)—
!

(A) by striking «y foster. care placement

ing- in - li ‘an -involuntary
and inserting- in . lieu. thereof ‘‘an 1n

foster -care placement’’; and
PR T NN T P U,
(B) by inserting «involuntary” before “tel
: 2y
nation of parental: rights’”’;

insubsection (e), by inserting “involumtary

(5)
before ‘““foster care placement”’; and

(6) in subsection (f), by inserting “involuntary”
before “‘termination of parental rights”,

(¢) VOLUNTARY TERMINATION  OF PARENTAL
RiGHTs —Section 103 of the Indian Child Welfare Aet of
1978 (25 UIS051913) is.amended to x'cafd as follows:

“SEC 108, (o) Upon written eonsent by-a parent or

legal guardiay (other than a tribal court) of an Indiun

«HIR 3156 IH

9 of the Indian Child Welfare Act of 1978 (25 U.S.C. 1914)

10 ‘is amended—

2

11 {1) by inserting: “involuntary” before, “foster

12 care placement”;

13 (2) by mserting “involuntary’ before ‘‘termi-

14 - nation of parental rights’; and

15 3) by striking %101, 102, and 103" and insert-
16 ingin liéu thereof “101 and 102”.

17 (e) ADOPTIVE PLACEMENT.—Section 105.of the In-
. 18 dian: Child Welfare Aet of 1978-(25 U.8.C. 1915) 1s

19 amended—

20 (1) m subsection (a). by inserting “involuntary™
21 beforc *adoptive: placement”’;

22 £2) imsubsection (h)—

23 ‘ (A} by inserting “imvoluntary™ before fos-

5 - o .
24 : ter care: cach place it appears: and

*HR 3156 I
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I ehild torw voluntary. child enstody procecding, this title
2 shall thereafter not applyto-any child-custody proveeding——
3 involving the Indian child, and this Actishall thereafter
4 not be the basis for determining jarisdietion over any ehild
S custody proceeding involving the Indian child.
6 “(b) For the purposes of:subscction (a), written con-
7' sent'is irrevoeable.” . :
8 +(d) PETITION TO INVALIDATE ACTION.—Section 104
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14
15
16
17
18
19
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0

(3 by nserting inveluntary™ hefowe

“preadoptive ;)lum*!hu.*lll“ cach place ) appears:

and
{(3) 1 subsection (¢)— “

(2\) byustriking “a placement™ and insert-

»

i

ing “an involuntary placement™: and .
| (B) by striking *‘the placement:' and in-
iserting “the involuntary placement’ each place
iit appears.

(f) BETITION FOR RETURN OF CUSTODY.—Section

106 of the Indian Child Welfare Act of 1978 (25 U.S.C. -

1916) is a!mended——

%1) it subsection (a)—

(A} by inserting . “involuntary' .. before
“adoption™; and

(B) by striking' “foster care, preadoptive,
~or-adoptive placement” and inserting in liew
thereof “involuntary foster ) care, involuntary

preadoptive, or involuntarv adoptive: . place-

ment™: and
(2) in subsection (b} by striking “further®..
() IFPORMATION TO ADOPTED CHILD —Section

107 of the{Indtan Child Welfare Act of 1978 (25 U84,

TOT7) s pmended by amserting “involuntarey™  hefore

*HE 3156 IH
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i IpeRecER Riovan oF CHinp,. Seeher 10
the Indian (b'h‘ihi"\\"(-]I";ufx' e ui:‘ 19T~ 125 1o~ 1020,
i.\‘_‘fu‘zmw‘n(iti(i——-“'
1) "-;,l):\vsti;ik'nur "zn}" Indians ehild. custody ;)1'(;- )
ceeding™ and n‘lsm"(m;fr “an mvoluntary Indian child
custody DI'VO('ZL"Oding" in lioﬁl‘ th;:ereof: and

12) by striking “removed the child™ and insert-

g in licu thereof “removed an Indian child™

(i) PROTECTION 'OF PARENTAL RIGIITS.—Section
111 of the Indian Child Welfare Act of 1978 (25 U.S.C.
1921) 1s anu‘k*ndodib‘,\' mserting “in\'olﬁntary" 1;(;I=Ol‘€? **¢hild

4

custody proceeding™

' 8EC. 5. EFFECTIVE DATE.

The amendments -made by this Act shall take effect

‘as of January 1, 1992, Such amendments shall not apply

With respect to any permanent placement of an Indian
child for adoption occurring before-the date of the enact-

ment of this Act..




Q1 2WnOA

S

9661 ‘G "ON 2nss]

JooyoS MET] dWE( 210N

{ sewioy

S

Iua)) NUYMWN

JUSUWIUISA0S) 7§ MET] UQ

Aprure g qu pue me]

uo wnisodwA

542 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY (\}ol 10

modest is that it does not challenge any deeply entrenched con-
stitutional doctrines; its implementation requires no sweeping
and unlikely emendations in our constitutional thinking. Unlike
Fitzgerald's, my proposal involves an unfolding of the implica-
tions of traditional liberal theory, as stated by Mill, not the jet-
tisoning of it. It retains faith in 2 version of the rule of law and
supposes an ability to test, in the usual way, substantive state and
federal . laws regarding children for their constitutionality.
Unlike Minow's, my proposal does not suggest that the proper
objects of our concern might be something other than the indi-
vidual, or challenge the notion that the Constitution parcels out
only “negative,” never “positive,” rights Unlike Woodhouse’s,
my proposal doés not suggest any divergence from the principles
of equality that liberalism at its best endorses, At the same time,
unlike a thesis of "rugged” individualism my proposal would fot
have us set aside the moral obligations we have toward children,
or have us, in Fitzgerald’s words, “abandon {children] bereft of
adult guidance, ;to foolish choices regretied in later life,"'%
Since many choices. that a child might make will not involve fun-
damental interests, and since many choices will involve interests
that, while fundamental, do.not evidently benefit the child, we
cannot even anticipate a deluge of children’s rights.claims in the
federal courts. Most importantly, my proposal would protect
children’s interests in the family, and would provide a basis for
challenging staté actions that treat children as less than fully
human. The deep need parents have for theirchildren is equal-
led only by the deep and demonstrable need children have for
those whom they take to be “parents ”. The insult to_the child,
when the state intercedes to breach their strongest affiliations, is
just as great as the insult to any adult.

In Bowers v. Hardwick, Justice Blackmun referred to the “fun-
damental interest all individuals have in controlling the natire of
their intimate associations with others "8 What I have tried to
do here is to argue that there is no reason in the world not to
understand this principle, properly restricted, to apply to
children

185, Fitzgerald ' Maturity, supra note 8, at 33. oA
186. Bowers'v Hardwick 478 US 186, :206 (1986) (Blackmun, ],
dissenting)

. THE INDIAN CHILD WELFARE ACT OF 1978:
VIOLATING PERSONAL RIGHTS FOR THE SAKE
OF THE TRIBE

CurisTiNE D. Bakeis*

T: - INTRODUCTION

“To live under the Amierican Constitution is the greatest
political privilege that was ever accorded to the human race.™
One of the promises of the American Constitution is that states
will not enforce any law that abridges a citizen’s privileges:? The
American  Constitution also guarantees that states_will not
“deprive any person of life, liberty, or property, without due pro-
céss of law,"™ The American Constitution applies to “{a]ll per-
sons born or naturalized in the United: States™ including
American Indians ; 5 .

In the late seventies, the United States’ Congress began
investigating child custody proceedings involving Indian chil-
dren, These investigations culminated in Congress enacting the
Indian Child Welfare Act of 1978 (ICWA) * The ICWA purport-
edly concerns itself with the well-being of Indian tribes and chil-
dren. “Application of the ICWA, however, is denying parents of
Indian children the privilege of living under the Constitution

" In the United States, parents enjoy certain rights concerning
the upbringing of their children.® Despite the American Consti-
tution’s promises, ‘the ICWA requires states to treat parents of
children with Indian blood differently than they treat other par-
ents. Parents of children with Indian blood are not afforded the
privilege of selecting their child’s adoptive parents? Likewise

*._Associate, Kasdorf, Lewis & Swiedlik, 8.C; J.D., with honors, Order of

the "Coif, 1994, Drake University. Law School. Former Law Clerk to the
Honorable Marsha K. Ternus, Towa Supreme Court - X

= 4, RESPECTFULLY QUOTED: A DICTIONARY OF QUOTATIONS REQUESTED FROM
THE CONGRESSIONAL RESEARCH SERVICE 65 {Suzy Platt ed..'1989) (a ited to
Calvin Coclidge, the White House, Dec 12, 1924). R
"U.S. ConsT. amend. XIV, § 1.
Id

Id

25 U.S.C: §§ 1901-1963 (1994).

See infra notes 121-39 and acéomipanying text
See infra notes 140-57 and accompanying text
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they are not necessarily given a right to remain anonymous in an
adoption proceeding ® Thus, when Congress enacted the ICWA
it took away personal libertics of men and women who have chil-
dren with Indian blood
The ICWA also demonstrates Congress’ Jack of respect for
parents of Indian children. In fact, one of the best examples of
such disrespect is the only ICWA case decided by the United
States Supreme Court® In Mississippi Band of Choctaw Indians v.
Holyfield, unwed parents who were expecting twins decided it
would be irt the children’s best interests to give them up for
adoption. The parents selected the Holyfields as the family they
wanted to adopt and raise their children.!” Before the twins'

1996) INDIAN CHILD WELFARE ACT OF 1978 . 545

of disrespect for parents’ wishes is not only disheartening, but
unconstitutional, B

This' Article begins by considering some of the historical
events that prompted Congress to enact the ICWA. Next, the
Article examines whether the ICWA is accomplishing its purpose
as stated by Congress. The Article then criticizes the ICWA as a
violation of several persons’ equal protection rights. The Article
then argues that even if the ICWA is constitutional ‘because it is
being applied inconsistently, congressional or judicial direction
is néeded. Finally, the Article offers a proposal to amend the
existing law so that it will achieve the purpose for which it was

__enacted, without viclating personal rights

birth-the-mother-arranged-to-havethem-at-the Gulfport Memo-
rial Hospital, some two hundred miles away from the reserva-
tion.'! After the twins birth, the parents consented to’ the
adoption, and an adoption decree was entered in the state
court 12

Two months later, however, the Indian tribe to which both

parents belonged moved the court to vacate the adoption decree .

on the ground that under the ICWA exclusive junisdiction was
vested in the tribal court.?® The tral.court, respecting the great
lengths that the twins' parents had gone to ensure that their chil-
dren were born off the reservation and adopted by non-Indian
parents, denied the tribe’s motion '* The Supreme Court, on
the other hand. disregarded the parents’ wishes and found that
“[t]ribal jurisdiction under [the ICWA] was not meant to be
defeated by the actions of individual members of the tribe, for
Congress was concerned not solely about the interests of Indian
children and families, but also about the impact on the tribes
themselves "% The court further illustrated its disrespect for the
parents' choice by stating that “{p]ermitting individual members
of the tribe to avoid tribal exclusive jurisdiction by the simple
expedient of giving birth off the reservation would . . . nullify the
purpose the ICWA was intended to accomplish.™*® This display

8  See infra notes 158-75 and accompanying text

9. Mississippi Band of Choctaw Indians v Holyfield, 490 U.S.. 30 (1989)

10 Id at 37
1 M

12 Id at 37-38.
13, /d a1 38

Band of Choctaw Indians v Holyvfield 490 U S. 30 (1989)
15, Holyfield, 490 U S at 49.
16 Id at 52

14. InreBB. 511 So.2d 918,921 (Miss 1987), rev d sub nom. Mississippi

546 NOTRE DAME _/OURN/.U. OF LAW, ETHICS & PUBLIC POLICY ({Vol 10

trustee, in protecting Indian children who are r.nembers of

or are cligible for membership in an Indian tribe; -

(4) thatan alarmingly high percentage of Indian famxhgs

are broken up by the.removal. often unwarranted, of their

children from them by nontribal public and private agen-

cies and that an alarmingly high percentage of_such chil-

dren are placed in non-Indian foster and adoptive homes

and institutions; and L

(5) that the States, . . . have ofien failed to recognize the

essential tribal relations of Indian people and the cultural

and social standards prevailing in Indian communities and

families * .
Thé ICWA is premised on the government’s recognition ;of
Indian tribes as sovereign governments. As such, the tribes have
a vital interest in deciding whether Indian children should be
separated from their families The ICWA presumes that protect-
ing the Indian child’s relationship to the tribe is in the child’s
best interest ¥ ’ o

Under the ICWA, the tribe has, with a few exceptions,
exclusive jurisdiction over child custody proceedings where 2n
Indian child is residing or is domiciled on the reservation.
Also, even when an Indian child is not residing or domiciled ona
reservation, the tribe still has a right to participate in any state
court action.?® In cither case, parental rights may not be easily
terminated. However, when they are, section 1915 of the ICWA
addresses the adoptive placement of Indian children and pro-
vides that “a preference shall be given, in the absence of good
cause to the contrary, to a placement with (1) a mcm_ber Of. lh‘c
child s extended family; (2) other inembers of the Indian child’s
tribe; or (3) other Indian families.™*® 2

The ICWA provides that an “Indian child” is “any unmarried
person who is under age eighteen and‘is either (_a) a membcr. of
an Indian tribe or (b) is eligible for membership in an Ind!an
wribe and is the biological child of a member of an Indian

21 I §1901. o B ‘

22, Set id. § 1902; Chester County Dep ¢ of Soc. Servs v. Coleman 372
SE2d 912 914 (S.C. Ct App 1988), reu'd 393 SE?(% 773 (SC ]990). cerl
denied, 500 U.S. 918 (1991) .

93, The ICWA excludes from its coverage custody pursuant to divorce
and placements based upon criminal acts committed by juveniles 25 UscC
§1903(1) (1994)

24 Iid §1911(a)

o5 i §1011(b)

26. Id §1915(a)

1. HisToRICAL BACKGROUND OF THE ICWA

Native Americans have 2 lengthy history of expericncing
problems in preserving théir cultural heritage.!”. Some belicve
that a policy of destroying Indian culture and tribal integrity, by
removing Indian children from their families and tribal settings,
was set even beforé the country became a nation.'® In the nine-
teenth century, sending Indian children away to distant boarding
schools to “civilize” and educate them was customary in this
country. In this century, an even greater problem is the large
number of Indian children that are removed from their homes
for purposes of foster care and adoption,'?

In 1978, after extended hearings over a number of years,
Congress responded to the recommendations of the American
Indian Reyiew Commission and enacted the ICWA*® Congress
made the following findings which formed the basis for the
enactment of the ICWA:

(8) that there is no resource that is more vital to the con-

tinued existence and integrity of Indian tribes than their

children and that the United States hasa direct interest. as

17. Culture includes more than artifacts, Janguage, and history. it also
includes the members of a tribe. - Thus, as the size of the tribe dwindles, it
culture is threatened . =

18. SeeManuel P. Guerrero, Indian Child Welfare Act of 1978 A Response to
the Threat to Indian Culture Caused By Foster and Adoptive Placements of Indian
Children, 7 AM. INnIAN L, Rev. 51 (1979); Edward L. Thompson, Profecting Abused
Children: A Judge's Perspective on Public Law Deprived Child Proceedings and the
Impact of the Indian Child Welfare Acts, 15 Awm. Inptan L. Rev. 1, 10 (1950),

19, Studies done in 1969 and 1974 indicated that in states with large
Indian populations twenty-five to thirty-five percent of all Indian children were
separated from their families and placed'in fostér homes or institutioni "HR.
Rer. No. 1886, 95th Cong,, 2d Sess, at 9 (1978} !

20, 25 US.C. §§ 1901-1963 (1594).
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tribe."?” Using this definition a child need not be a part of a
traditional Indian family-to come within the reach of the ICWA
In fact, the child does not even have to be residing with his or
her parent who is 2 member of an Indian tribe. This definition is
so broadly framed that children who-do not even know of their
Indian ancestry can be subject to the rules of the ICWA

11 Is tHE ICWA ServinG Its Purrose?

One author. has described the ICWA as standards designed
to protect culturally differing child rearing practices.® In its offi-
cial declaration of policy,'Congress declares: ~

{11t is the policy of this Nation o protect-the best interests

Indian children and to promote the stability and security of I :

tribes and familics by the establishment of minimum Federal

standards for the Temoval of Indian’ children froin their
families and the placement of such children in foster of
adoptive homes .. ;¥ N :
One of the purposes of the ICWA is arguably to fulfiii the polics
of this Nation. This Part questions whether the ICWA is promot-
ing the policy of this Nation or working against it

A Is the ICWA in the Children s Best Intcrests?

_ “[1]tis the policy of this Nation to protect the best interests
of Indian children . . . " Although the ICWA has arguably
aided in the maintenance of numerous Indian families, the
ICWA doés not necessarily “protect the best interests™ of all
Indian childien “The goal of granting custody bascd on the best
interests of the child is indisputably a substantial governmental
interest . .. "' ‘All children, regardless of their race, deserve w
be protected from abusive parents.” Alihough it would ignore
reality to suggest that ethnic and racial prejudices have been
eliminated, such prejudices are impermissible considerations
removal of a child from a parent,®® and should not be a perniissi
ble consideration for placement of a child ‘either. o
Although some claim that “placement of an Indian child in
a non-Indian home is likely to result in severe psvchologica!

27 14§ 1903(4).

28, David Null, Noie, In re Junious M. The Californiz Aps.
Indian Child Welfare Act, 8 J. Juv, L. 74, 74 (1984).

29 25 U.S.C '§ 1902 (1994) (emphasis added).

atio of e

30.
31, Palmore v. Sidoti. 466 U S. 429, 433 (1984)
32 M

vLT
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harm,”** others disagree Psychiatrists who testified at the con-
_grcssional hearings claimed that Indian children were being
immersed in white culture without an opportunity to develop a
vital Indian identity®* Testimony indicated that the lack of
Indian identity creates serious problems during adolescence,
because this is when Indian children begin experiencing racial
discrimination and dating taboos ®  This viewpoint has been
adopted by at Jeast one justice in a reported opinion.?® Although
this may be true, a lack of reliable data on-interracial adoptions
makes predictions regarding the potential harms to Indian chil-
dren speculative at best.® Furthermore, there are others who

—.-~homes-had secure Indian cultural identitie:

gue-that-placementof an-Indianchild iranon-dndian-home-is
not harmful o the child

Professor Elizabeth Bartholet reviewed studies undertaken
to assess how well transracial adoptions work from the adoptee’'s
viewpoint*® The studies assessed the adoptees’ adjustment, self-
esteem, racial identity, and integration into the adoptive family
as well as the community.® She found that the research shows
with i :
astounding uniformity , . . transracial adoption {is] work-"
ing well from the viewpoint of the children and the adop-
tive families involved, The children are doing well in terms
of such- factors as achievement, adjustment,. and sélf-
esteem. They scem fully integrated in their families and
communities yet have developed strong senses. of racial,
identity. They are doing well as compared o minority chil- .

S% [Robert J. McCarthy, The Indian Child Welfare Act: In the Best Interests of
the Chibd and Tribe, 27 CiramnGHOUSE Rev. 864, 870 (1993), .

34 . Indian Child Welfare Program; Hearings Before the Subcomm. on Indian
Affairs on Preblems that American Indian Familiss Face in Raising Ther Children and
How these Problems Are Affectéd by Fedrral Action or Inaction, 93d Cong,, 2d Sess. 45,
46 (1_974) (statement of Dr. Joseph Westermeyer, Dept of Psychiatry, University
of Minnesnta)

35. Id

36. - See In 1 Baby Boy ., 742 P.2d 1059, 1075 (Okla. 1985 (Kauger, J..
concurring in part dissenting in part) (finding that separation of Indian
ihxl(?rtn fr?m lhci_r Indian culture robs them of their cultural heritage and is

to their later develop ), cert denied, 484 U S, 1072 (1988).

87, Margaret Howard Transracial Adoptions: Analysis of the Best Interests
Standard, 53 Notre Damr L. Rev, 503, 535.36 (1984), - °

38 S_fz E_]izabe(h Bartholet, Wheve Do Black Children Belong? The Politics of
Rafe Matching in Adoption, 139 U, Pa. L. Rev. 1163 (1991).” Although Bartholet's
amc!e deals primarily with black -interracial adoptions, its findings are
applicable here as well

39. 14
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2. Adoptive Placement Preferences

The ICWA states a clear preference for placing children with
Indian blood with Indian families. Specifically, section 1915(a)
states:

In any adoptive placement of an Indian child under State

law, a preference shail be given, in the absence of good

cause to the contrary, to a placement with (1) a member of

the ' child's extended family; (2) other members of -the

indian child’s tribe; or (3) other Indian families %
Because of these special requirements, “caseworkers and attor-
neys are sometimes reluctant to accept surrenders of, or termi-
nate parenital rights 16, an Indian child.”” Often, this results in
Indian children languishing in foster care without permanency,
planning. or adoption.” Furthermore, when employing place-
ment preferences of the ICWA. courts may be forced to overlook
the child's best intercsts : e

In In 7 SE G, the foster parents of three Indian children

etitioned 6 adopt them. The foster parents weré not Indians.™
The trial court found that the children had bonded with the fos.
ter parents and needed stability in ‘their lives, . The trial court
held that bécaitse the children needed stability in their lives and
an Indian adoptive home was not available; good cause to deviate
from the preferéences expressed in the ICWA existed.”

The Minnesota Supreme Court disagreed.-The supreme
court found that good cause to place the children in a manner
inconsistent with the ICWA had not been established and
ordered the children to remain in foster care.’® Thus, although
a family who was willing to adopt all three siblings existed, the
children were forced to remain in fostér care simply because they
were Indian children. Although such a résult ifiay be in the best
interests of the tribe. it is not in the children’s best interests.
When two sets of parents who are willing to adopt Indian chil-
dren exist, and one setis an Indian couple, it may be in the chil-
dren’s best interests to follow the preferences qs_tablishcd by !hc
ICWA. However, when, after a diligent search, a willing Indian

T, 25 USC. § 1915(a) (1994). e
70. Debra Ratterman Baker, Indian Child Welfare Act, 15 Cntoren's Lecat.

Rrs . 28, 28 (1995)
7.

ia. )
72 591 NW.Sd S57 (Minn. 1994), cert denied 115 S, Ct 935 (1995).
78, 1d at 359 P !

74. 14 at 360.

75 14 at 361

76. Id at 366,
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dren adopted inracially and minority children raised by
their biological parents*® e )

Bartholet's views are also supported by Kim Forde-Mazrui, David
Fanshel, and Joseph Westermeyer.*'” Forde-Mazrui questioned
the wisdom of racial-matching policies and concluded that
“ignoring race when placing a {minority] child ... . would avoid
the concrete harms of current policies without subjecting the
child to substantiated risks."** Fanshel's research suggests that
Indian children raised in non-Indian homes develop normally in
the cognitive and emotional areas.*® "Finally, Westermeyer's
investigation revealed that Indian children raised in non-Indian
es:when they had rela-
tionships with other Indian children'** Thése resilts suggest that
although leaving a child with his or her natural parents is nor-
mally preferable, Indian children can develop normally'in non-
Indian homes. Thus, claitis that placement of Indian children
in non-Indian homes is damaging to théir well-being*® may need
to be re-examined. Regardless, of which camp is correct, the
ICWA is clearly harming Indian children in other ways. One
such example is the heightened standard of proof required by
the ICWA. e

1. Standard of Proof i

.. In litigation, parties must take into account the margin of
error in fact-finding that is always presenit,*® “Standard of proof "
functions to instruct the factfinder as to the degree of confi-
dénce society has decided the fact-finder should have in the cor-
rectiess of its conclusions for the particular adjudication*” In
proceedings to terminate parental rights, the Supreme Court has
held that before a state may sever the parent-child relationship,
the due process ¢lause of the Foxlrleénkh Amendment requires

40. 14 at'1209 : i

41. Michele K, Bennett, Comment, Native American Children: Canght In the
Web of the Indian Child Welfare Act,"16 Hamung L. Rev. 953,971 (1993): Kim
Forde-Mazrui, Note, Black Identity and Child Placement: “The Brst Intrrests of Black
and Biracial Children, 92 Micn. L. Rev. 925 (1994); Joseph Westermeyer, The
Apple Syndrome in. Mi A Complication of Raci fc Discontinuity, 10 ]
OrsRATIONAL PsvcHor, 134 (1979), g

42, Forde Mazrui, supra note 41, at 955 -

43 Bennett, supra note 41, at 971, B

44, Westermeyer, suprs note 41, at 137.38 ~ b

45.  See supra'note 33 and accompanying text. FE

46, In re Winship, 337 U.S. 858, 364 (1970) {quoting Speiser v. Randall
357 U.S. 513, 525.26 (1958))

.. 47 Santosky v Km)mer. 455 U.S. 745, 75455 (1982)
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B. Is the ICWA Being Used by and Aiding Tribes?

According to Robert . McCarthy, director of the Indian Law
Unit of Idaho Legal Aid Services, the ICWA is not having the
impact Congress desired.*? McCarthy reporied that'according to
the Bureau of Indian Affairs:

[Tlhe ICWA [has] not reduced the flow of Indian children

into foster or adoptive homes. In fact, while the number of

children of all races in substitute care decféased in the

19805, the number of Indian children in care increased by

25 percent Although 63 percent of all Indian child

foster-placements-are-in-homes-in which-at leastone par- -
ent is Indian, less than half of placements made under
state jurisdiction are in Indian homes ** :

L Although this may be true, one muél ask if these éatistics aré”
in part the result of the tribe’s failure to gét involved, The ICWA
provides that: ) e

An Indian tribe shall have jurisdiction exclusive as to any
State over child custody proceeding’ involving an-Indian
child who resides or is domiciled within the reservation of
such tribe, except where such jurisdiction s otherwise
vested in the State by existing Federal law. “Where an .-
Indian child is a ward of a tribal court, the Indian. tribe ~
shall retain exclusive jurisdiction, nowithstanding the resi-

dence or domicile of the child % ER

It also provides that in “any State court proceeding for the foster
care placement of, or termination of parentai rights t5, an Indian
¢hild . . . the Indian child's tribe [has] a right to intervene at any
point.”* Furthermore, the ICWA orders State courts to transfer
foster caré ‘placemerit and termination of parental rights cases
involving Indian children not domiciled or residing on-an Indian
réservation to tribal court absent one of the following situations:
(1Y “good ¢ause™ to the contrary; (2) objection by either parent;
or {3) “declination by the tribal court of such tribe "8 Thus,
tribes are provided ample means of getting involved in cases
involving Indian children. - Despite this fact, tribes often fail to
get involved ki

82 See McCarthy, supra note 33
83 Id a 864

84. 25 U.S.C. §1911(a) (1994).
85. Jd §1911(c)

86 Id §1911(b)
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The same lack of interest is exhibited in In re Maricopa
County Juvenile Action No. [S-8287.%% In Maricopa County, the trial
court notified the Pueblo Indian tribe that one of its children was
involved in a dependency case® The tribe did not get
involved ®® The court, however, continued to notify the tribe of
all proceedings that took place over the next two years.®® The
tribe remained uninvolved. Once the foster parents petitioned
to adopt the child, however, the tribe suddenly had an interestin
the child'®® The tribe disregarded the fact that the child had
bonded with the foster-adoptive family during the two years that
she had been with them, and petitioned the court to transfer
jurisdiction of the proceeding to the tribal court 101 If this child
‘was such a “valuable resource,” why did the tribe wait for over two
years before getting involved in her life? At least one commenta-
tor blames tardy and sporadic tribal participation’in state court
ICWA proceedings on tribes’ limited financial and’ technical
resources. )2 Others imply that a lack of comprehensive training

 for both state and tribal social workeTs is partially to blame.}**

Also, when tribes do get involved they do not always assert
the ICWA's clear placement preferences. For example, after tak-
ing the case all the way to the United States Supreme Court, the
tribal court involved in the Holyfield case allowed the non-Indian
mother to adopt the twins.}®* Similarly, the tribe responsible for
crossing several state lines to gain custody of the Keetso child!**
eventually awarded permanent custody to the non-Indian par-
ents 1% Although such decisions show the tribes’ ability to recog-
nize the importance of a child’s bonding to those who care for it,
these cases also reveal the tribes’ willingness to release their “val-
uable resources.”

96, 828 P.2d 1245 (Ariz. Ct App. 1991)

97. Id at 1246

98 Id (“[T)he Pueblo still was considering petitoning for tranafer to tribal
court ... " (emphasis 2dded))

99. Id

100. Jd at 1246-47

101 Jd 811250

102. Patrice Kunesh, Building Strong, Stable Indian Communities Through the
Indian Child Welfare Act, 27 CLEARINGHOUSE Rev.. 753, 757 (1993).

103 Joseph A. Myers et al, Adoption of Native American Children and the
Indian Child Welfare Act, 18 ST. Ct. ] 17, 25 (1994) .

104. Coyle, supra note 79, at 24,

105. See infra notes 140-47 and accompanying text

106. Todd ] Gilman. Baby Given to Couple by Navajo Court L.A. TmMES,
Sept. 1 1988, § 1,20 25 : .
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In a surprisingly high number of reported cases, although
the tribe was given notice, the tribe chose not to intervene.*” 1
as angress stated, “there is no resource that is more vital to the
continued existence and integrity of Indian tribes than their chil-
dren,"® why are such a high number of tribes not getting
involved? Although one could understand a tribe’s hesitadon to
get involved: in’ jurisdictions clearly ‘recognizing the’ existing
Indian family exception,®® a majorify of the cases where tribes
failed to get involved are from jurisdictions clearly rejecting the
existing Indian family exception
For example, in In r¢ Bird Head,® the tria) court notfied the
--Oglala.Sioux-Tribe's prosecutor that -one of its children was
involved in a neglected and dependent proceeding®’. On.the
date of the adjudicatory hearing, no one ap;}earcd on the tribe’s
behalf®? Despite this fact, the trial court found that the child
involved was an Indian child and continued the matter to allow
the child's tribe to request a transfer of jurisdiction. to.tribal
court ¥ Although someone from the tribe did file a petition for
a change 'of venue, a tribal representative did not show up to
argue the petition.at the hearing®* Throughout the trial level
proceedings and the appeals, the tribe failed to appeal the
court’s decision to retain jurisdiction,®
87. In 7 Starwalt, 546 N.E 2 App. Ct. 1989). atpeal denied, 550
N.E 2d 564 (TIl. 1990); Jn = D S., 5‘17‘?‘;4.(1-!"%‘\!?% ?751 (?ngc} 1@%1); In e BM.
532 N.W 2d 504, 505 (Iowa Ct. App. 1985); In ¢S M., 508 N.W.2d 732,733 n 1
(lowa Ct. App. 1993); In re L. NW., 457 N'W 2d 17, 18 .2 (Iowa C1. App. 19903
In 7 HD, 720 P.2d 1234, 1235 (Kan Ct'App 1986); Jn re Johanson 402
N.W.2d 13,16 n 1 (Mich, Ct. App. 1986); In 72 C.EH , 837 SW.2d 947, 951 (Mo
Ct. App '1992); In re M EM., 725 P.2d 212, 218_(Mont. 1986); 7z r# R.
N.W.2d 237, 939 (Neb. Ct. App. 1993); /n re Bird Head, 331 N.W.
(Neb. 1983); B.RT. v, Exec Director of the Soc. Serv. Bd., 381 N-W.
(N.D. 1986);.In re Child of Indian Heritage, 529 A,2d 1009 1013
Ct. App. Div. 1987), aff 'd, 548 A.2d 825 (N.J .1988); In # RN,
1335 (N.M. Ct. App. 1988); In 7 $.C., 833 P.2d 1249, 1251 (OW
Baby Boy D, 742 P 2d 1059.(Okla 1985), cart demied, 484 U.S/ 1072 (1
K.L.RF, 515 A.2d 33 (Pa Super. Ct. 1986), appea! dismissed 533 A 2
1987); In e Baade, 462 N'W.2d 485, 488 (S.D. 1920); /a e BRB. 381
288, 284 (S.D. 1986) P - B
88, 25 U.S.C-§ 1901(3) (1994) ;
89. . Sez infra notes 179-207 and accompanyir;g text
90.. 331 N,W.2d 785 (Neb. 1983) s
91 I at 787 ’
92 Id at 788 ’ :
88 H \ - =
54 M
9. 1
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Finally, although tribal utilizati i
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Likewise, the United States has uaditionall?l upheld parents’
rights to control the future of their children, '#*

The philosophical basis for parental rights have been
described by one commentator as follows:

Discovery of the order natural to the family-and patu-
ral to “civil society depends on a prior discovery of the
nature of man and its essential properties. We are morally
free about many things with the social order; for example,
we are free about who we will marry, which society we shall
live in, and who will govern our societies, as well as a host
of other things But there are other matiers about which
we are not morally free,’and these havé to be determined
by an adequate study of the nature of each of the social
bodies: the domestic and political societies most notably.

Those who wish to impose an order based on the arbi-
trary decision of some minority, or even’some inajbrity,
threaten the peace and freedom of every member of civil
society Above all, under such a social order, a few might
temporarily. find human happiness, but most- members
would -discover what earlier civilizations found to their
great regret, namely, that to live counter to that order best
established by nature” alone involves enormous cost in
human terms

The enemies. of the domestic society demand con-
formity whereby each person becomes an individual citizen
existing solely for the sake of -the welfare of the political
group to which the family belongs. Although these ene-
mies see the domestic unit standing in their way, human
offspring need the family They ought to be reared in love
of the goods most fitting to their natures as persons since,
as such, they have a value of their own and not as mere
individuals disposable for the good of the social whole.

Of what dogs education of the young consist? It is
movement towards the acquisition of the intellectual and

TRADITIONAL LiBERTIES 13 29 (Stephen M Kranson & Robert ] D'Agostino
eds,1988). . . :

128, Thompson, supra note 18, at 5 (*Parents have 2 natural and
fundamental interest in the care, custody, and control of their children.
Derived from comimon law, the tare custody, and control of one's child is a
fundamental interest protected by . . . the United States and Oklzhoma
Constitutions ); Stan Watts, Note, Voluntary Adoptions Under the Indian Child
Welfare Act of 1978: Balancing the Interests of Children, Families, ‘and Tribes, 63 S.
Cav. L. Rev. 213, 247 (1989) (“Parents have the authority to Tmake many
important decisions affecting their children .. . .. {H)istorically this parental
power has been virtually unconstrained : :
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moral virtues so that the child may become all that he
ought to be and capable of all that he ought to do. The
parents alone are sufficient guardians of this for their own
child " Therefore, they alone have inalienable rights to
develop that child to the perfection of full humanity. *%4
Based upon these beliefs, the Constitutional Framers, without
explicitly mentioning parental rights, implicitly deemed parents
to have rights concerning their children’s upbringing when they
drafted the Constitution.'®® “Scholars all agree that “matters
touching on natural parent-child relationships.”.. are fundamen-
tal liberty and privacy interests protected by the Fourteenth
Amendment,”*?® This is evidenced by the fact that ¢ourts have
long recognized “a constitutionally protected parental right to
care and custody” of childrén under the Fourteenth Amend-
ment."?”  Courts have gone so far as'to state: “The right to
direct the upbringing of one's child ‘is one of the most basic of
all civil liberties,”"1%8 e
More”specifically, this country has consistently upheld par-
ents' rights to direct their children’s education and religion,
well as their right to' discipline their child.'*® The United States
Supreme Court has frequently ‘emphasized that parents’ rights
to control their children's futires have been. deémed “‘essen-
tial,” ‘basic civil rights 6f man’ and ‘[t]ights far more precious .
than property Tights ' *1%0 * A ;
In 1923, the Supreme Court first held that a parent has a
right to controlihis or her child’s education ' Two years later,
the Court reaffirmed this stance by stating that parents have a

124 ° Waters, supra note 122, at 87.38, . ° 3 .

195, Thomas J. Marzen,” Parental Rights and the Life Issuss, in PARENTAL
RicHTS: ‘THE "CONTEMPORARY ASSAULT ON TRADITIONAL LinERTIES Sipra note
122, at 44,51 ) S ! :

126. Marian L. Faupel, The “Baby Jessica Case’ and the Claimed Conflict
Between Children's and Parents’ Rights, 40 WawNE L, Rev. 285, 289 (1994). See also
GUNT.IER, stpra note 121, at 492; Marzen, supra note 125 at 54; Thompson
supra note 18, at 5. : : .

127, 'Marzen, supra note 125, at 54,

128, In # KLJ., 813 P.2d 276, 279 (Alaska 1991) (quoting Flores v
Flores, 598 P.2d 893, 895 (Alaska 1979))

129, Sez Meyer v. Nebraska, 262 U.S. 890 (1928) {upholding parents
right to educate their children); Wisconsin v. Yoder, 406 US, 205 (1972)
(upholding Amish parents’ right to educate their children according to their
religious beliefs); ResTATEMENT (SECOND) OF TorTs § 147 (1965) (“A:parent is
privileged to apply such reasonable force or to 'impose such reasonable
confinement upon his child as he reasonably believes
proper control, training, or education.”}. -

130, Stanley v. inois, 405 U.S. 645, 651 (1972) {(citations omitted).

181, See Meyer, 262 U.S. at 400. .
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liberty right “to direct the upbringing and education of children
under their control "1# In Pierce the Court balanced the right ?f
parents to educate and raise their children against the state’s
interest in a homogeneous population, and found }he. parents

rights were mare vital 135 The Court stated that a “child is not
the mere creature of the state; those who nurture him'and direct
his destiny have the right, coupled with the .hlgh..?s‘itx‘ to recog-
nize and prepare him for additicnal obligations " ‘Ihc Court
again reaffirmed parents’ right to control their Chlllld s future in
Wisconsin v. Yoder.'® In Yoder the Court found that [g]o be sure,
the power of the parent, . . . may be subject to limitation . . . if it

appears that parental decision will jeopardize the health or safety
of the child,”** but permitted Amish famllllcs to remove their
children from formal education after the eighth grade. Finally,
American parents are also given a liberty right to discipline their
children as they see fit.!¥’ . .
Parents maintain most of these rights even when they give
their child up for adoption. In Dickens v. Ernesto, the New York
Court of Appeals upheld a statute ‘which allowed parents to
express their preference that their child be raised in the religion

of their choice, even though they were giving'the child up for

" ; irth
adoption.*® The court found that a statute which granted birt
parfms the right to specify the religious affiliation of prospective

adoptive parents did not violate the United States or New York

Constitutions >

132 Pierce v. Soc'y of Sisters. 268 U.S, 510, 534-85 (1925)
183, Id S
134 Id at 535,

135 406 U.S. 205 (1972)

136 Id 4t 23334

ECON . Obviously, this
137 RESTATEMENT (SECOND) OF TORTS §147 (!965) b
discipline must be reasonable and must not harm the child” Whatis reasonable

is determined by each state's law.

188. Dickens v. Ernesto, 281 N.E2d 153 (NY.) (giving considerable

weight to the wishes of the natural parents), cert dismissed, 407 U S, 917 (1972)

139, [d. at 156-57. New York is not mc‘on‘y smef I);:n QQR:den t:;rlzlrx:::
wishes regarding the religi ation ‘of the 2dop nts.
;ana,r::‘t: }v;:}r'yland.g Massagchuscus. 2nd "Ohio have also considered the blll;}(;
parents’ wishes when making adoption decisions. - See (‘Ioc'per v Hmnghs. .
N.EZ2d 298 (Il 1957) (considering natural parc‘nu wishes rcgardmgA2;
religious upbringing of their child); Frantum v. Dep't of Pub, Welfare, 133 A 4
408 (Md.) (refusing to grant adoption where Qalhuhc birth mo.thcr gxp‘xi.‘esse
desire for child to be raised a Catholic and child was placed with 2 Lu e;«ar;
family). cert. denied, 355 U.S. 882 (1957); P:Jnr_llon (A _]amx:ock, 80 NE
(Mass. 1907) (considering natural parents’ wishes regardmg the r:hfg;g\és
upbringing of their child); Ja 7z Doc 167 N.E2d 396 (Ohio Juv. & )

(same)
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believes the baby is in the custody of a Navajo social
worker, but does not know exactly where 14

The Navajo tribe never permitted the: Pitts. to adopt the
Keetso baby, despite the natural mother's desire for them to do
50,45 Unfortunately, this scenario is not an isolated one 47 The
Keetso case is just one example of how Indian parents are not
allowed to exercise the saime rights as every other citizen of this
country. If Patricia Keetso was not an Indian, such action would
have never been permitted and the Pitts would have adopted her
baby, as she desired

For example, in Kasper v. Nordfelt, the Utah Court of Appeals
held that a mother's choice to place her child with an adoption
agency should not be disregarded simPIg’ bécause the paternal
grandparents want. to raise the child *** ‘In" Kasper, the ‘court
found that: Vi IR

Although the Wilson court opined that under somé circum-

stances family relationships might be of sich a nature that

[grandparents'] application to adopt shoiild be given con-

sideration, . . . we d6 not find stich & circumstance here,

where the only living parent of the child deliberately and

thoughtfully decided to place the child for adoption with

an agency, and not with the paternal graridparents. We

think the integrity of such a decision, involving a critically

importanit parental right, must be preserved, not only for

the stability and well-being of the child, but also for the

protection of the adoption process and its purposes,'*?
Other courts across the nation have made nilings consistent with
Kasper when faced with a similar situation 15°

145, Id . T
146, Navajo Baby is Home For Good in San Jose, S.F. Curon., Apr. 24, 1988,
at B3’ . o I .

147. The attorney for the Navajos claimed the Navajo Nation is involved
in seventy-five similar cases throughout the country. - Smith, supra note 140, at
Al . s :

148, Kasper v. Nordfelt, 815 P.2d 747, 749 (Utah Ct. App. 1991).

149 Jd a1 747,

150. Hayes v. Watkins, 205 S E.2d 556, 557 (Ga. Ct App. 1982) (holding
that grandparents do not have a right to intervene in adoption proceeding
where at least one natural parent is alive and has consented); /n re Benavidez,
367 N.E.2d 971, 974 (IIl. App. Ct. 1977) {finding that wishes of 'mother giving
consent to elative adoption should “legiti ly be taken into account™
because grandparents have no legal right to be preferred .over adoptive
parents): In re BBM, 514 NW2d. 425, 429 (lowa .1994) (allowing
“grandparents to intervene where parents have voluntarily placed their child
for an independent adoption .*. . would be to elevate the grandparents'
interests above the interests of the patents”); Christian Placement Serv. v.
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When Congress enacted the ICWA it not qnly gave Indian
tribes broader gowcr 1o control the removal of its chxldrc}n, but
also took away personal liberties of men and women who mvc“a
child with Indian blood. Thus, Congress effecl.wely created two
classes of parents: parents of children with Indian blood and all]
other parents. Under current law, a ‘parent’s Tights vary depend-
ing upon the class to which they belong.

2. Examples of How Parents of Indian Children Rights Vary
from Everyone Else’s Rights
a. - -Selection of Adoptive Parents

In today's media hyped world, all Americans are :«}wart‘: of
the fact that birth parents may choose the parents who will adopt
and raise their child. Depending on the circumstances, it is not
uncommon for the adoptive parents to pay for the bll’}"! mo"}ﬂhs
medical expenses and be present while she is giving }})\1:; -
Although the right to choose who will adopt and raise alfo is
not a right enunciated in the Constitution, it is one thata ) ‘:n;r
icans take for granted It is also, unfortunately, a right whic! dt L
ICWA took away from parents of children with Indian bloo

In 1987 Ms. Patricia Keetso, a Navajo woman, decided to
give up her child for adoption.’*® She answered an advcm_s:v:»
ment in an Arizona newspaper and met the prospective ado};,t}\c
couple, Mr. and M3, Richard Pitts:4} - After staying with the Pitts
for several mdnths, Keetso formed a close bond'\‘mh the adopuye
couple. ™2 Mrs. Pitts even coached Keetso during labor and was
preseint when the baby was delivered s [T

Some time after the child’s birth, Lr‘xt}a} authorities con-
tacted the ‘¢hild's grandmother who' was living on a reserva
tion: 1% According to a newspaper account: =

Reetso [the grandmother) said tha;’tribal“a‘mhonqcs hql(cij

frightened her | . . into helping thiem spint 8:month-o

Allyssa Kristian Keetso from her natural moth.cr. Patricia

Keetso, and from the baby's ‘would-be ‘adoptive parents,

Cheryl and Rick Pitts . . . Keetso and tribal authorities

took possession of the baby during a televised airport

drama . .. After they arrived in Afizona for a child cus-

tody hearing, the grandmother said that tribal authorities

took the child away from her on Friday. Keetso said she

140 Joan Smith, Jt Was a Setup, SF. CuroN., Apr. 17, 1988 at Al
141 M
142, M
143 M
144 Id
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In the Keetso case, Kathy Youngbear, a representative of the
American Indian Center, argued that.the Navajo tribe had the
right to the return of the child: S

While Anglo culture holds parental rights $acred, Indians
also value the rights of the extended family and the tribe.
The Indian Child Welfare Act allows the tribe to intervene
in adoption cases even against a mother's wishes. . .. The
reporting has been through the eyes of a white couple
whose poor baby is being taken away from them. In actual-
ity it should be from an Indian-wofnan’s point of view: this
baby's rights as a Navajo baby, a Navajo tribal member and
a Navajo woman These .Indian kids are our future
leaders: ! :

What Youngbear, and many supporters of the ICWA fail to recog-
nize is that by common law, all Americans, regardless of their
cultural background, have certain parental rights:'*? rights which
the ICWA has effectively taken away from parents of Indian chil-
dren.!*® Although Youngbear correctly argued that the Keetso
case should have been viewed from an Iridian woman's point of
view, she missed the point. Both Youngbear and the Navajo tribe
completély disregarded Keetso's wishes. Keetso was not forced to
put her baby up for adoption and she did not make a'rash dedi-
sion to do so.. Keetso made a thoughtful and deliberate choicé to
place her child with a non-Indian family. Under the ICWA, how-
ever, her wishes meant nothing. Therefore, the Nasajo tribe did
not have to consider, let atone hornor, her decision to reniove the
child.from the Indian culture, e .

:. . American law states that a parent has the right to determine
what is best for their child, and the community does not have a
right to question that decision if the child is not directly harmed
by it.!%¢ The Supreme Court has found that legistation dealing
with Indians does not violate equal protection principles 50 "long
as the special treatment can be tied rationally to the fulfillment

Gordon. 697 P.2d 148, 155 (N.M. Ct. App. 1985) (holding that grandmother
may not intervene where only living parent had consented to adoption through
an agency); In re Peter 1., 453 N.E 2d 480. 482 (NY. 1983) (finding that

izing right of ‘grandmoth 1o adopt grandchild where mother
voluntarily surrendered the child 10 an agency for adoption would utidermine
the mother's decision) R AR

151 Smith, supra note 140 at Al.

152 See supra notes 121-39 and accompanying text. -

153, “Tribal jurisdiction under [the ICWA] was not meant to be defeated
by the actions of individual members of the tribe . ... ." Mississippi Band of
Choctaw Indians v, Holyfield, 490 U.S. 30, 49 (1989). X -

154, Stz gmerally stpra notes 121-39 and accompanying text.
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of Congress' unique obligation toward the Indians "% Congress
enacted the ICWA "to protect the best interests of Indian’ chil-
dren and to promote the stability and sécurity of Indian tribes
and families "'** At least one court has acknowledged that the
ICWA “is an intrusion on [a] mother’s ability to determine what
is in the best interests of her child "**7 Because this intrusion can
not be rationally tied to protecting the best interests of the child
nor preserving the Indian family, the ICWA is unconstitutional

b, Anonymity

Alihough adoption is more prevalent and accepted today
than it was in the past, giving a child up for adoption remains a
rather taboo topic in the American society. This fact is recog-
nized by permitting birth mothers and fathers to remain anony-
mous until the child turns eighteen Furthermore, an ever-
increasing number of teenage girls are faced with unplanned
pregnancies. In such a situation, courts have recognized that not
all teens can turn to their families.!®® When Congress enacted
the ICWA it chose to disregard this fact. Under the ICWA, par-
ents of children with Indian blood can be forced to tell their

families of the birth to ensure compliance with the ICWA's place-

ment preferences. An example of this is In 1z Baby Girl Doe'*®
In Baby Girl Doe, the Montana Supreme Court held ‘that a
tribe’s right to enforce statutory preferences for adoptive place-
ment of an Indian child prevailed ‘over the mother's statutorily
recognized interest in anonymity.'*® In Baby Girl Doe, the baby
girl's mother expressed her intention. to relinquish her parental
rights shortly after the birth.'s! "After the statutorily required
period of time, the mother filed an affidavit waiving all parental
rights and consenting to an adoption without fiirthér notice, 1%?
In her affidavit, the mother indicated that she had been advised
of the ICWA, "but for privacy reasons wished 6 remain anony-
mous and requested that the court not contact her family or

155, Morton v. Mancari, 417 US. 535 555 (1974} °

156, 25 U.S.C. § 1302 (1994)

157. M re Child of Indian iiﬂilzgc. 543 A 2d 925, 930:(N J. 1988).

158, Ser, eg, Bellowi v . Baird,, 443 US.'622 [ (1979) (holding
unconstinitional a Massachusetts statute that fequired either parental or court
consent before 2 minor may have an abortion). : N

159, 865 P.2d 1090 (Mont. 1998) :

160, 7d a2t 1095. - ! =

161. 4. a1 1090. The mother did not have a specific family picked to
adopt her daughter, but clearly expressed her intent to give her daughter to the
Department of Family Scrvices for adoptive placement. Jd

162 Jd at 1091, .
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parents’ request for anonymity would be honored—Indian par-
ents’ request should also be
The ICWA permits tribes and courts to blatantly disregard a
natural parent’s deliberate and thoughtful decision to have their
child adopted by a specific family of their choice. Even more
frightening is the fact that under the ICWA courts and tribes can
disregard a parent’s conscious decision not to have their child
raised in the same social setting to which they belong.: Economi-
cally poor parents would likely be applauded if they placed their
child for adoption with a financially stable, educated family in
“hopes of giving the ehild what they colild not.- The ICWA does
not allow parents of children with Indian blood t6'do the same
Parents of childfen with Indian blood can not decide that they
do not want their child to grow up on a reservation and piace
their child for adoption off of a reservation without_the tribe’s
consent.!”* Courts have found that parents have certain constitu-
tional rights regarding the upbringing of their children. :One of
these rights is the right to anonymously place the child for adop-
tion with the family of their choice,'”® Because the ICWA effec-
tively eliminates those rights for a specific class, parents of
children with Indian blood, without ariy rational tie to Congress’
obligation to the Indians, the ICWA is unconstitutional ' Further-
more, and more importantly, the ICWA is violating the rights of
the innocent children involved : -

B. Neglected and Abused Indian Children ..

The race classification created by the ICWA is harming
Indian children in two ways  First, as previously discussed in Part
HLA 1. of this Article. most states use “clear and conviricing evis
dence” as their standard of proof in termination of ‘parental
rights cases. The ICWA, however, uses the “beyond a reasonable
doubt” standard of proof in termination of parental rights cases
This elevated standard of proof is potentially causing Indian chil-
dren ta endure more neglect and abuse for the sake of their
tribe's future : T RN .

Furthermore, once this heightened standard of proof has
been satisfied, Indian children may be forced to remain in an
abusive setting longer than children of other racial backgrounds
becausc of concern regarding the mixing of children with par-
ents — be they foster or adoptive — of a differént racé. ‘As previ-
ously discussed in Part Il A of this Article, experts disagree on

174 Mississippi Band of Choctaw Indians v. Holyfield, 490 US. 80, 52
{1989). ) L Lohm }
175 Kasper v. Nordfelt. 815 P.2d 747, 747 (Utah Ct App. 1991)..
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Tribe concerning placement™®® The district C‘?‘,’é‘ﬁc:;;lgszn
that the mother’s relinquishment was knonEIY and ! ces should
and that the temporary order for protective s.ewfon 161, The
remain in effect until the child was placed for ad""p"h.ki cligible
court also notified the Chippewa Cree Trilfﬁéhlag achl
for enrollment had been placed for adopti© P

The Tribe moved to intervene and l'&?‘l‘“:'“e.‘li 1‘2505:::‘;2
regarding the identity of the mother and her famlly - /0 -
the Tribe’s request conflicted with the mother's req oring both
nymity, the court ordered 2 hearing.'67 After copao ers right
parties! arguments the court concluded that the Ennfor cing the
to anonymity outweighed éhé Tribe's interest in €0 .
statutory preferences for adoption s : e

The Tribe appealed this order % The _M?";a"“uf;gsrfsmof
Court, relying on Holyfield, stated that the princip e.tp of Indian
the ICWA were to “promote the stability'and securl th crefore,
tribes by preventing further loss of their children. the mother's
the court found that giving “primary importance “})“ to meaning-
request for anonymity would defeat the Tribe's "% he'clear pref:
ful intervention and possibly defeat application (;)1 t bild] ith a
erence provided by St;uét? f'orl pl?;:lcménl of fthe c
member of her extended family. """ Vo its 2

This case is yet another example of how th;lc‘\::ip::::t -
tribe to completely disregard the parents’ Wis feila‘arcn!.{werc
tional rights.!? Americans would be outraged if 2 t'gn Unplar-
forced to give up their right to privdcy in this sm;‘a'; Country that
ned pregnancies remain such a taboo’ topic 1n this . abortion
in most states. even minors are permitted t0 h"‘f“c} : IGWA, the
without their parents knowing.'”® Yet, bccausedot l}:wi‘dhnr fim:
mother in Baby Girl Doz could have been force Hot 5)‘18 had given
ily find out not only that she was pregnant but ;] ® ther American
birth and given the child up for adoption All©

. ;

e

— same M,

163. Jd The mother also appearcd in court and “f"“‘ the

164 . Id !

165 Id

166. I

167. Id at 1092

168 M i

169 Id . . P

170 Id at 1095, i
H

. soman s right
172, Seé generally Rot v. Wade, 410 U S, 113, 153 .(19;;’3 'fA“,;;’d, e
to privacy was cléarly set forth by Justice Blackmun In com‘ nes @ woman's
stated . that the right of privacy is “broad enough (o ¢pcomP; -
decision whether or not to terminate her pregnancy. 1‘179)
173." See génivally Bellow v, Baird, 443 U.S. 622,19
1

]

o
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the question of whether plac
.t . acement of Indi i i
ittx_c::r;th&mes ‘;st::'\r;nfnl 10 their mepgay “';ill:b:?':ldr;rxe in glon..
) P:' ks the fact is thar ine JoWA mgnda(ég:rth v
n a 3 ; ax
givcr:yinot;\eel'act?::née: t;fpgaozedm sl Breference shall be
placement with- €ause 1o the contrary, to a
(i) 'a member of the Ing; .
7 1an chilg’, ni
() a foster home licengeq, 5 de :;ff:gdpd family;
the Indian child's tribe; Pproved, or specified by
(iii) an Indian foster home 1 -
an au.r.ho?izc_d n.on-v?ndian lic‘;’:;;;c:ﬁ;i:t;‘aoprproved B
trib e()c:? : ne;r;s(n(tiugon for children aiapmved'bv an India
! perated by an Ingjan Organization which h a
program suitable to meet the Indian chila's nce::li e

ICWA s available, or be movelc rsatisﬁes the mandates of the
;nothe; when a placement whicho?a‘?ge foster care setting 10
oth ‘options are equally unpalagabje isfies the IQ\\A is open
The United States Supre, .
should not be subjcct:ed topad::;ec oeun] gas r:‘dfi df’“ Chﬂ_d""
of ;ac;]ors beyond. their contrgl 177 gcaracl:cn;nam;t-l]? because
:: o;dc Cu]}:};zﬁ into which a chylg 3, bomoig 'clcmlrl N P?fcms
IC¥NA' a child’s co.ntljol,‘T ¢ high stasdard fms y.a factor
5 is denylr;g Indian children equal pra. ard 1mp<‘:e(jl by the
h_us, the ICWA s arguably Violating 51 : ?‘;1“’“ under the Jaw.
children.” However, even if the Su e rights of parents and
]lc.xftify the classifications and uneq’g
urt would have to fecognj I
application of the Act BMize and deal with the inconsistent

V. Is THE IOWA Bring Aps,

C. Stevi ey
Legal Services w}{rao’i:r;ha'snm Fromey with Oklahoma Indian
that_the sme‘s ca'nnozatcrga]'tifidyf'hb‘ oo for ansthing, it‘ W
ICWA "7 Six years after Ho} eIr own. definitions for the
I i hfield, the only i
o 0 addres e v e o g Sapreme Cortopin
"7 uscsio —— - :
3 .S.C. 5(b} (199.
177, Lewyv. Louisiana, BQI(U.sf)G.s 7
agair;st il!eg(:ifima(e children unr:onsf.iluli'cmaf)2
Steven Hager, Prodj, : ;
ger Prodigal Son; 13, “Existing Indian Family” Exception

o the Indian Child Welare Ad, 29 Gy
Hobfild, 490 US. at 4254) - O NNGHause Ry 874, 870 0999 (citing

1D CONSISTENTLY?

(1968) (holding discriminaton
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continued creating their own definitions for several of the terms
contained in thé ICWA. This is significant for two reasons  First,
it indicates that the ICWA is not being applied consistently Sec-
ond, it signifies- that the language of the ICWA ‘is anything but
clear, and the inconsistent application will continue unul the
United States Supreme Court rules on emerging definitions, or
Congress amends the ICWA with more explicit definitions.”

A 2l'he Existing Fa;nily Exception

In 1982, the Supreme Court of Kansas created what is com-
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The Supreme Court of Kansas affirmed the trial court's con-
clusion that the ICWA did not apply to this case.’®® In making its
decision, ‘the Kansas Supreme Court considered the legislative
history and-the language of the ICWA."! The ¢ourt found that
Congress intended to maintain existing family relationships and
concluded that Congress did not intend to “dictate that an illegit-
imate infant who has never been a member of an Indian home or
culture, and probably never would be, should be removed from
its primary cultural heritage and placed in an Indian environ-
ment over the express objections: of its non-Indian mother.”'®?
The court found that the underlying thread which runs through-
out-the ICWA is the concern with the removal of Indian children

monly known as the existing Indian family excéption.’” Baby
Boy L. was the illegitimate son of a non-Indian mother, and a
fivecighths Kiowa Indian father, Carion Perciado.®® ‘On the
day of Baby Boy L.’s birth, his mother executed a consent to
adoption which was limited to the adoptive parents named
therein ' On the same day, the adoptive parents filed a peti-
tion for adoption.'®® The court granted the adoptive parents
temporary custody of Baby Boy L. and served notice of the adop-
tion proceeding on Perciado at the Kansas-State’ Industrial
Reformatory '8 Perciado . answered the .adoption petition
requesting that he be found a fit parent, that his parental rights
not be severed, and that he be given permanent custody of his
son 184 : ; Caewt

At trial, the court found.that because. Perciado was an
enrolled mémber of the Kiowa Tribe; the JCWA might apply.}®®
Therefore, the court continued the trial to allow notice to be
provided to the Kiowa Tribe !*® The Kiowa Tribe responded by
filing petitions to intervene, to change temporary custody, and to
transfer jurisdiction.'®” The Kiowa Tribe also enrolied Baby Boy
L. as a member of the tribe against.the express wishes of his
mother,'®® After finding that the ICWA, did not apply, and that
Perciado was an unfit parent, the trial court granted the adop-
tion of Baby Boy L. to the.adoptive parents.}®?;

179, I re Baby Boy L. 643 P.2d 168-(Kan. 1982), aff d sub nom Kiowa
Tribe v. Lewis. 777 F 2d 587 (10th:Cir. 1985Y;. ¢ent. denied, 479 U.S. 872 (1986)
180.: /d at 172 PRSI TEEN e
I

182, M.~

Id
184, Jd ar 173
185 I ;
186, - Id

187 1

i
189 Id at 173-74
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:qn !l?dfdy' In fact, after Holyfield, some states changed their
rior holdings to recognize the existi i i ich i
prio prcvioufly rc_jecte% ize existing family exception which it

For example, prior to Holyfield the Washin
Appeals rejected the existing fargxfily é)('cepl.ion“"“‘gltr(:nl !)(S:)Zu;:o:f
ever, the Washington Supreme Court refused to apply the iCWA
abscnt an existing Indian family. "™ In Crews, 2 mother who had
Indian bloodlines, but was not a member of a tribe, voluntarily
gave her child up for adoption *® After the adoption was final
the mother sought to become a member of the Choctaw Nation
for lpc express purpose of invoking the ICWA to secure her
fhlld' s return. ' The Washington Suprenme Court found that an
Indian family” did not exist at the time the mother surrendered
the chlk:i for adoption because she was not'a member of a recog-
nized .tnbe at that time . Therefore, the concurrence noted
the cl'p]d was not an *Indian child” under the Act at the time oe
adoption.”®  Although the Washington Supreme Court stated
that its holding in Crews is limited to “thé narrow circumstances
presented by the facts of this case,” the fact femains that the
court is willing to use the exception in certain situations, 204
Washington is just one of the states that has refused to apply the
ICWA absent an existing Indian family. As it currenty stands
Allabama, Ca.liforr;’ia, Kansas, Louisiana, Missouri, and Ok)ahoma.
aso recognize the existing Indian family. exception ‘to
:\C\:’:""’ 1'}:;5, the ‘}Sjuprcmc Court’s deci);ion ianolyﬁeid g:g
ot decrease the number of states applyi isti i
family exception to the ICWA. PPYing the existing Indian
Until the Supreme Court or Congress decides whether the
ICWA was meant to apply to children who are not a part of an
existing Indian family, states will continue to apply the ICWA dis-
cordantly. Unfonunatcly. it does not appear that-either the

197 Both California and Washington rej st i
)’ jected the - existing family
exception before Holyfield, but ¢ i it See ds -
e oo lyfi urrently accept it See infra notes 198-205 and
{gg ;n 72SBR, 719 P.2d a1 154,
. In re Crews. 825 P 2d 305, 307 (W
29 I (Wash 1992).
201 Jd
202 14 at 310,
203 Jd: 2t $12.13 (Andersen, J . concurring).
204 1d ar 311
205. SeeSA.v. EJP. 571 So. 2d 1187 (Ala. Civ. App. 1990); 1> i
3 . . Civ. . t In re Li
C., 280 Cal. Rptr. 194 (Cal. Ct. App. 1991); Jn re Baby Bgyp L, 643) PQ:IS;T;!{
ga;dlfgg) (:l:aqbgrg]v‘ Dauzat, 576 So. 2d 1018 (La Ct App‘). cert denied, 578
. 3 )i Jnre S.AM. 703 SW2d 603 (Mo.” H
5.C., 833 P.2d 1249 1254.55 (Okla 1992). { E O App. 19881 fu e

- decree of términation js entered, the p

App. 1981), cart. denied, 455 U.S, 1007 (1982); In re K|

from an existing family unit and the resultant breakup of the
Indian family '3 Since the Kansas Supreme Gourt’s holding in
Baby Boy L., other states have considered its reasoning with vary-
ing degrees of support.

" Prior to the Supreme Court's decision ir: Holyfield, nine state
appellate courts considéred using the reasoning set forth by the
Kansas Supreme Court in Baby Boy L'®* Of the nine, four
adopted the existing family exception and five ‘rejected it'®
Although Holyfield purportedly implicitly overruled the existing
Indian family exception,'®® states continue to apply the excep-

190. Id at 174 .. R L .
191, Jd. at 175 (citing 25 U.S.C. §§ 1901(4), 1911 (=}, 1912(d)-(H 1914
1916(b), 1920, 1922 (1978)) :
To1e2 :

198. - 1d. : oR ’

194 The jurisdictions rejecting the ©of Baby Boy L..'do 5o mainly
because of their belief that the plain meaning of the statute does not require
the exception. See In re N.S,, 474 N.W.2d 96, 101 n:6 (S.D. 1991} (Sabers, J..
concurring) {"There is simply no statutory requirement for [a child]) to have
been bomn into' an Indian home or an Indian community in order to come
within the provisions of {the] ICWA, hawever much one might believe 25
U.S C. § 1903(4) should have been written that way, -No amount of probing into
what Congress ‘intended’ can alter what Congress said, in plain Epglish. . ™).
Others have found that a mother and child constitute an “Indian family.” Jnre
D.S., 577 N E.2d 572, 574 (Ind 1991). : .

195, “Indianaj ‘Missouri, Oklahoma, ‘#nd’ South Dakota adopted the
existing family exception. See Jn re T.R M., 525 N.E2d 298 (Ind 1988), cert
denied, 490 U.S, 1069 (1889); In e SAM., 703 8.W.2d 603 (Mo Ct. App. 1966):
In.re Baby Boy D, 742 P.2d 1059, 1064 [Okla, 1985), cert denied, 434 U.S. 1072
(1988); Claymore v. Serr, 405 N'W.2d 650 (S.D. 1987). 'Arizona, California.
New Jersey, Utah, and Washington rejected the existing family exception. See Ja

re Coconino County Juvenile Action No. J-10175, 736 P.2d 829.{Ariz Ct App.
1987); J» 7 Junious M., 193 Cal. Rptr.-40 (Cal. Ct. App..1983); /n % Child of
Indian Heritage, 543 A 2d 925 (N.]. 1988); In rz Halloway, 732 P 2d 962 (Ltak
1986); In = SB.R, 719 P 2d 154 (Wash. Ct. App.‘1986), ~ . P

196, Hager, sugra note 178, at 882
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however, declinied to grant certiorarj 297

d Ti
or lack thereof, will continue to vary, depeng'ij:
Interpreting Holyfeeld’s application to the ICWE‘

a person’s rights,
on which state js

: >
B Determining when the Rj he
) g wi to Revok
1o Termination of Paregntal Righ‘;g a‘;;, ﬂgg;‘gf onsent
nds -

The ICWA provides:

Ln hany voluntary proceeding for terminatjon of parental
ghts to, for adoptive placement of, an Indian child, the
;:;s;;te of ghe !par;m may be withdrawn for any rcast;n 2t
prior to the entry of a final decre inatic
] e of terminati
or adoption, ‘as the case may be, and the child shall be
returned to the parent 208 " hall be
Thig section of the ICWA has been inte;
tinct ways. Some courts find that termin
ceedings are two distinct pr‘oceedings;

Tpreted in two very dis-
ation and adoption pro-
therefore ‘when a final

revoke their consent before the adopti
Other jurisdictions, howev it
child ‘may revoke ‘their co;:,err:te :?];nl;l at;n}::mr:;t:s; o 2n Indian
adoption decree, whether or not a final de £ of tormto inal
LA t ¢ree of termination
The majority of the jurisdictions a
held that a parent's right to withdra
expires when the final order term

ddre.ssing this issue have
2w their voluntary consent
inating. parental rights is

206. Swenson v, Oglala $i i
1993; (No. 93-18) (petition for cent 115-1:3;.' £ USLW S119 (U5 June 14
07, Swenson v. Oglala Sioux Tribe, 114
V148 Gl
208. 25 US.C. § 1913(c) (1994), G 1S s
209. In 1] RS., 630 P.9d 10 (Alaska 1
. . B 984); iogi 72N
(Mich. Ct App. 1991), . denied, 50 us":é%i‘i?é’é’z’)".’h*’“
irector of Soc. Servs. Bd., 391 N-W.2d 594, 509 (N D, 19807 =
P.2d 305, 811 (Wash. 1999), i - 1986
210. InrePima County Juvenite Action No. §-903, 635 P.2d 187 (Aris, C;
- 1

Super. Ct. 1986), appeal dismissed, 535 A2 708 (pg IQLE%F' 515 A.2d 33 (P2

981

L8T




574 NOTRE DAME JOURNAL OF LAW, ETHICS & PUBLIC POLICY {Vol 10

entered.?!? In Kiogima, the mother of three Indian children con-
tacted DSS and told them that she wanted to release her children
for adoption.?'2 Four days later, at 2 hearing held to execute 2
release of her parental rights, the mother appéared with her
attorney and signed the release *'* A final order términating the
mother's parental rights was entered the sire day.?'* Before the
order was entered, however, the court informed the mother that
“she had a right to request a rehearing within [twenty] days or to

appeal within [twenty-one] days afteranorderwas-enteredtermb oo
nating her parental rights."?'® Qver six months later, the
mother petitioned the court, to set aside the order of termina-
tion, arguing that prsuant to the ICWA she had an unq;gli&i_gd
e

right to revoke her release at any time prior to adoption.

Michigan Court of Appeals adopted the reasoning -of the :
supreme courts of Alaska and Nebraska -and ‘held “that the

mother’s right to withdraw her consent expired twenty-one days
after the final order terminating her rights was entered #'7 .The .
court quoted with approval, the Alaska Supreme Court's explana:
tion that section 1913(c) applies to two types of consent: “a con-
sent to termination of parental rights or a consent to adoptive

placement,"2'® The court went on to say that:

A consent to termination may be withdrawn at any time
before a final decree of termination is entered; a. consent
o adoption at anytime before a final decree of adoption
If Congress had. intended consents to termination to be
revocable at any time before entry of a final decree of
adoption, the words “as the case may he” would not appear
in the statute 2% : :

A minority of jurisdictions disagree with the Alaska Supreme
Court's line of reasoning.??® For example, in /n re KL.RE, the

911. Five states have addressed this issue: Alaska, Arizona, Michigér{.f

North Dakota and Pennsylvania. Of the five, three Tave held that a parent’s
right to withdraw their voluniary consent expires when the final ‘order
terminating parental rights is entered [n eJ.RS . 690 P.2d at 10; Jrere Kiogima,

472 NW 24 2t 13; B.R T, 391 N.W.2d at 599 -
212 In e Kingima, 472 N'W2d at 13
Jd .

213
214, I
215 Id at 14

216, 7d at 13.14 :
217, M at1516 .

218 Jd 1 15 (quoting /n re JR S, 600 P.2d 10, 13 (Alaska 1984)).
219  Inre RS, 690 P.2d at 14

990. In re Pima County Juvenile Action No. 5-903, 635 P.2d 187 (Ariz Ct.
App. 1981), cort. denied, 455 U S 1007 {1982); In w KL.RF, 515 A 24 33 (Pa.

Super Ct 10RG). appral dismisied 533 A2 708 (Pa. 1987)
L
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The ICWA, however, contains no definition of membership in an
Indian tribe

Under the ICWA each Indian tribe has sole authority to
determine jts .membership criteria, and. to decide who meets
those criterta®*®. Formal membership requirements differ from
tribe to tribe, as.does.each tribe's method of keeping track of its
own membership®*? For example, the Yankton Sioux Tribe
requires applicants be one-fourth Indian and of that one-fourth,
one must be one-eighth Yankton Sioux ?*® Furthermore, the
remaining one-eighth must be Indian blood of a federally recog-
nized tribe.?*® Thus, when a woman whose father was a full-
blooded Ponca Indian and whose mother was one-half Yankton
Sioux and one-half Caucasian, attempted'w enroll het ¢hildren
(whose father was Caucasian), the Yankton Sioux rejected the
application because the Ponca tribe. had been dissolved and
therefore her children did not meet the tribe's blood -
requirements®* " * : I

" Iribes may also have various methods of keeping track of

their members. There is 6 one method of proving tribal mem-
bership, Thus, courts are permitted to make this determination
as they see fit The Guidelines, however, state that o

[elnrollment is not always required in order to be'a ' mem-

ber of a tribe. Some tribes do not have written rolls

Others have rolls that list only persons that weré members

as of a certain date. Enrollment is the corhmion evidentiary

means of establishing Indian status, but is not the only ,

means nor is it necessarily determinative. 2! S
Despite the Guidelines, some jurisdictions implicitly require
enrollment,?*? while others.do not.?3® Some courts accept testi-
mony of a representative of the tribal government as probative

226. Santa Clara Pueblo v, Marlinez, 436 U.S. 49, 72 n.32 (1978); In.re
BW., 454 N.W.2d 437, 446 (Minn. Ct:App. 1990} (*(I]t is essential to the
purposes of the ICWA 1o allow appropriate tribal authorities to determine these
matters according to tribal law, customs and mores best known to them ™)

227, Mariinez 436 U.S. at 72 n.82, :

298 Inre] LM, 451 NW.2d 377 384 (Neb. 1990)

229. Id at 385

230. Id at 384-85. v

231  Guidelines, supra note 52, at 67.586. )

. In e Baby Boy W, 831 P.2d 643, 647 (O, 1992); In re Quinn, 881
P.2d 795, 801 (Or. 1994) (finding that-the child was not ‘an Indian®child
because- neither father nor child was an enrolled member of an Indian tribe
when the mother consented to.the child's adoption); In re Hunter, 888 P.2d
124, 125-26 (Or. Ct App. 1995) (same); In zB.R.B., 381 N,W 2d 283, 284 (S.D.
1986) (refusing to accept mother's claim that she was mber of the
Cheyenne River Sioux Trihe} SRS :
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court found that because Pennsylvania law “establishes that con-
sent to adoption may be withdrawn at any time before the entry
of the final decree of adoption,”! the mother could withdraw
her consent even though her parental rights had already been
terminatéd The Pennsylvania court approvingly quoted the Ati-
zona Court of Appeals’ statement that “[wlhen an Indian child
within the purview’of the Act is involved, adoption agencics and
prospective adoptive parents must be held to assume the risk that
a parent such as appellant might change her mind before the
adopHon is finalized ?#22 " v -

The two interpretations of secon 1913(c) are creating
unnecessary stress for all parties involved in an adoption pro-
ceeding regarding an Indian child . The prospective adoptive
parénts are forced to wait in nervous anticipaton, praying that
the natural parent who consented to termination of their paren-
tal rights will not revoke their consent before a final adoption
decree is ordered. At the same time, in a different state, a natu-
ral parent may be heartbroken upon discovering that when they
consented to termination of their parental rights they effectively
consented to the adoption—despite’ the ICWA's promise of the
right to withdraw their consent “for any reason’ prior to th
entry of a firial decree of adoption. Until the Suprcme Court
rules on the propriety of the two distinet interpretations of scc-
tion 1913(c); adoptive parents, natural pagents, and the-children
involved will continue to suffer from the variance Such a result
is unwarranted )

C - Determining who is an Indian

Before the terms of the ICWA will bé applicd, the child
whose placement js at.issue must be an “Indian child” The
ICWA does not apply merely because the children aic
“Indian"®® The ICWA applies only when there is evidence
establishing |Ithat the child is an “Indian child" as defined in the

act? An “Indian child” is defined:ds "any unmarricd person
who is undet age eighteen and is either (a) a member of an
Indian tribe or (b) is eligible for membership in an Indian tribe

g

and is the biological child of 2 member of an Indian tribe

221 515'A.2d i 87, N ] s
299, Id ‘at 38 (quoting Jn rz Pima County Juvenile Action No 5903 6!
Pod at 192) D

998 I ve Stiarwalty 546 NE 2d 44, 47 (W App. CL. 1988} affral denicd

550 N.E.2d 44 (Til. 1990) )
224, Jd at 48, . -
225. 25 USC. §1903(4) (1994)
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evidence of membership.?* Others reject affidavits stating that a
person is 2 member of the tribe 2** :For example, some courts
require an unwed Indian father to acknowledge and establish
paternity before declaring the child an Indian child In In re Mar-
icopa County Juvenile Action No. A-25525%° the Caucasian mother
was uncertain of the paternity of her child, but told the adoption
agency that it might be the child of an Indian *” Edmund Jack-
son, an Indian tribe member, was contacted and told that he
could be the baby's father®® Jackson went to see the baby but
did not acknowledge paternity ®* The adoption agency later
filed a petition to terminate Jackson's parental rights alleging
Jackson had abandoned the child®*? The petition was
granted 24! ’ '

Over a year later, Jackson's tribe moved to intervene in the
adoption. proceeding *** The tribe alleged that the court had
failed to comply with the IGWA placement preferences, claiming
that the child was an Indian child ®* Six days later Jackson
acknowledged his paternity of the child 2** The trial court found
that the tribe’s, as well as the father’s, interest carmie too late, and
concluded that good cause to deviate from the ICWA placement
preferences existed because the child had been with the adoptive
mother for almost thiee years,?*> * .

On appeal, the Arizona Court of Appeals first questioned
whether the baby was an Indian child ‘¢ The court found that
the trial court should not have applied the ICWA unless evidence
established that the child was indeed an Indian child ** The
court held that because the ICWA’s definition of “parent’ does

_?35. In re Baby Boy Doe, 849 P.2d 925, 930 (Idaho) (“There is no
rc'quu:cmen[ that a tribe must make a conclusive determination of 2 child’s
eligibility for membership in the tribe as proof that the child is an Indian
2;1;]:3')'), cert denied sub nom Swenson v Oglala Sioux Tribe, 114 8. Ct 173

234  Inre]LM., 451 N.W.2d at 387; In rz Angus, 655 P.2d 208 212 (Or
Cu App. 1982), cert. denied, 464 U.S. 830 (1983)

235 In re Quinn, 881 P.2d at 801

936, 667 P.2d 228 (Ariz. Ct App. 1988)

237 Id at 230.

238, Id

239 14

240, - Id

241 I

242 Id

243 Id

244 Id ai 231

245 Id
246, 1d at 232 G L S
247, : Id at 232-33. s e )

5

681

331
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Nonetheless, on appeal, the court found that the children were

indeed Indian children to whom the ICWA applied even though
olled member of the tribe when the

not include unwed fathers who fail o acknowledge and establish
paternity, the trial court should not have applied the ICWA %

This same line of reasoning has been used in other states as their mother was not an enr
well 249 For example, in [n re Baky Boy D, 2 seventeen-year-old : trce was heard ™ In contrast in Im ¢ Johamson™ when the
nonndian female was pregnant with a nineteensyearold Indian . mother enrolled herself and her son in the Cherokee nation
male’s child 0 The male knew that the female was pregnant ' after the order terminating her parental rights was entered, the
with his child s did not ke A o assist the mother In A e1q that the fact that the child had “Indian herltage? "dur-
an i e mother told the father that she intende to give N : ; o . :
ﬂ.!Z, baty)y up for,adgpg,ign.,@gme_ father did not object.’” ’?wo 1‘1}115 tlllévé)‘;oceedxngs did not qUahfy him as an Indian child under
mo‘nq\s after ‘the child was born, howev'é"r‘,“t}ﬁ‘“fﬁther“ﬁled -suit e Once again, application of the ICWA relies not on ohjective
;g:;xggq his rights should not have been terminated under the factors, but on each state’s subjective interpretation of it Decid-
. . ing who is an Indian, a decision which should be simple, varies
The court found that although the father was a registered depending only on the jurisdiction d eciding the case Such.a
However, until Congress, O

Indian, the child was not an Indian child because the father had sesult is clearly unconstitutional
ourt, produces some guidelines as to what is or is

not acknowledged or attempted to establish patcmi.ty"“ Thus, the Supreme C
:,: e‘::izx? r;:s?nci"(x)u}'ilahaonlga, E:‘{z:sg a&:ﬂdfﬂz; In:éizot:;%d clz not necessary to establish eligibility for tribal membership, due
patemig’ 258 g process rights will continue 0 be violated

On the other hand, some jur’lsdicﬁons have found that D. Determining when “Good Cause” to Deviate from the
regardless of any acknowledgement of paternity, if 2 child has ICWA Exists

Indian blood, it is an Indian hild under the ICWA>® In In 7¢ ; X

N.S., the father never acknowledged paternity in any way, but The ICWA provides that:

because the mother told the court that the baby's father was one- In any state court proceeding for the foster care placement

fourth Indian, the court found that N.S. was an Indian chitd **7 of, or termination of parental rights to, an Indian child not
Courts are also inconsistent in decisions regarding when a domiciled or residing within the reservation of the Indian

parent must enroll in an Indian tribe to invoke the ICWA Inln child’s tribe, the court, i the absence df good cause 1o the con-

e H D.2%® the mother did not apply for tribal membership until t7:7y, g:all trants_’ger such proceeding to the jurisdiction of

the tribe

a court date for termination of her parental rights had been set.

Although the tribe did enroll her as a member, this enroliment It also provides that:
ental rights.** In any [foster care, preadoptive placement, or] adoptive

occurred after the court had terminated her par
iacement of an Indian child under State law, & preference

_,.____-______,___._.———J__._________—_.__
248 1d . ) shall be given, in the absence of good cause fo the contrary, 10 2
c 24‘3{-‘ i—f\- "HEJ‘P" 57 égSO 22; (1)5271(1)59('3‘3 (é\la Ci‘(f:- AKP- 1390)1;91;7;2 lacement with (1) a member of the child's extended fam-
hild of Indian Heritage, 529 A.2d 1009, J. Super. Ct. App. iv. B . N 430, Her of
o7/, 543 A.94 92 (. 1988): In e Baby Boy D 748 P.ad 1059, 1064 (OKla 'b"jj (2)1 °5.h“ g&?beréff the Indian child's iribe; o ()
1685). cert demied, 484 U S. 1072 (1988) other Indian families . .
250 In re Baby Boy D. 742 P,2d at 1061 : The ICWA does not define the term “good cause.” There-
251 Jd . - fore, courts are permiued to look to other sources for guidance
g‘gg ﬁ h in making the “good cause” determination... What constitutes
954 Jd at 1064, . “good éauge“ is unique to the individual facts of each case Not
955, Id; In re Maricopa County Juvenile Action No A-25525, 667 P.2d — e —
908, 23233 (Ariz. Ct. App- 1983). . 960.- 1d. at 1241. X .
956, Sen reNS. 474 N.W2d 96,9899 (SD. 1981) 9261, 402 N.w.2d 18, 16 (Mich. Gt App 1986).
262 25US.C.§ 1911(b) (1994) (emphasis added).
(b) enumerates four

963 Id. § 1915(a) (zmpha_sis added). Subsection’

957 . Jd. a1 99.
ong " 729 P.2d 1234. 1237 Kan Ct App 1986
959, 1d (Kan PP ) placement preferences to be given “in the absence of good cause. to the
contrary® when foster care or preadoptive care is atissue.; 14 § 1915(b)
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;1;:%?§1r;]gly, cot]x(rts across the nation are applying different stan
when making a “good cause” determinati ;
are also reaching opposite inc e irioatly idens
results in cases thatare vi i 3
cal factually. Thus, whe - N A
¥, X ther “good cause” to devi i
T A eviate exis:
be less than a factual decision depending“on the ju‘xisdt?c:?:r{

rivilege of ORI R
Ehildregn”? ggsump.téve Jurisdiction over nondomicilary Inds
state court to mg;o‘cﬂo ue:t% gr(())cedure for transferring Ea;csnfr;amn
tion to the triba . nce a petition to transfer jurisdi
al court has been received, the state c(:ixjrtnr::ldlc-
st

hearing the case :
. transf 4
1 Standard of Proof in M ! eithere;;?:nia;gj::ée:z (&l) the tribal court declines transfer, (2)
of Proof in Maki . " P > e transf transter, (2
Determination - aking a “Good Cause L . is “good cause” to retain the case =] (g. (3) the court finds there
r : regarding the meaning of “good Caus;c::s; the ICWA is silent
it is used in section

" The ICWA is silent regardi 1911(b
should apply when makinggjﬂcsggdtgguignggzs of proof C‘('}‘lrl:m §h)e' cé’::irése Iﬁ:;ee free to make their own decisions
courts are forced to resolve the issue b rmination us Indian child’s tri s_provide that “good cause' ists i
legislative intent 2 Tradid e by attempting to discern 1 . child’s tribe does not have a tribal exists if the
onally, legislative sil 5 CWA? “Good cause™ Y al court as defined b
of proof is viewed as an intenti ilence on standard th ause” also exists, und, gefined by the
proo tion that the prepond he state court proceeding i , under the Guidelines, wh
evidenice standard should b t the preponderance of the st t proceeding is at an adva lines, when
; S e applied*® The on more, “good cause” exi vanced state.*” -Further-
;ll:;:ly ad.d“’fssh‘h‘s issue, however, chose not to appl]); tclfiepr[eo “{;’51"5 objects to the u:rtass;;? = 5 Ir;?lanhchild over thé an.}c??orf
rance of the evidence standard *%° [ ; N that “good cause” exi i inally, the Guideli ol
Court of Appeals tandard ** Instead, the Minnesota fiv cause” exists when an Indiah child s over tha aoe o
tion placenfgn( prg;::lx{:]g:tofgt;odléwse to deviate from adop- mv§é [:e Chﬂ,dvs parents are unavailable, a}:(lidtll: o‘;r_ e age of
clear and convincing evidence o I A need only be:proven by Cr no contact with his or her tribe 278 e child has had
have, without discussing their rea.son: ?;:ig gg;?::sgm: ?}?S decidig;r;; "E;ZZ dn';m to th.e ICWA’s legislative history wh ’
preponderance_ of the evidence .standard g> applied the indi ause” exists The ICWA" history when
- 0 idence ; to a “goo " icates that the “ WA's Jegislative his
finding, 2% 'good - cause allow state Coumc@g:::]yc:u‘f;n ;-xffeg“o" MACH elzimg
i i . : . conveniens "??  Thus ‘modifie doctrine of forum n
2. “Good Cause” not to. Transfer Jurisdiction . M- whether the tribal court iss‘:llfes:oum are permitted to decigrel
The core of the ICWA is its jurisdict o the Uni convenient for
. 0 is its ici ited States oft ! orum. Courts a
child custody ‘proceedings 2 In di;l;nlsrfi!;go}:x:l prolesxgns over to find good cauSeOn:nt :sﬂ; zh; doctrine of forum non mm,;r;f;
diction over any child dy pi bes have exclusive Jurls- making a good nsfer a case to tribal court 2% W
child wh any child custody proceeding involving an’ Indian good cause determination based F80 When
e who resll}c‘ics (})lr is domiciled on the tribe's reservation:”? In on forum non con-
ere the child doés not reside on the 1 tion. 4
4 e Teservation, how-
e
O S eretctens the WA o jurisdiction with the (Mont. 1983). At the hearing,
, court. Nev e ﬂ.h eless, the ICWA g}a s Indidn - the o gcgs;a)bhshmg that good caus

—~

veniens considerations, courts sometimes consider, “the practical
er, “U
v practical

the party opposing : =
g the t
¢ not to- transfer exists ‘;nggcb}lsa;rlgll;;rld(;?

264 Steadman v. Sec. " : - 272 2B USC.§19 T
s o e & Exch. Comm'n, 450 US, 91, 9596 & n 10 Ce. App. 1986) ('(P;g\"p::e(b.)f%ﬁ?éﬁ‘ T a9 NE.2d 156, 158 (Ind
265. ¢f. Gr . e b ncerning the adoption of s in the ICWA is clear that questions
the &vi 4enc£ m‘r’é‘a:d"uag;;;\“ ::EnUgofgi.jsg (,il‘sgvl.);(p?epondcnnce of i?“gl’:gsn;uz be deferred tgfuzﬂr:\:l determinati of parental ;rg;::( (?)“;,s,:;?::
important individual interests "ar Hghts are at stak lent, unless * ‘particular nd, 1988), cert denied, 490 U.S. 1069 (1 nation . ... "). rev'd, 525 X E 2d 208
MacGiean v. Huddlesion, 459 US, T vanon (1obay, cting Heman & 73 BUSG §10110) tegy
e nSEG. 507 N 2d 872,878 (Minn. Cu. App. 1999), revd on 275 1 .

%7, 4 inn 1994), cent, denicd, 115°S. Ct 935 (1995) §77f7i i

; Cong 77

278 M

968, Jn re N.P.S, 868 P.2d 934, 936 (Alas ).
8 1 y + 868 P 3 laska 1994). .
S LR T e g b,
271, I Once a petiti ; . . . Sw, eg, In e JRH, 4 911 o ST
o S B e o Sar e Nt & ol By DO G 3
‘ Loc, 23638 I 1080 n e Bvnead, 31 Nt at e By L 848 P24 68
{Kam, 1980y Ju e Birdhead, 51 N2 785, 700 e, 1889); . 178
\  App. 1938) T re N L+ 354 20 b 1ir s
; \ 754 P.2d 863 (OKla 198
8).
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factors that make wrial of a case €asy, expediti
sive, such as the relative ease of acces!
cost of obtaining the attendance of

ceedings from the stat
to the
Oklahoma.
Oklahom“ifbﬁill‘éfﬁh‘e"n’éce'ssarywimesses
residing in Okmulgee County

secure attendance of wi

en

tuted "good cause”

constitites “good canse”
Court has stated that “[iJt is not o

th

tive famnily should outweigh the
two state courts continue to use
test in finding good cause not to
cous

rejected ap,
making good cause 10 transfer d

Carolina have fo

311

South Carolina. has also stated -that “goo!
there is evidence establishing that removing the
be aisruptive and detrimental o
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ous, and inexpen-

s 1o sources of proof, the

witnesses, and the ab'llity”t‘o
L

itnesses through compulsory process.
attemnpting to transfer the pro-

In In re N.L,2® a mother was
ty, Oklahoma,

e court of Okmulgee Coun!
which was located in Kay County,

tribal court
283 ‘The mother was residing in’ Oklahoma County,

284 TThe court found that the pres
ces and the child in Okmulgee County consti~
to deny the transfer to the tribal court.™
State courts have also created their own definitions of what
Although the United States Supreme
urs to say whether thé trauma
om removing these children from theit adop-
interests of the Iribe, 2% at least
the “best interests Of the child”
transfer jurisdic!ibﬁ 16 -a tribal
On ‘the other hand, two other states have “clearly
dard when

plying the “best interest of the chitd” stan
i and South

ce of the witnes

at might resuit fr

11,287

und that “good cause” exists when 2 tribe does

ot have a mechanism for handling child custody matt;rs.’“
d cause” €xists when

children “would
290 Gill

their best interests.

PRI

SR
281 RN, 757 P 24 at 1336
282, Pp.2d at 863
288,
284 BT
085, 1d. _
986, Mississippi Rland of Choctaw Indians v Holyfield, 450 US 30, 49

County fuvenile Action No. JS-8287, 898°P.2d 1245,
1251 (Asiz. €1 App. 19010 1990). eert. denie

InrelS. ROIP 2d 77, 80 {Mont.
500 US. 917 (1991)

288 . In e Armetl, 550 N F.2d 1060, 1065.66 (M. App C). appeal denied,
555 N.E.2d 374 (HL), et denied 498 U S.940 (1990); In ¢ CEH,837 swead
047, 954 (Mo Ct- App: 1992).

989, Jn rePima County, uvenite Action No 5903, 635 P.2d 187 (Ariz. Ct
App-. 1981), et denied, 455 0.5, 1007 (1982); Chester County Dep't of Soc.
Servs. v, Coleman, $72 S.E.2d 912, 914 {5.C. Ct. App 1988), rev'd: 399 SE2d
778 (5.C. 1990), ¢t denied, 500 US. 018 (1991)

900  Chester County. 372 $.£.2d m015: In Chester County, the children tived
in South Carolina, but the tribal court secking jurisdiction was located in South

Dakota. /d at913 ;

k7. In re Maricopa
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example, some courts have al i
exam | so considered fa *
best rc]}t)eilrsfstsugi tztez;hlld" tht‘f‘ ;;';shcs of the bio?ggiscaslucgr:s e
e child's ties ko ehtnbe. the child's need for fmbilx'm""’é
e s abi(l)‘ the foster parent or preadoptive fam!;y’”"
and ‘the ¢ panjcu]a“y tlo make any cultural adjustments n cesi
tted by r placement "% Other courts rej “These
Although the Guideli -
ol e Guidelines clearly state that
follow é:ep:;::;;:;fg;‘efcrencc dictated in secﬁzzdlcgallgemnm e
based on porer pa eerencc, courts hesitate to find good e
based sorel mo:hfr T néal _preference. For example, in clause
B e domcher n;-?ldc it clear that she wanted a r;on-I :; o
this fact, the court f;u:ld'i?z‘e?::‘ss?rr;’ber 10“":r e D:s;la:
¢ to list th
p};i;ggggec;;:en:?i been igﬂablished as if tor:};}(::;e;‘rs&sor{s
D aven nough:: The court even went so fa st
RGN o e possibility of a placement with a rel tive in
. "gm‘)d is case gresented a close question.”® clative n
A cause” determination de; ‘
dceocr:g;:i tc;):f‘uc{:m‘ than it does on thfef:gtss lzgl;;em;a;he ﬁ)ur_t
Congr: iaw COursts g?lnd cause” or adopts the Cuideline:" di f{m]
o anyzhin' ous will b_e free to determine “good cause” be sed
on an g they perceive to be relevant Such Py
1justice to all involved @ resultfo an

VI CONGLUSIONS

The ICWA was enacted tc
i L wil to prevent i
&!l?:éll;c; and tribes  The ICWA l?s not sc:}rlvne;n‘;rttgtup o i
v muw;s:s efnacrcd Worse, it is infringing upon l]}a‘urpose o
groups of people: parents of Indian children a:;gl};:lsscé
C e

“TT297 InreFH,851P2da
“ 1 1363-
gg; ;n re?ii}‘ 521 N.w.2d at 36'33
a re TRM. 525 NE.2d 208 (Ir
1080y (Ind. 1988),
(1989); 1 10 C e 479 N /50 108,317 (Ne 1098y T ranste to the tioe
and e able grief over losing their psychologi e e e
goo ise the children s ability to benefit from th ogical, parenss would
s00 e ;li 332 P2d at 522, e eytare )
. InteSEG, 521 NW2d a ' i 5 c
b !/ v t 362 (*{A] 3
wzubl;s%d ?Imply on a determination that placlx\f::r?mg 0{ S
30; |r;5:hc child s best irterest.”). t auside the preferences
b3 Id] P 2d 1361, 1365 {Alaska 1993).
304, Id The Alaska Sy ‘
e s preme Court repeated this act i vhe
e child and the mother clearly expressed lhiir prcflehr,:::e‘ tl";‘rlagrg\i thc‘l‘ o
n-Indian to

‘ adopt the child In re N.P.S., 868 P.2d 934, 937-39 (Alaska 1994)

305 InreFH. 851 P.2d at 1365,

and the child WETE e -
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other jurisdictions refuse to find “good cause” even when the
child is in the state’s jurisdiction at the parents’ request.?®! A
' zona, New Mexico, and Utah, have held that whena childis born
. on a reservation, the reservation Tetains jurisdiction even if the
i child was voluntarily taken off the reservation for adoption, and

has not been on the reservation for over two years *2 Finally,
Arizona and California have found that “good cause™ exists when
! a tribe waits an unreasonable amount of time before
intervening ***

3. “Good Cause” t0 Deviate from Foster Care and Adoptive
Placement Preferences
The ICWA is also silent regarding the definition of “good
cause” as itis used in section 1915(a) and (b) Thus. courts are
crmitted to make their own decisions Some find gnidance in
the Guidelines which- provide that in adoptive proceedings. 2
Jetermination of “good cause” not to follow the order of prefer-
ence mandated in the ICWA shall be based on any one O MOTE
i of the following considerations: .
! (i) The request of the biological parents or the child
when the child is of sufficient agc. E
(iiy The extraordinary physical
the child as established by testimo
witness. ’
(1ii) The unavailability of suitable
after a diligent “search has been completed
meeting the preference criteria
nd therefore ¢
o

However, the Guidelines are not regulations a
n a state ‘courts decision.™

neither controlling of binding ©
hemand have even added sev-

of emotional needs of
ny of 2 qualiﬁcd expert

fatnilies for placement
for fanilics

Thus, couris 4o not always follow th )
eral other factors to their ‘determination of "good cause "¢ For
nty Juvenile Action No- $903, 635 P 2d 2t

JECSRREE
T 991 MmrePimaCo
Raby Child, 700 P 2d 198, 200
062 (Utah 1986). .

899, Jn re Pima County Juvenile Ac
Baby Child, 700 P.2d at 200; In e Halloway, 732 p2d m 970.71 H

903. Jn ve Maricopa County Juve dle Action No. J5-8287, gon Pod 1247
vert T.. 246 Cal. Rpir. 168 174-(Cal -Gt

(M Ct App 1988); fn re Halloway 732 P2d

tion No. $-003, 635 p.ad at 187 Inr

1251 (Ariz. Ct. App- 1991); 7n re Rol

App. 1988). .
004, . Guidelines, supra note 52, at 67.594. - .
205, Id a%7,584 (épnce.d'uig that the Guidelines "are not ublished as
regulations because they'are not intended 10 have binding legislative effect’).

% 006, SeelnreFH. 851 P.2d 1361, 1363-64 (Alaska 1993); In e JRH. 358
N.w.2d 311, 32122 (lowa 1984); /n e SE.G4 507 N.W2d 872, 879-80 (Minn
Ct. App: 1993}, rev'd ont other g'mundx, 521 N.W.2d 357 (Minn. 1994), rert denird
115 8. Ct. 935 (1995); In M, 832 pi2d 518, 522 (Wash. Ct App 1992).
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and neglected Indian chi .
and negl children. Although th v
‘. o nsz ;?etigblﬂ?;;:y be reasonablyg and ;g;z’:ﬁ;n;;igé;eg
i 1o prom Fgovernment, it does n ol
, don isguge’:c:;avleprc:}:ecnonsh Until the ‘Supr(e’:neexéistfr:h e‘vxokr
! s Jssh l;w omeve tr,w h ri i%uglngﬂ:l:ecu&n violations will c;tgrsx::
) 1 at the i ituth
, imnore law is needed to ensure that it is beilncw R g
ev;ry_state‘ being applied consistently
- As it stands, the outcol ’
childs me of a case involvi *Indi;
b hli::jh z:;sirggs 5101: on the facts'of the casa:, l!)’\‘x‘torg:l:grﬁ e
phich the & t:; elf-e eing hearsl §everal states refuse to ae S?te e
ICWA when ther l;:engt ;n ‘existing Indian family.” St‘ftzsy tIhc
determin ght to revoke voluntary - on
Furtr;) on :rr;dsa, :Z cc_)nsnd:nng state law insté;g g‘fﬂ}:ﬂ‘ tlQ an
ek o Kt:evé determination of who is an “Indi o e
LRy ‘A, but onfactors adopted in e .
oal i‘nc states create their own definitions of ™ Wiy
’ aeh aonsxst.‘:m apphcatjon of the ICWA is n gbood feral ¢ .
S,c 5: relrxgisl,. or children and should be stop; 4(3')(; ichcial 1o
s ar;—aaCh.mgsd can be done to ensure diatpthé oals
o ieved and at the same time all persong‘ A o
reomiees e 1Ir(s:t‘,vgongress should enact an amend:n b
Pt st only be applied to those childr g which
part of an. l1Ts‘tmg_lnchan family. Suchan a.mendme'cn' f‘ho s
fue bglood“:t‘ it would ensure that parents of c}?iic;‘o'u!d -
Second, it wou]doeggsr:xzittl;‘euhcbnstitutional e ::ll;;;g‘
t e heigh :
?:ly applied to those children who eﬁ'ctfigi? e Ero
a téadmonal Indian home,;" B on A resenationer
ongress could also imy
LorsonBres | prove the ICWA by amending secti
anpl y(atz), :;/]h;c;o provides that adoptive placimcgtn dl;g:gtlnon
apply « 1915‘(3) ption ‘proceedings involving an [ndign hrigc‘ﬂg
e only "appx;ﬁ‘i ‘Ze ss.ttruear:_gthene,d by amending‘it :u :hn it
would ] i ions First, it s oIy to
sta‘(t)ft;‘?: n{)fceed‘m‘gs wherg the child has Le‘e}:acl:l?nzgpg i
ste from n existing Indian family. Second, it sh ‘el o
whenever 2 re.)arem of an Indian child elects "Such Pl L
Thor pacents v:’,l}sll;l‘:" tl;laz Congress’ goals are met and;m xi:‘ncnd'
ICWA's preferences f:avél?thcé:hgoiet P B ogt‘s‘id:nt‘;:
the pCarentél anonymity problergr15 e ‘dq I ! “?'uld als'q o
ongress could further cnha‘ i \ nac
-ould nce the i
part of the Guidelines that deals with m:t% l’;}f gr;?:ﬁ:_g e
s ining

s

;06‘ 25 US.C §1915(2) (1994)
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tribal membership. % By making the Guidelines law, Congress
could ensure that all courts are respecting a given tribe's method
of keeping track of their members. This would in turn secure
equal treatment regardless of the state court hearing the case.
Finally, Congress could ameliorate the ICWA by providing a
specific list of what does and does not constitute “good cause to
the contrary”*® and what standard of proof should be used when

TTRiAKing such-a-determination._Such a list would, of course, not

be exhaustive, but would provi
courts are addressing similar jssues in a consistent manner.
Thus, parents of children with Indian blood would not need to

guess as to how their state court would react to a given set of

facts

As it currently stands, the ICWA is not having the impact
Congress desired ®® This is likely to continue until Congres-
sional amendments or Supréeme Court interpretation is given
Thus, action is néeded not only to achieve Cofigressional goals

but, more importantly, to ensure its constituitionality.

e a good Basis Tor ensuring-that —...

Guidelinés, supra note 52, at 67,586
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308. “Good cause to the contrary”'is-used in" 25 USC §§ lQll(b),

1915(a)-(1) (1994), of the ICWA
See supra notes 82:83 and accompanying text.
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ESSAY

HOMOSEXUAL MARRIAGE AND THE MYTH OF
TOLERANCE: IS CARDINAL O’CONNOR A’
“HOMOPHOBE”?

T TTRICHARD F Duncan*

1 InTrRODUCTION

In a 1993 law review article, Professor Larty Yackle peered
into a crystal ball and told our collective fortune.? - He declared
that “American ‘society is now absorbed in yet anothér great civil
rights movement, this one on behalf of gay, lesbian, and ambisex-
ual citizens, which will lead ineluctably to the elimination of legal
burdens on the basis of sexual orientation.” Thus,Yackle confi-
dently predicted the reordering of society along lines advocated
by hofnosexual activists, a world in” which' the gay legislative

agenda has been fully implemented. ' In this América-to-be, same-
sex miarriages — the ultmate priority of the homosexual polit-
ical "agenda® — will be fully recognized and supported by

govemment . .
Yackle’s utopia may strike some readers 2s a tolerant place, 2

land guided by the principle “live and let live.” But that would be
a serious misreading of both Yackle and the world of his hopes
and visions. In his land of milk and honey, of peace, love and gay

* Sherman 5. Welpton, Jr., Professor of Law. University of Nebraska
College of Law (rduncan@unlinfo.inl edu) I wish to thank Lynn Wardle
Steve McFarland, Kelly Duncan, Charlie Rice, and my cyberspace colieagues cn
the ReligionLaw discussion group. This Essay is dedicated to my children.
Casey, Joshua, Rebecca Joy and Hannah Grace—never trade your birthright
for a bowl of red pottage. . R

1. Larty W, YacKle, Parading Ourselves: Freedom Of Speech At-The Feest OF St
Patrick 73 B.U. L. Rev. 791 (1993) “l

2 Jd ac 79L
3. Andrew Sullivan calls access to marriage “the crtical measur

necessary for full gay equality.” Andrew Sullivan, The Politics of Hi
New Rerustic, May 10, 1993, at 24, 37, See also ANDREW SULLR 3

Normar: AN ARGUMENT Asout Homosexuarrry ‘185 (1995} [hereinafter
SurLvAN, ViRTUALLY NoRrsa1)_(stating that homosexual marriage is “the onlv

reform that truly matters”) e
. g
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I. Introdgctiog

Chairmen campbell and Young and menbers of _the Senate
committee on Indian affairs and House Resources Com;nlttee. . The
association on American Indian _Affairs, Iinc. (AAIZ}) is a national
non-profit citizens' organization headq\}art:ereczl in south Dakota,
with a field office in california. Tte mission 1S ’g,he presgrvatlon
and enhancement of the rights and culture of American Indians and

alaska Natives. The policies of the Association are formulated by
a Board of pDirectors, all of whom are Native Americans.

The association began its active involvement in Ind%an thld
welfare issues. in 1967 and for nany ‘years was the only, \nat.lox}al
organization active in confronting the crisis in Indian child
welfare. AAIA studies were prominently mentlox:xed 1n'comm1ttee
reports pertaining to the enactment of the Indian child Welfare
Act (ICWA) and, at the regquest of congress, AATIA Wwas zclosely
{n the drafting of the Act 1n 1978. Since that time; the
i 4 ‘to work with tribes in implementing the

association has continue
i i the negotiation of tribal-state ag;:'eements and legal

assistance injcontested cases.
The ICWA jwas enacted in response to a tragedy that was taking
place within?the Indian community. Enormous pumbers of Indian
children hadl been removed from thelr famllies and tribal
conmunities witnout just cause. The Indian child We;fare Act was
landmark bipértisan 1egi$lation which, although it has been
imperfectly {implemented in- some p}apes, has prov1ded vital
protection to Tndian children, families and tribes. It has
formalized the authority and role of tribes in the Indian child
welfare process. Tt has forced greater efforts ;and mqre
painstaking énalysis by agencies and courts pefore removing Indian
children from their homes. It has provided procedural protection
to families hnd tribes to prevent arbitrary removals of children.
It has required recognition by agencies and courts alike that an
Indian child has a vital interest in retaining a connection with
his or her Indian heritage. Each year thousands of child custody

and adoptioTx proceedings take place in which the Indian Child
i
|
|

Wwelfare Act|ls applied.

II. Background:

why the Indian Child Welfare Act of 1978 became law.

|
!
A. The problem

7
i

As the United States Suprene court explained in Mississippi
Band of Choctaw Indians V. Holyfield, 490 U.s. 30 (1989)
(hereinafter Holyfield), the IcwWwA ‘“"was the product of rising
concern in ghe mid-1970s over the consequences to Indian children,
Indian families and Tndian tribes of apusive child welfare
practices that resulted in the separation of large numbers of
Indian children from their families and tribes through adoption or
foster care placement, usually in non-Indian homes." Id. at 32,

The evidenge presented pefore Congress revealed that wp5-35% of

e
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Indian children: had
I been: se : i
pala en: separate i ili
f ?’ter Ifomes;{",adlopt:j.ve:rhomes :og ‘gigltnitéﬁ:;gnza?"llicels and place
~Studies. by  the. A s A 8 Tk L ’
commissioned by: . ssociation ‘on' American- sian 2 irs,
somnissio cafl;yfc;inggiss, reported that Inde:i.x:aJ:iI;lilIdndlan gt
in foster care far ste: 1f:ret_{uen,tlysthan non-Indian"rl'?'n'were Sy
Fanging from 34 Eim ates surveyed with Indian c:1 e capes
f3nging from 2.4 tin es:-the. non-Indian 'rate-in Ne P harioe to 25 4
pimes ohe non- 197n" rate .in rSouth- Dakota -"Tv;i Mex:ch rchiia
omnare hot.of 1 ‘7 ’ ;Hearings on S. ~.12324 befe Indlan;j-Child
Comn :(-Augusf . 1;17;&f,fa1rs, ~United states. Senate; f%rev t':he ‘s\eﬁ,lect
The percentage of Ind)- s-at: 539 (hereinafter "Senate ot il g
ian children:placed in non—Ingi:;?:;Hiaring") :
oster:homes

in those states th
y at re 5 p A
Wyoming to 97% in New Ygg}l;?ed-thls information ranged from 53% in

Moreover, ."[t]h i
tines oreover ’no _] e -adoption rate of Indian- i i
IIIndian placeméntr; gwggéa'ri]ncgcl)id§eg Lo [a]pprO)fiIII:;g:f; 9%&;;5" ;i?:gt
ndian placement : ~Indian homes." Holvyfi o 490
.8, at 33, A »Chkillll::ﬂ one of the states surveyed algglg AR en
Honeoqisnoran o ‘Ingf;npl;ceg for:adoption than was :gea e rer
nonnIndia ol [ adoption. rate in th s Rl
‘ v o an ads : - e most extreme:-
Senate - 1977: - nlng was- 18.8  times:the- fan crate.
children p]‘.écﬁee;rgr?g" igupra,. at .539... :The stc;:éhln?lan Indias
e ren Dlac 910 8 npn_—IndJ.an adoptive ~homes o eoa on
- s -97%.in/Minnesota.:. Id. at 53’/'—60;;:1‘?“;&!61 from'69% in
‘céngre‘ss found.that DT R e
placomont. in und. at this:extraordinary ‘a anted ra
placement in ;:gigf gox_ne non-Indian houser{olcrllg 32:§rr€pped Fo beot
e e a?. ribes, -families ‘and children n: > :_l,tyhe'beSt
"imEp_act on the. -tribe49—50 (The: ICWA is concerneé‘ "abee 50 fleld'
adopted by non~indi s thenselves of the large numbér iy “bOt‘h cor
children: »themselvesl:i':»nfS sucl.l psf:d]’ e iAo s iipzitcn;:diﬁn
cements outside theMr ’ ©
culture.")

In the case of " Indi ibes
hae o the ndian tribes, the ‘Court ifi 1y
existence andlsinrézgi?.ts:’;uggei;tél?t is moreJvitalspsglgigathﬁff;oung
25, U.8.C.. 1901( i ndian.tribes:than ‘thei i o
the floor state\rzl;u)ar.)ts T:fl Sntcts: frf' ‘was, also eXPre:;fy??ééggggéé.;’
Meoris Ofarl (oo ! .principal’ sponsor :in:: g n
: . e i s in:the House, R
their children a and Indian people: ‘bei hed of
: olan Sribes ) plerare being drained of
e P o , : esult, their future i °
Rﬁp- ot El;;gox:n];;cseiioln(',%‘?loi;;argyi{, -and’ i-ts":sis.n:riil;lésepo?g%ra
which...threat : s rect Ltions
e s R
: . : g,/:n.3 ‘(citations -omitted). R

As the Holyfield case likewi : ;
vepy 25 U ikewise recognize : ‘
Indl;{an ne n?;.:.e.d.-—baak;oe‘;t= "the placement of gIndigﬁ cc::cl?xni%]:c.lises ey mone
ndlan homes.. .o thén‘ part on evidence of ithe detrimenfl:1 lln: pact
on “the, ohilcren.t tmselves, of -such - placement out:s;a ;mpagt
.S. at.49-50. Testimony at Congressvionaidﬁeé::liig;r
A ’ s
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was replete with examples of Indian children placeg in n9n-Ind1an
homes and later suffering from debilitating identity: crises when
they reached adolescence. This phenomenon occurred even «'when.the
children had few memories of 1iving as.part of an Indian community.
For: example, in testimony submitted by the American Academy -of
child Psychiatry, it was stated  that: ;
There is much clinical evidence to suggest that these Nativ

american children placed in off-reservation non-Indian homes
are at risk .in their later development. Often enough they are
cared for byidevoted and well ‘intentioned foster or adoptive
parents. Nonetheless, partj.cularly in adolescence, ghey,/are
subject to | ethnic confusion ' and a pervasive isense of
abandonment with its attendant multiple ramifications. Senate

1977 Hearing, supra, at 114.

see also the testimony of Dr. Joseph Westermeyer, a University of
Minnesota social | psychiatrist,. concerning patients ‘that he had
treated, cited in Holyfield, supra, 490.U.S, at 33, n.l B

{T1hey were raised with a white cultural and social idgntity.
They are raised in a white home. They attended, predominantly
white schools, and in almost all cases, attended a church that
was predomihantlywhite, and really came:to ur}derstand very
little about Indian . culture, Indian behavior, - -and had
virtually no viable Indian identity. ‘They can recall: such
things as seeing cowboys and Indians on TV and feeling that
Indians were' a historical figure but were not a ‘viable
contemporary social group. )

Then during adolescence, they found that society was not
to grant them the white identity that they had. They began to
find this out in a number of ways. For example, a universal
experience was that when they began to date white children,
the parents, of the white youngsters were against this, and
there were pressures among white children from the parents not
to date these children... A »

The other -experience was derogatory name calling 1in
relation toﬁ their racial identity...

[T]hey]> were finding that society was putting on them an
identity which they didn't possess and taking from them an
identity thgat they did.

|

AAIA has freguently received ingquiries from troubled Indian
adolescents and adults who were placed outside of their communities
as children and are seeking to reconnect with their tribes.
Excerpts from one letter, reprinted in AAIA's newsletter, Indian
Affairs, No. 124 (Summer/Fall 1991) at 4-5, illustrate the
experiences of ti‘hese children: :

Because of‘our youth it wasn't obvious to us that we were
missing anything in our lives, .but as time passed and we began
school comments were made at us that aroused our suspicions of

3
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’ ﬁ?:ﬁ::hl:ge pc;i; ulg?'ing"'vl;gghta.{. Neigl’l)borhoodf children:would. ask
ti.are: 2, ;..are you?...{When 'IJ .was: in
:::l;itf:uSl gﬁy‘cllo:;:g:i 3nd I] were Indians...= [a]biolute ‘s;oi?cni::g
C : ed .our every ‘thought...Burdened” with
ignorance of ‘our culture and-iwith th e
B a - L A e hopeless: change . of
cammediate.enlightening we:proceeded ‘to i i st
, ! L pr 0 identify: ourselves.t.

our' observant neighbors who immediatel. ( heir Fance

ar & : d -showed. their i

with abusive name' calling, offensi Yo Ineaning
: us ¢ . ive .gestures :and. demeani
remarks. We : dived thro{lghv these ti : thoust
: ; ) ] v mes  but inot: wi
»gmotlonal traumgazon our: hearts and:minds that we carry vé;ti:lgl::
; ay..:The emotional and psychological pain' of my ‘childhood
-experience:cannot be ‘imagined... o

e In ‘addition, cohgx"ess; heard iconsid i -
; ) > 1O erable testimony.

imgori}ance of .the extended:family in-Indian:culture. -As '%:,he? rll{o:cx}sl:
nterior and Insular Affairs Committee Report explained: ‘

[Tlhe dynamics . of ‘Indian ‘extended fz;milf 12

misunderstood. -An Indian .child- may:have sclzaerses a;'g ;Zigzlg
nore th_an a hundred,. relatives who are  counted: a's ‘closle)
responsible _members of the family...The concept of thcla
: extended family maintains its vitality :and strength in the

- . Indian:community. By custom and tradition, :if not necessity
members of the extended:family have:definite responsibilitieé
and duties: in assisting in-:childbearing.

[House :Report. 95-1386, 95th Cong.,

gg.]Sess. (July. 24, 1978) at 10,

As an example, in the Choctaw language which is sti wi
spoken : tl}eé words for mother :and fagher are exten%:]c.ll tv;ldil}}e,
father's ‘sisters:and mother's brothers respectively, as:well as to
sons of paternal great uncles, grandsons of patern’al great-great
uncles, uncles by marriage on the mother's side, daughtefs of
maternal great aunts,-granddaughters of maternal great-great aunts
and othe:,r relatives as well. Swanton, John R., Source Material for
the Social and Ceremonial Life of the Choctaw Indians, Smithsonian
Bulletin N.o.: 1037 :(1931) at 87. This: is indicative of the fact
that, t;-adltlonally, responsibility for raising a Choctaw child has
been shared by many of the child’s: relatives. : k

Thus; Congress .-hadb" Befor:‘it"y‘ evidence “th in st. India
C : > Ty at . in:most:
g:étglf::,p 'f chJ.ldt 1sf considered part of a larger extended giﬁ;
’ acement of a child outside tha i i

5 Ccmgr_'ess determined that a large art-of .t ‘ i

Indian child welfare: crisis which w%s»lc)levastatilrllg '(]::?lg.siinf?:ii};relés
children:. - and families ‘rested--with::State--agencies- and courts’
Congress found that "the .States, exercising their “recognizec:l
jurisdiction over Indian child custody proceedings through

4
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administrative ‘and judicial bodies, have often failed: to recognize
the essential tribal relations of .Indian people and thecultural
and “.social standards -prevailing  in-iIndian - communities and
families." 25 U.S8.C. 1901(5). :See also statements by. Rep. Morris
Udall, House sponsor of the ICWA, cited ‘in-Holyfield, supra, 490
U.8. at 45, n.18, . to the effect that "'state courts:and-agencies
and their procedures share:a large part.of the responsibility' for
crisis threatening . 'the future and integrity of Indian. tribes and
Indian- families.'" and Rep. Robert:Lagomarsino, Republican co-
sponsor of: the ICWA who stated, in explaining“his support for the
ICWA, that "[g]enerally there are no requirements for responsible
tribal authorities to be consulted about or even informed'of child
removal actions by nontribal government or private agents." 124
Cong.Rec. H 12849 {(Oct. 14, .1978). ~The result of this systemic
failure was summarized in the House: Report as ‘follows:

(1) ...many social workers, ignorant of Indian cultural values
and social norms, make decisions that are wholly inappropriate
in the context of Indian family life and so they frequently
discover neglect or. abandonment where none exists.

(2) The decision. to take Indian children from their natural
homes is, in most cases, carried out without due: process of
law...Many cases .do not go through .an adjudicatory process at
all, since the voluntary waiver of parental rights is a device
widely employed by social workers to gain custody of children.
Because of {the availability of waivers and because a great
number of iIndian parents depend on welfare payments for
survival, they are exposed to the sometimes coercive arguments
of welfare departments.

(3)...agenéies established to place children have an incentive
to find children-to place. [most notably Indian children:not
protected Qy the system].

! :
i [House Report-95-1386, supra, at 10—

5 12.] ’
|

B.! Congress' Conclusions_and 501utions
|

As a resulﬁ of the testimony that it heard and the findings
that it made, Congress enacted the Indian Child Welfare Act, 25
U.S8.C. 1901 et seq. As was stated in Holyfield, su , 490.U.8. at
37, 50, n.24 Lo

{ H o N
'The Act is based on the fundamental assumption that it is in
the Indianichild's best interest that its relationship to the
tribe be protected'...{and] 'seeks to protect the rights of
the Indian child as: an. Indian and the rights of the Indian
community and tribe in‘retaining its children in its: society"'.
(emphasis added, citations omitted)
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for membership-in the tribe. See(“ve.g.,

U.s.cC 1912(e) and ‘.(f)" (establishing subst;a[rrllt.;,lji.xélel
—s.taxzxgarde .fo;' involuntary fositeax: cer:a x?elr?tc'esme;:rgrftaa;»rights
i or termination:of‘an’Indian ] \ :

Slgiig .exceed those provided -under state 1aw) ;

-.25 U.8.C. 1915(a)" (requiring that’ adoptix;e p]ﬁi?.z?i;tivigg
Indian .children under state: law be made pre ex:; dally e
.~ the child's ! extended ‘fami.ly, ot.he=r mex:nbeé': S e heent
child's tribe or other Indian families, in tha , ab :

good: cause to the contrary); A

- 25 U.5.C. 1915(b): (requiring that foster care plt?icaeiﬂle;t:izﬁ
Indian' c.hildren under state law be made :preferder; Cially v
the child's extended family, 2 tr;ballﬂgtiiigsizn e o -

i oster home licensed by a 1-1 : »
i?igggi;?agproved or Indian-operated facility, in that order,
absent good cause to the contrary);

- 25 U.S5.C. 1915(d) (requiring that ttl;e ‘;;;tl:gzglb;rglescs:z;i]é
£ the Indian community mus e ;
22?13?:35?12: it applies the placement preferences) ; and

25 U.S ij 1917 (providing adult Inc?iianf adog;:e;uwg;ggetg?
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ight to access their.adopt_ion reco for
Z;?:kalblishing their Indian tribal membership) .
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and ' genuine -interest in. placing' her child. for -adoption
outside of-:an Indian environment, : if she believes sucha
placement. isin.the child's~best:interests, . consideration
must also be.. given: to...Congress' belief  that, whenever
possible, it. is: in'.an Indian:-child's best interests to
maintain a relationship with his or her tribe.

[543 ‘A.2d at 932]

See also House Report No. 95~1386, supra, at 11 (recognizing that
many "voluntary" consents are not truly voluntary). ‘

Thus, the ICWA specifically prohibits relinquishment of- an
Indian child for adoption-for at least ten days after birth. 25
U.S.C. :1913(a). Moreover, such consents must be executed before a
court of competent jurisdiction and a Court takinga voluntary
consent to the termination of parental rights  must determine that
the consequences of the consent: "were fully understood by the
parent or Indian custodian", including, if necessary, the use of an
interpreter  to explain the consequences of the consent in the
parent's native language. 25 U.S.C. 1913(a). This is to ensure
that voluntary relinquishments are truly voluntary.

Moreover, the jurisdictional provisions. in 25 U.S.C. 1911(a)
and (b) are fully applicable to voluntary proceedings. Thus, only
the tribal court, .and-not the State court, is a "court of competent
jurisdiction® for +the purposes of taking .a consent to the
termination of parental rights when the child is a :reservation
resident or. domiciliary or a ward of -the court. ~ Holyfield, 490
U.S. at 52, n. 26. In-addition, tribes are provided with the right
to intervene in voluntary proceedings, 25 U.S.C. 1911(c), and the
placement preferences in 25 U.S.C. 1915 .apply to voluntary
proceedings. The collective intent of these sections was to ensure
"that  Indian child welfare determinations [including adoptive
placements] are not based on 'a white, middle-class standard,
which, in many: cases, forecloses placement with (an)  Indian
family." Holyfield, supra, 490 U.S. at (1602). 25 U.S.C. 1914.1

1 1the description of the- provisions of the ICWA included

herein is based upon the most widely  accepted interpretations of
what these provisions mean both in‘practice and as applied by the
courts.. It is-true that.there may be individual cases: that have.
interpreted a given section differently than may be described in
this testimony. -‘Because it-would-be far beyond the scope of this
‘testimony to provideran exhaustive:analysis of what the courts have
done with every section-of the ICWA, I have limited my analysis to
the summary form in the text of my testimony. However, should any
testimony be submitted which raises questions which the Committee
would like to. have answered, I would be happy to provide such
additional legal analysis as would be desired.

8

! P 1 S - e R - N T . " o




204

Thus, - based . upon :-the..compelling testimony: -that: it heard,
Congress:.enacted the ICWA.in:sorder: to (1) “provide for .procedural
and substantive protection-for:Indian children-and: families and (2)
recognize and formalize a substantial role: for Indian tribes in
cases -.involving- : involuntary. and .- voluntary child :custody
proceedings, whether on or off reservation.

IXT.. "S. 569 and H.R. 1082
A fair and reasonable approach to refining the ICWA

During the/ last few .years,a very~sméll number -of" "high

profile" voluntary adoption cases have come to the attention. of
Congress. These cases. involved -adoptive placements with mostly
non-Indian. families that were challenged: sometime after ‘placement
occurred by Indian tribes .or natural parents who invoked the
protections of the ICWA. These cases resulted in extended court
proceedings which caused great..distress :to-all concerned -- the
child, adoptive parents, natural nuclear and/or extended family and
the Indian tribe., Even though AAIA would emphasize that: such cases
constitute a very small number of the overall cases decided under
ICWA each year, ;AAIA agrees that it would :be 'desirable to reduce
the number of such cases even :further if this is-possible.
|

However, ié is essential that any effort to address these
cases do ‘so 1in jthe..context of the continued recognition of the
essential: role of Indian . tribes' in'ICWA proceedings  -~- not' only
because of tribal sovereignty issues, but also because it is 'in the

best interests of Indian children. Thus, Congress must continue to

resist efforts ﬁo respond to ‘these' contentious adoption cases by
weakening the abFlity of Indian tribes to invoke the ICWA.

) Rather, we ﬁrge Congress. to embrace the approach incorporated
in S, 569 and H.g. 1082.. These bills'are the:result of a ‘year-long
process which began in June 1995 .with a dialogue between attorneys

and representatiyes from tribes, Indian organizations-and adoption,

attorney organizations. Out:of that dialogue, a consensus emerged
as to how these troublesome cases might be addressed. At the
National Congress of American Indians (NCAI) Mid-Year convention
last June, tribal representatives from across the nation considered
the consensus bill developed by this working group, as well as
other draft bills, including a'modification .of the consensus bill
developed by the {Aberdeen Area Tribes at a meeting in Pierre, South
Dakota. After two days:of intense discussions, NCAI prepared and
approved: an ICWA| amendments bill for introduction' in Congress.

This NCAI-bill became the .basis for S. 1962, introduced by
Senator John McCain- and H.R. 3828, introduced by Rep. Don Young in
1996.. These bills, which have now become-S.7569 and H.R. 1082 in
the 105th Congress, would:

Require notice. to Indian tribes in all voluntary
proceedings.
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Require that #if 'a"Tribe ‘is" to- intervene in voluntary
termination proceedings, <it:must-do so-within 30:days-of
receliving ‘notice-in:the:case of 'voluntary:termination of
parental -rights and within 90 days:of receiving notice-in
the case .of a-particular adoptive:placement. i
e Limit parents' rights‘to withdraw consent to an-adoption

to 6 months after relinquishment ofthe.child or-30-.days
after“the: filing ofi‘an adoption petition, whichever, -is
later; if an adoption is finalized before’ 6 months,.-that
would also~end’ the period. during which:consent may  be
revoked. n u .

Provide for criminal-sanctions for -anyone:who assists a
person to 1lie about their Indian: ancestry for the
purposes of applying the ICWA. :

. Allow state courts to enter enforceable orders providing
for visitation -or continued contact. between tribes,
natural parents, extended family:'and an adopted child.

. Require attorneys, public and private agencies to inform
Indian parents of their rights under. TCWA.

. ‘Requirethat ‘tribes certify that a child is a member or
eligible ‘for membership #in the. .tribe when:ithe tribe
“"intervenes in a child: custody proceeding.

. Clarify tribal court:authority to declare children wards
“ ofthe‘tribal court. ‘

The ‘changes to: ICWA proposed by S. 569 and H.R. 1082 wogld
improve the voluntary  adoption process:for-all concerned -- Indian
children, tribes and families, as well as' adoptive parents.: This
is true for several reasons.

First, providing notice to:Indian tribes will“address one of
the major causes of the difficult’legal’custody disputes that have
arisen” in the*voluntary adoption context. :Because the ICWA does
not currently include a specific notice requirement to Indian
tribes in the case ‘of ‘voluntary adoptions, Indian tribes frequently
do not learn of such adoptions*until some time-after the initial
placement has been made. - 'Particularly in the case of "an off~
reservation birth ‘to an unwed mother --- . a. common circumstancein

these cases —- there may be a significant delay in such information

becoming known within the tribal community. Thus, even:-where an

‘Indian tribe acts. promptly upon ‘learning. of . the placement,  a

situation may have developed where the child has already spent a
significant amount of time in the adoptive placement before the
tribe has intervened.

Providing ‘tribes with prompt notice in all cases will

10
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facilitate ‘a prompt tribal response when-the tribe believes that a
particular placement would-be in the child's best interest. Notice
will:help to-enhance-the 'possibility . that Indian children placed
for-adoption by their natural parents:.will be expeditiously placed
in good homes,.  whilej at. the .same. time ensuring that children are
not .removed from their extended families and tribes  in cases where
such -permanent homes: are available.within their extended families
or tribal communities. Couples that-.may have: been identified as
prospective -adoptive parents will know before placement (or within
a very short. time thereafter) whether a member . of, the child's
family or tribe has an interest in adopting the child, thereby
lessening the risk that a child will be transferred to a new
placement after an extended time in an initial placement. AAIA
would respectfully submit that those who would oppose such notice
are not really -concerned about ensuring good homes for Indian
children. Rather they are simply seeking to find available
adoptable children for non-Indian adoptive parents. Congress has
an obligation- to enhance the possibility that Indian children who
‘need placements are placed :in good homes as soon as. possible; it
does not have the! obligation to ensure that all persons wanting to
adopt are able togget a child without regard to that child's future
connection ‘with 'his -or her heritage and natural family. At
present, several states have explicitly recognized and successfully
implemehted a requirement that notice be provided in voluntary
proceedings. See, e.g., Wash. Rev. Code Ann. 13.34.245(3), (5);
26.33.090(2); 26.33.110(2); 26.33.240(1) (West Supp. 1989); Minn.
Stat. Ann. 257.352 (2),:(3); 257.353(2), (3) (West Supp. 1989);
Okla. 10 0.8. 1991, section 40.1 (as amended in 1994); Mich. Court
Rules 5.980(A). § Moreover, -in other states, it appears to be
standard practice to notify tribes of voluntary proceedings. See,
e.qg., B.R.T. v. Executive Director of the Social Services Board of
North Dakota, 391 N.W.2d 594, 595 (N.D. 1986); In _re Adoption of
Halloway, 732 P.2d 962, 963 (Utah 1986).. . Thus, notice to Indian
tribes in voluntary proceedings is entirely feasible and desirable.

At the same time, under these bills, if a tribe does not take
action within a specified period .of time, the tribe will be barred
from intervention. Prospectiveradoptive parents and.children will
know the time frames that are applicable when the placement is made
and will have assurance that the adoption can go forward without
later action by the tribe which may disrupt the adoption.  The time
limits on parental withdrawal of: consent serve the same.purpose in
terms of “a parental challenge post-placement. Thus, prospective
adoptive:parents! fears that placements will be disrupted at.some
unknown point inthe future, which may have a chilling effect upon
adoptions, should be alleviated by this bill. The potential for a
child to be transferred from an adoptive placement -after an
extended period of time in that placement should also be minimized.

Likewise, réquiring that parents be informed of their rights
under ICWA should decrease the number .of disrupted placements.
Providing naturgl parents with this information increases the

11
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chances thatuavparentuwill*fully consi is’

4 will: ider- his’or..her place
opg}ons at the very beg;nning of the process. The combigatioﬁegg
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help'to’ensurefthat«auyoun i Z Thai

] > ; g, “Vulnerable:!'Indian. parent

gﬁéggﬁeg_géfqrmatlon available which that parent nSZﬁs tolxﬁiétZE

i ed ‘decision.  “When’ only-an adoption attorney or i

i > n I C agenc

1ngolved:w1th;a young- parent consideringvadoptisi, théie~g;}:

su stantlgl llke%lhood that' -extended family ‘options' will" not  be

gﬁzigiegill ﬁzﬁurtnglthat parents have “full information from the
- P To-lessen the number of lat di i i

because the parent was confused of the possinie n afise

] and unclear of the possible i
that were available to her when she placed the'chifd for adggzigzs

The possibility of open adoption

groceeqlngs, another “part 'of these bil
armonious placements‘of children and avoid conflict i

in some cases.

State cour?s do not always have “authority currently to recogn?ie

open adoptions, even where the parties have reached- an agreement.

as - an ‘option in all
l1s, may also facilitate

In addition, the amendments provide more as

. 1 surance that
parties will "play by the rules". "“'The criminal sanctions w?ii
discourage corrupt attorneys-and others from subverting the ICWA.

There is considerable anecdotal evidence that natural

often told by adoption attorneys-and agencies that iieyp2§iﬁiz :gz
reveal t@at the child ' is ‘of Indian heritage 'in order to avoid the
application’of ‘the Indian Child Welfare Act. ‘Such deceptions have
been‘the cause of a number”of hotly contested cases which occurred
because of the initial incorrect determination that the ICWA should
not be ‘applied to -the.child 'in question. :

Similarly, the provisions deaiing with tribal certificati
1 ; 1 ion of
membership' and tribal court ‘wardships are- a ‘measured effort to

provide ‘assurances: to. other parties that tribes are following a
specified set of rules’as well. ‘The certification requirement is
de§1gned-to ensure -that ‘tribes are following the membership rules
which they have established. = The wardship ‘section .clarifies the

applicable jurisdictional framework which ‘governs tribal court
wardships. : o :

. Thus, although there are other provisions which AAIA would
like to see in an ICWA bill ideally -- such as a provision
disavowing the "existing-Indian family exception" -- AAIA is very
supportive of enactment of the bill in its current form because it
believes that this is-a carefully crafted consensus bill that will
improve the ‘application of ‘the ICWA "in the voluntary adoption
context to the benefit of':Indian-children, families and tribes, as
well as adoptive parents. It believes that the amendments will
advance the valid goals of decreasing the number of extended court
dlspgtes which will arise under ‘the ICWA and ensuring the best
possible permanent placements for Indian children, while continuing
to recognize that tribal involvement with Indian children is in
their best interest. AATA urges you to enact this legislation.

12
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ASSOCIATION ON AMERICAN INDIAN AFFAIRS, INC.: .

' SUPPLEMENTAL TESTIMONY FOR THE RECORD OF THE ‘
JUNE 18, 1997 JOINT. HOUSE-SENATE HEARING .ON S. 569 AND H.R. 1082.

.. Chairmen Campbell, Young. and members of.the Senate Commit?:ee on

Indian Affairs and House. Resources Committee.. The Association on
American:  Indian Affairs,.. Inc.. (AAIA), a. national non-profit
citizens' organization headquartered.in South.Dakota, previously
submitted testimony in regard to S..569 and H.R. 1082 for the June
18, 1997 hearing record. It would like to submit this supplemental
testimony for the record to. respond to the legislative proposal
offered by Rep. Deborah Pryce (R-Ohio) in her testimony before the
Committees on June; 18, 1997.  Rep. Pryce's approach -- ICWA does
not apply unless "at least one parent maintains significant social,
cultural, or political ties.to the tribe of which either parent is
a member" -- is anti-family, destructive of tribal sovereignty,
would cause enormous litigation and delay permanent placements, and
is probably unconstitutional.

Currently, although a few courts have adopted the so-called
"existing Indian family exception", see Matter of Adoption of Baby
Boy 'L, 643 P.2d ;{168 (Kan. 1982) wherein the. test. was first
recognized, most .courts have held that the . application of the
Indian Child Welfare Act itself is dependent upon the presence of
two elements: (1)}a state court "child custody proceeding" as that
term is defined in 25 U.S.C..1903(1), and (2) an "Indian child" as
that term is defined in 25 U.S.C. 1903(4), as the subject of the
proceeding. See Mississippi Band of Choctaw Indians v. Holyfield,
490 U.S. 30, 42 (1989); In re the Custody of S.B.R., 719 P.2d 154,
155-156 (Wash. Ct.|App. 1986); Matter of Kreft, 384 N.W.2d 843, 845
(Mich. Ct. App. 1986); Matter of Appeal in Maricopa County, 667
P.2d 228, 231 (Ariz. :Ct. App. 1982); A.B.M. v. M.H., 651 P.2d 1170
(Alaska Sup. Ct. 1982), cert. den., sub nom Hunter v. Maxie, 461

U.S. 914 (1983); 1In the Matter of the Adoption of a Child with
Indian Heritage, 111 N.J. 155 (1988). "Indian child" is defined
under the ICWA t¢ mean "any unmarried person who. is under age
eighteen and is either (a) a member of an Indian tribe or (b) is
eligible for membership in an Indian tribe and is the biological

child of a member |of an Indian tribe." 25 U.S.C. 1903(4).
|

The Pryce pi'oposal would narrow the coverage of .the Act
significantly by reclassifying many children currently. considered
to be Indian as non-Indian for the purposes of the Act. It would
exclude from the Act children whose parents do not. (in the opinion
of a state court or agency) maintain a:significant social,. cultural
or political affiliation with an Indian tribe notwithstanding that
they are members.| By excluding such.children, the Pryce proposal
directly undercuts the ICWA in very substantial ways.

A. _The Pryce proposal is anti-family.

The ICWA re :6gnized the vital ‘importance of the extended
family in Indian jsociety. Yet, the main impact of Rep. Pryce's
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‘jJudgment based upon:-its own membership rules.. It is . a well settled
principle that Indian.tribes:have:the:authority to define.:their
membership and that 'this authority is .integral.to.the survival: . of
“tribes and-the exercise of:their sovereignty.  Santa Clara Pueblo
‘V. Martinez, supra, 436 U.S. at 72:-n.32. Ly ) .

C._ The Pryce proposal would not achieve its stated purposes.

-1._ :The adoption process -would not be simblified,v

The: standard for: coverage of the ICWA 'in the Pryce proposal .--
maintenance of a ‘"significant social, -political. or cultural
affiliation" with ‘the tribe ---is.not defined. What is social,
cultural or:-political affiliation? What evidence proves..or
disproves -'such affiliation? What level of affiliation .is
significant? It.is dikely that the meaning of -every word in . this
test would be litigated repeatedly and that the Pryce proposal
would cause an enormous increase in litigation and not a decrease.

State agencies "and court. would be overwhelmed by

implementation of the new standard.

2.

Because: Rep. Pryce's proposal -would- apparently. affect. the
application of ICWA in involuntary foster care-and termination. of
parental rights 'cases in . addition to. voluntary adoptions, .her
proposal would  require the' reevaluation of thousands of child
welfare cases across the country to determine whether a parent.of
the child maintained significant social, .cultural or political ties
with the - tribe.:| This will- place 'an enormous- burden- upon  state
social services !agencies and courts, thereby delaying permanent
placements. Indeed, the Attorney Generals of four Western states
-- New Mexico, Oregon, Washington and Nevada -- strongly opposed a

similar proposal| in: the last Congress.

Rep. Pryce's proposal _goes _far beyond adoption

cases _involving . children of "limited" :Indian
ancestry which gave rise to the legislation e

a. It will exclude ‘bona fide Ihdianvchildren

li

3.

The: imposition of-a "parental/tribal affiliation .test™ would
exclude ‘many bona :fide Indian:children and :-parents.from the Act.
‘The “"affiliation" test would exclude even full-blooded :-Indians
‘whose extended family is fully involved in tribal affairs.and whose
parents may have previously been closely connected with their tribe
if, at the time pf the proceeding, the child's parents happen to. ke

alienated from their:tribe(s). in the view of: a state court judge.

degendencx‘

b; it applies to involuntary

} proceedings
Even though

the. only "problem" cases cited: by Rep.. Pryce. are

‘3

oA LR

T

‘political test!

.Pryce.at the
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voluntary adoption

v Cases
intends her Proposal to.aép
well as adoption cases,

there 'is every indication that she

tribe and tribal c i
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the Icwa.

€ the a i i
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would prevent the

to involuntar r i
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existing Statz é;stgiglngs 1s likely to o

opposed a similar propos.

4. It is a faliac
“Up Indian childr
adoption:/
The basic

Multi=Ethnic
282£ T a;:sgzﬁent Act recent
oster care becaus

available to adopt~é;e:£
havg been'cited~by Rep.
faglly and tribal members
tribes can normally find
Fhe opportunity. - This ig
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of their own children.

D. The pryce p 1o} is p 1y un
ryce proposal is robab unconstitutional

The Pryce proposal wo '
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their children when giveﬂ
n essence,
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Pryce,

. ! not i i ‘
£:d., Morton V. Mancari, 417 u.s. 53?5 l;algti% ¢lassification. see,

‘ CONCLUSTON
The Senate Committee

Commit : on Indian Affai
tee shogld reject the legislative prgszézxd ase Resources
une 18 hearing. - ; advanced by Rep.

. o
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‘Tanaha Tribal Counci
HEALTH AND SOCIAL SERVICES
Box 130 '
Tanana, Alaska 99777
(907) 366-7170
(907) 366-7195 FAX Koo

Ben Nighthorse Campbell, Chairman
Senate Select Committee on Indian Affairs
SR-380 Russell Senate office Building -
Washington D.C. 20510-0605

Dear Senator Campbelt:

“The Indian Child Welfare Act.is regarded by this Tribe.as one of the most important pieces of
Indian legisiation ever enacted and we've watched with:some concern as amendments have bgen
proposed. The amendments as currently drafted appear to consider the.concerns of non-tribal
people while strongly affirming the responsibliity of tribal governments to protect the children of
the tribe. The amendments seem to us {0 be well-balanced. -What continues to concern us bk
that in Alaska there is not a universal understanding or-agreement about how ICWA applies to
Alaska tribes.. 1t would|be beneficial to all concerned if language was added that makes it clear
that Alaska tribes are the same as all other tribes with regard o ICWA. . :

. B § 5 N

Tanana-is a small Athajbascan‘lndian tribe lotated at the confluence of the Yukon and Tanana
rivers approximately one hundred -and fifty-alr miles from Falrbanks. -Like many remote Alaska
Native - villages, child welfare in-Tanana-has always been :the' responsibliity .of  the Tribal
government. 'Although| P.L.280 imposes concurrent jurisdiction in:civil issues, the reality is that
the State -actually lacks the financial resources and Infrastructure to provide the mest basic
services, Including police, judidal, ‘and -social services, in-the many remote Alaska Native
communities. The State has never been able to provide even minimal child’ protective and
related family services In Tanana; such setvices have been provided by the Tribal government.
In 1978 the Tribe formalized traditional chifd protective practices through the creation of a Tribal
Court ordinance. A Cogdiﬁcah‘on of Children’s Ordinances of the Tiibe was compited and formally
adopted; ordinances and regufations for the llcensure of Tribal foster homes put in place. The
‘rribe focuses on lntenwentlon and prevention. The Tribal social services staff utilizes extended
family support systems and Tribal foster care. Tribal foster care has been provided to more than
fifty children since’ 1984 at no cost to the State of Alaska, N

ICWA compelled states, including Alaska, to recognlze the unique responsibilities that tribat
governments have with regard to the well-being, of tribal children. As a result, the Tanana Tribai
Councii and the State of Alaska entered into a State/Tribal ICWA Agreement In. 1988, This
agreement allows the;Tribe and the State of Alaska Divislon of Family Services to coordinate
services and work together on ICWA and family reunlfication issues, With this agreement, the
tribal social services office has been able to share Information, successfully intervene, and create
family.reunification plans to prevent the breakup of Indlan famlties.. Tribal social workers have
even provided enwaqnw-dﬂld protection: services for non-tribal children who: zre living.in this
community when State social workers have been too busy 1o travel to the village: Unfortunately,
sich agreements betwpen tribes and the State are rare in Alaska, and not universally understood
or even known about by all State soclal workers,

The Issue Is further iclouded by the adversarial stance taken by factions within the Staie-
government with regaid to Indian tribes in Alaska; some sodal workers are unsure 8s to whether

0 - e g
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illage and mowi
emp_olgayment or education or other reasons. Often this move igs tempg:':rs ?rusr::s?a:anleaswg
families returning " to live: in-the:village while:maintaining close tles with the village. 'T ibal
citizenship is no more lost when a tribal member moves to Fairbanks, - than US. citizensh‘i i r;
If a US cltizen:moves temporarlly to France. . Nor-Is the tri ave of the

: tribal ,
responsiblity for the well-being of that tribal member, particularly If the tribar mer oy _Of, the

If ICWA is interpreted by State agencles In Alaska (as it has been:from time to t

Is inte m timeto t
tribes jurisdiction only when a child Is actually domiciled in a village, the abllity of"x'ﬁl tt';ll::o;
protect its children Is impacted.  These instances create a diversion in terms of financiat

resources and staff focus as tribes are: forced to utilize the legal syste
responsibility for Indian children under ICWA. “ " {0 ream the trbal

We are very concemned that the issue of protecting Alaska Native childre'n; will be Iost

hold unt:lvqt_:her Indian jurisdictional Issues are resolved in Alaska. This need not l?;pgp:tnolr:'
language is included in the amendments t6 ICWA that make It clear that:Alaska tribes ‘are the
same as any other tribe in th: matter of Indian Chiid We{fare. :

Tribal participation is vital to child protection in Alaska; and language that will allow State ;nd th
2 5 ’ e
t{nb&s to focus thelr energies and scarce resources on the children rather than on litigation and
issent is necessary. Please consider this in light of the amendment process, -
e 5

Sincerely yours.

> =
Carla 6o .,.-_;- iney, Director
Tribal Heititand Social Services Office

ESSRAT I NFP@

Faith M. Peters, Prasident
Tanana Tribal Councit
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: " Amendmnen t
i .
‘The Indian Child [Welfure ACt is hereby amended by
adSin;. the fuvllowing new gaction.at the end thereof;
b .

: o o
“Notwithstanding any other.provision:of law, -the
provisrons ot 25 U.8.C. 1911(b) shall apply to. any
Alagka Native village to .the same extent, and in
the same manner, as that provision applies.tc any
other Indian Tribae.*

t
i
i
H

R.poit Language

This amendminh i intended to claiiﬁy the law with

; t to tHe application of the Indian Child Welfaxe
I]iifp?grhg.an;:‘ I:Pspecifinn that. eaction 1911(b). .uhifh
provides for what| ie-kuown aa: “rcfcrral. jurisdiction,
applies currantly to =ll Alaska Native villages iu the
ame mannear &5 iv does to all other Indian tribes.
Section 1911 (b) esteblishas a form ol Concurrent
jurjiediction for .tribes and stales, a jurisdiction thac
is available under Lhe Act for all federally recognized,
tribes incliding rAlaska Narive villages,” 3s poted in
seclion 1903 (8) of the Act. ‘lhe amendment makes clear
that application 6f section 1311(b) to Rlaska Native
villages does notireguire that the villages invoke the
reassumprion provision of section 1918 of the Act -
which appiies to tribes seeking to reassume exclusive
jurisdiction under 1911(a). The amendment is io
conformity with the 1991 ruling of the United States
Court of Appeals for the Ninth Circult in the-case of
Native Village v.%}uaska. 944 F.2d 548 (9th Cir. 1991).

|
i
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U. S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney Goacrai Washington, D.C. 20530

July 29, 1997

Honorable Ben Nighthorse “Campbell
Chairman

Committee. on Indian Affairs

U.S. Senate

Waghington, D.C. 20510

Dear Mr. Chairman:

Thank you for the opportunity to provide the views of the
Department of Justice on S. S€9, and its companion bill H.R.
1082, which would amend the Indian Child Welfare Act of 197s8.

As the United States has rarely been party to litigation
under the statute, the Department of Justice's experience with

the Indian Child Welfare Aok, 25 U.S.C. 1301 et Beg. (“ICWA") ig
limited. However, we have reviewed the bill in light of our
experience with civil and criminal enforcement, the United
States' commitment to supporting tribal self-government, and
basic principles of statutory construction. We hope the
following comments will be helpful to the Committee in
conaidering the bill.

The Department supports S. 569, H.R. 1082, and the important
purposes of ICWA to promote the best interests of Indian children
and the stability and security of Indian tribes and families. We
support the companion bills because they would. clarify ICWA's
application to veluntary proceedings, establish some deadlines to
provide certainty and reduce {delay in custody proceedings, and
strengthen federal enforcemerit tools to ensure compliance with
the statute in the first instance. Also, the provisions for
adequate and timely notice to Tndian tribes and Indian parents in
$. 569 and H.R. 1082 would increase the likelihood of informed
decision-making by parties to the adoption or foster placement.

J

The provisions in the proposed legislation amend ICWA in a
manner that is both respectful of tribal self-government and
conducive to certailnty and timelineas in voluntary adoptions of
Indian children. We understand that S. 569, and its companion
bill H.R. 1082, reflect a carefully crafted agreement batween

Indian tribes and adoption attorneys designed to make Indian
‘child adoption and custody proceedings more fair, swift, and

cextain.
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o 2

We appreciate

respective Committees: have made; to. propose amendments Lo

i istance, please
strengthen ICWA. If we may be of additiorllal ass
do nogthesitate to call upon us. The Office of Management and
Budget has advised that there is no objection to the gubx?lss:uan
of this letter from the standpoint of the Adm:.nlstrat:.t\:n‘ s

program.

Sincerely,
Andrew Foiz :
Assistant At ey Genexal

cc: Sepatoxr /Daniel Inouye
Vice Chailrman

the efforts that you, Chairman Youngd, and your: *
MISSISSIPPI BAND OF CHOCTAW INDIANS .
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TRIBAL OFFICE BUILDING
P. 0. BOX 6010

397 JuL - FEBFPYONE (601) 656.5251
July 7, 1997

Honorable Ben Nighthorse Campbell
Chairman

Senate Committee on Indian Affairs
Washington, DC 20510-6450

Dear Senator Campbell:

I am writing to thank you for your kind wwvitation to testify before the Serate
Committee on Indian Affairs on S.569, the amendments to:the Indian Child Welfare Act.
Unfortupately, tribal matters prohibited my travel to Washington at that time.

However, had | testified, ] would have reiterated, in the strongest possible terms, my
support for 5.569. Last year, Indian Country, as a whole, was consumed by the emotionally
charged and ‘terribly difficult matter of Indian child adoptions. My own_tribe, in.the
Holyfield case, was forced to confront the issue and, having secured a U.S: Supreme Court
ruling granting jurisdiction to the' tribe, made what we then ~— and continue to do so —
believed to be in the best interest of the children who are members of our tribe. It was
precisely because of this experience that I believe the-terms of $.569 will; to the degree that
we can, best protect the futures of Indian ch&ldr@:n, theit birth and adoptive parents, and
their tribes. o i

T 'am grateful for your suppott of this legislation and for your leadetship in moving it
forward for consideration in this Congress.

_Sincerely, - J ‘
Tribal Chief
PM:tim
c: Senator Thad Cochran ~
Senator Trent Lott

"CHOCTAW SELF-DETERMINATION"

PHILADELPHIA, MISSISSIPPI 39350 .
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: palang 222 WesT 771 Avenue, Box
£ FRIAN H. MURKOWSKI oA AK 3157570
., ALASKA . 1907) 271-3735 /’
COMMITTEES: , 101 121 Avenue, Box 7
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- CHAIRMAN e A d% % s o
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7.0, Box 21647

In sum, I would like to have a subst
best interest of Alaska Native children and dalx;usve

position on the amendment to ICWA. It j isin the
Senate and Congress acts on this i unport

tate of Alaska to have this dial
ant legislation. ieiogue before the

Y nee ; WASHINGTON, DC 20510-0202 Sunea, A 536071047 " Thank you for your immediate attenr.ion to this matter.
ETERANS' 5
(202) 224-8865
INDIAN AFFAIRS . 120 Tosains Bav Boan, Sume 350
. Kenn, AX 99811-7716
(907)
108 Maw STREET
ToriaN, AK 99901-8439

(807) 225-6880

Pl

August 6, 1997

cc: The Honorable Ben Nighthorse €4 npbell

Governor Tony Knowles The Honorable Daniel Inouye

State of Alaska
P.0. Box 110001
Junean, AK 99811

Dear Govemor Knowles

On July 30 the Senate Indian Affau's committee marked up and passed out of committee S.
569, a bill to amend the Indian Child Welfare Act ICWA) of 1978. 1 voted for passage of the bill
out of committee. Idid not offer at this time the enclosed amendment language to the bill,.which
some Alaskan attorneys brought to my attention. As you know, upon my request for the State’s
position last year, John Katz sent me a letter in which he:wrote that the State “did not oppose”a
substantially similar amendment. Martha Stewart of your office today informed my staff that the
State has now taken a slightly more affirmative position, namely, if I'would like to offer the
language, then the State would support my efforts.’ As usual, Martha gave us a prompt response,,
and I and my staff apj preciate her conscientious work.

Before I can consider whether to offer the enclosed language as an amendment to-the bill
when the full Senate takes it up for consjderation, I need to know the State’s position on the
language. The language would effecuvely nullify three Alaska Supreme Court cases on the issue
of jurisdiction of Indn@n Child Welfare Act cases in'Alaska: ‘As the legislation may have great

-impact on Alaska Native children and the people, mostly Alaskans, that are most interested in their
well-being, I do not think it is appropriate for me to offer the amendment without having an -
informed position from the State.

I would like to know if you want me to offer the enclosed language. I would of course

also like to know if you support 8.569, with or without this proposed language. In addition, I
would like an explanation of the procedure for adoption and child custody proceedings of ‘Alaska
Native children in Alaska, and how they are affected by the Indian Child Welfare Act of 1978,
Can the actions of social service workers determine the court of jurisdiction over these cases?
Does the answer to this question depend on-whether the child or social worker is in a rural or urban

area? What criteria causes an Alaska Native child to be covered by this act? How does the split in
the decisions of the Alaska Supreme Court and federal courts affect the application of ICWA in
Alaska? Does this judicial split cause hardships for some adoption and child custody cases?
‘Wounld the addition of the enclosed language to the bill alleviate the hardships, if they do exist?
Has the State taken apy actions, such as cooperative agreements with Native villages and their
councils, that have facilitated the application of ICWA in Alaska, in ways that may not be apparent
from simply reading the Act? Lastly, please feel free to provide me with additional information that
will help me to evaluate the potential impact of the proposed language on 8.569.
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1 Amendment

The Indian ch:r_lcl] Welfare Act is hereby amended by
adding the follohlng new. section at the end thereof-

‘Notw:.thstandmg -any other provision of 1aw. ‘the
provisions of 25 T.s.C. 1911 (b} shall apply to any
tribe wh:_chlbecame subject te state jurisdiction
pursuant toithe Act of August 15, 1953, to the
same extent) and in the same manner, as that
provision zpplies to any other Imdian 'rribe.

|

1
i
i

Report Language

Thie amendment is intended to clarify the law with
respect to the application of the Indian Child Welfare
Act to tribes inimtates covered by Public Law 83-280.

It spec:.f:.es that. section 1911(bk), which prov:.des for
what is known asg |“referral ju.':':l.sd_‘l.et::l.on." applies to
all such tribes J:Ln the same manner as it does to Indian
tribes in other! (states. Section 1511(b) establishes a
form of concur.cant jurisdiction for tribes and’states,
a Jurisdiction that is available under the Act for all
fedarally recognized tribes. The amendment makes clear
.that application iof section 1911(b) ‘s zeferxal
Jjurisdiction deoes not regquire that a "P.L. 280" tribe
firast invoke the l::eassumpta.on provision of section 1818
(which applies to tribes seeking ko reassume exclusive
Jjurisdicticn m:.c’ler 1911{a)). The amendment 1is in
conformity wich | [thhe rulings of the courts of appeals in
the Eighth and N:unth Cireuits, see, Walker wv. Rushing,
898 F.2d 672 (8tH Cir. 1890): Village v. State, 944
F.2d 548 (3th c::'- 1991) .

WPOCS\T . \ICWA\DET4.L. .
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July 2, 1997

Chairman:Ben Nighthorse Campbell
Senate Indian Affairs Committee -
838 Senate Hart Office Building
Washington, DC 20510

Dear Chairman Campbell:

We are pleased to provide this statement for the record of the Joint Hearing with
the House Committee on Resources on H.R. 1082 and §. 569, bills which would amend
the Indian Child-Welfare:Act of 1978.

F1rst of all, we-are concerned that, apart from Rep. Pryce, the public witnesses
invited to appear before you at the-Joint Hearing were all in favor of the proposed
legislation. In fact, the National Council For Adoption went so far.as to request the
opportunity to offer testimony both verbally and in writing but was refused. With all due
respect, we do not believe that a truly democratic process was used and that therefore the
legislative history for-these bills is less useful than it should have been. «In effect; one side
of the debate was denied the forum of the Joirit Hearing to present its views:: It is one
thing to differ and quite another to deny others the opportunity to present theirviews.

Not just the public but the members of both Committees have the right to hear all sides on
the important and complex issues which are contained in this legislation. We also wish to
point out that this same approach was taken by the Senate in its hearing last year: apart
from Members of Congress, the only witnesses the Comrmttee allowed to testify were
those that supported the legislation. : :

Secondly, nothing that appears in this statement-for the record can have the.
potential educational impact of oral testimony, and the give and take that usually
accompanies such testimony. By that, I mean that the representatives of the media:who
were present at the hearing were, with the exception-of Rep. Pryce’s testimony and
comments, not allowed to judge for themselves if the other side of the.debate had
anything worthwhile.to offer. - The general pubhc will not be readmg the pnnted record of
the Joint Hearing, when it is pubhshed

The reason we wish to' make a point about the exclusion of witnesses who oppose
these bills is that in the recent hearing it was claimed that the adoption community and -
adoption attorneys endorse H.R. 1082 and S. 569. The truth is that some of those in the

2
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adoption community and some adoption attorneys endorse these bills. Merely because aﬁ
organization’s Board has endorsed legislation does not mean that every member of that
organization has endorsed it. Indeed, it is our contention that the minority of atforneys
-who are concerned with adoption matters specifically and family law generally endorse
these bills. The majority of attorneys not only disapprove of these bills, they would prefer
that ICWA itself be repealed. As for adoption agencies, this very diverse group of - -
organizations does not take a common stand on any issue. We do state that the majority
of private, not-for-profit agencies are opposed to these two bills. The Congress should be
clear, therefore, that a minority of the adoption community supports these bills and the
majority opposes these bills.

Finally, here are some brief comments outlining some of our concerns with the
legislation. :

First, we wish to associate ourselves with two of the comments made by Rep.
Pryce. She said that ;in her opinion, as someone who had been a sitting judge, that the
legislation was very complicated and complex. She also said that she believed the
legislation, if it becomes iaw, will lead to a great deal of litigation. Specifically, she said
the legislation will rr;1ake a lot of business for a lot of lawyers, and make a lot of lawyers
rich. ;

. Second, we wish to add that two of the major concerns we had with last year’s
legislation, as-it pass%'ed the Senate, are still present. The legislation would put into federal
law, for the first time, a court-enforceable right of visitation for the birth parents, the
extended family and the tribe. The legislation would also codify the expansion of ICWA
to cover all voluntar]y adoptions.

I

In terms of the court-enforced visitation provision, as the hearings last year and
this make clear, the intention is to encourage more bargaining between tribes and birth
parents and prospective adoptive parents and their attorneys. This bargaining is certain to
lead to more delays, as tribes resist the clear mandates of state courts and make the child
the pawn. Indeed, vjve heard last year and this from the attorney for the:Rost twins that
such a provision would, in her view, have allowed her to construct a settlement of her
case. And the reaso;n given for the court-enforced visitation? The tribes do not trust the
Rost family. We ask: what sort of environment is going to be established for those
children, or any child, if the atmosphere is so poisoned by distrust that one of the parties.
insists on a court-oridered enforcement of visitation? Doesn’t this sound hauntingty like
the kind of child custody battles, the unfortunate and destructive tugs-of-war that take
place between parents in divorce cases?. Why import into federal law. the litigious
atmosphere of divorce child custody battles?"

The fact is that if and when the possibility of court-enforced visitation is made
possible, tribes — and at times, birth parents — will routinely insist on these arrangements.
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‘ It is important to clarify that these agreements, which change the very nature of
adoption, are many steps beyond what we understand to be “open adoption.” The various
forms of “open adoption,” which range from one time face-to-face meetings to
‘agreements for ongoing communication through a third party, sometimes with exchange
of identifying information, are quite different from the kind of ongoing access that would
be codified in federal law-under these bills, :

Portraying our opposition to this “co-parenting” provision as somehow a.

ref’l:ectiqn of views against “open adoption” - as has been done by some supporters of the
legislation — is a distortion. e : ‘

The bill would require notice to the tribe or tribes of all voluntary adoptions
involving a child who may qualify for tribal membership.. The fact that this is not
presently a requirement reflects the intent of Congress 'when the law was originally
enacted: yoluntaxy adoptions were not ICWA’s concern. ‘After all, by what stretch of the
Imaginatjon could an individual, say-a pregnant woman who has no Native American
blood quantum or other connection of any kind to any tribe, somehow come under the
sway of a tribal court simply because the male who impregnated her had some small
blood quantum of Native American heritage?  Indeed, the very concept that a U.S. citizen
whether Native: American ,,or’hot, living on a reservation or not, could somehow be forced,
to submit her plan for her child’s adoption to a tribal court, as if the tribe somehow
“owned” her child, is repugnant to most U.S. citizens.

"At the time ICWA passed, the focus was involuntary placemerits of Indian
children — children about whom there was no debate as to whether-they were Indian—
who lived on reservations and who were involuntarily removed from their Indian
families. The kind of case that ICWA was meant to address was recounted last year in
the statement by Russell D. Mason, Sr., Chairman, Three Affiliated Tribes. On page 2 of
his testimony, he talked about “..:non-Indian social workers [who} arrived in a station
wagon...” to take away an Indian grandmother’s four grandchildren. Later, just before
ICWA passed “...the non-Indian social workers took her newborn son right from the
hospital.” ' : SR e

The injustice of the case described by Mr. Mason, however often it may have
happened, is what led the Congress to pass ICWA nearly 20 years ago. Now, the injustice
has been flipped 180 degrees. oo

Now, in the name of tribal sovereignty, a woman who is non-Indian and who
wants to voluntarily place her child for adoption would have to give the'tribe or tribes
notice — even if the father of the baby approved of her adoption plan. Where once, there
may have been non-Indian courts ruling unjustly and involuntarily separating children
from their parents, now it is Indian courts which wish to.have.the power 1o intervene in
the lives of non-Indian women.
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Make no mistake about it. .-When Sen. Inouye talks about an adoption of a chlldf
from China taking place according to the laws of China, that certainly make;s:sense .
because both of the biological parents of the child reside in China and are citizens of /
China. No such parallel can be drawn in many cases that.-we have seen in recent years. In
particular, when the pregnant woman is not a member of a tribe gnd is in no way a .
“citizen” of that “government”, how can it be argued that the United States should hand
over her child’s fate — and in many instances, her own peace of mind ~ to another
“government.”

Imagine what the response would be if someone were to suggest that fully
separate and sovereign governments that border the United States, such as Canada or
Mexico, were to claim that any child sired by one of their citizens could only be adopted
if Canada or Mexico’s:courts agreed.

In last year’s hearing before the Senate Committee on Indian Affairs, the scope of
the problem was laid out in the testimony of Jack Trope, speaking on behalf of the
Association on American Indian Affairs. On page 15 of his written statement, he put the
Indian population at 2 miilion. Sen. Campbell said that 15 million claimed Indian
ancestry. That means, taken together, that 17 million U.S. citizens are officially

recognized or claim Indian ancestry. Many others may actually have Indian ancestry they
are unaware of. |
At least those 17 million need to be taken into consideration when voluntary
adoptions are contemplated. We estimate that the total pool.of potential people covered
under the expanded swayliof ICWA is 25 million, or about 10 percent of the population.
At the very least, this means that notice will have to be given to the tribes in perhaps 10
percent of the voluntary, rflon-relative adoptions.cach year. That is at least 3,000 and may
be 5,000 cases. And, to bé safe, if there is any doubt about the ancestry of one of the birth
parents, notice may be given when neither has any Indian blood quantum.- A huge
number of adoptions would lose their confidentiality through this transmission of
information to the tribes. | This is a sure prescription for massive, expensive growth of the
BIA and tribal bureaucracyies — growth that will entail new delays and new budget outlays.
1

A major 1ssue waﬁ' made in the hearing about the concerns raised by those
organizations which describe themselves as “pro-life,” and who objected to last year’s
proposal on the grounds that it would increase the likelihood that women would choose
abortion. The thinking whs that, faced with the choice of placing one’s baby with the
family (or attorney, or agel:ncy) of their choice or turning the case over to a tribal court,
with the possibility that the child might be adopted by someone the mother does not
approve, many women will choose to abort.

The argument macde in the hearing this year, echoing statements made by
Committee staff, was that|“Indian women do not abort.” So far as it goes, that comment
may be pertinent, but it does not speak to the issue of what non-Indian women who are
impregnated by Indian men will do. If one can estimate that at least some significant
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portion of the pregnancies involve non-Indian women, and certainly the data suggest that "
this is so, then what of the abortion decisions of those women? Those in the pro-life.
organizations who question the impact of ICWA on abortion have a very.valid point, in
our view, especially as regards non-Indian women. '

There are many other aspects of the legislation that one could comment on, but let
us conclude with just one: the impact of the delays built into the proposed legislation.
The legislation gives tribes a specific deadline to meet —a de?ﬂine that the witness for
the Navaho Nation, Thomas E. Atcitty, favoring the legislation said, in this year’s
hearings, that they felt they would be unable to meet. He a; ked for 90 days, not 30. ‘At a
time when the Congress and the Administration is, in other discussions, talking about
moving quickly to assure permanence to children, how is 90 days in foster care a step
forward, even if all the other objections we and others have to this legislation were met?

Rather than pass this legislation, which we strongly oppose, we suggest that the
Congress enact H.R. 1957, sponsored by Rep. Tiahrt.and with Rep. Pryce as co-sponsor.
We have not yet had the opportunity to review legislation which Rep. Pryce told the Joint
Hearing she planned to introduce, so we cannot state whether we will endorse it or not.

Thank you for considering,our views. The organizations and individyals whose
names appear below join in opposing H.R. 1082 and S. 569..

Sincerely,

|
AARON BRITVAN, CO-CHAIR, ADOPTION COMMITTEE OF THE NEW YORK |
STATE BAR ASSOCIATION* - ; e
CHRISTIAN COALITION g " ’
HEAR MY VOICE, PROTECTING OUR NATION’S CHILDREN
INTERNATIONAL CONCERNS FOR CHILDREN

kidsHelp! FOUNDATION W « "
NATIONAL COALITION TO END RACISM IN.AMERICA'’S CHILD CARE
SYSTEM / ‘ ‘

NATIONAL COUNCIL FOR ADOPTION
RITA SIMON, AMERICAN UNIVERSITY*

* individual affiliations:are for identification purposes only and do not necessarily :
represent endorsement by the organizations or institutions with which they are affiliated.
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" Apri 15,1997

The Honorable Don Young
Committee ort Resources
House of Representatives
Washington, DC 20515

Dear Chairman Young:

} The Alan Guttacher Institute (AGY) conducts periodic surveys of
medical providers of abortion services nationwide and these surveys are
acknowledged in the Statistical Abstracts of the United States as producing the
mosticomplete count of abortions performed throughout the country. Thesc
surveys complement the abottion data collection efforts of the Centers for
Disease Control and Prevention (CIDC) which depend primarily on reports from
the 45 states that compile such information, These reports vary in their detail
and completeness, but they often contain information—such as data on race and
cthnicity-—not routinely collected by AGL. We do have a fifc of such reponts,
whic%l we made available to Ben Hirschk who came to us with questions similar to
those; posed In your letter. . E

We have read the proposed legistation carefully and cannot imagine how

the proposed amendments to the Indian Child Welfare Act (ICWA), or the 1978
legislation, could in any way have an impact on the abortion rate of the Indian
popujation. It would be extremely difficult and time-consuming to do the kind
of sta%tistical analysis which the Committee desires, end, in our judgment , such
an analysis would niot likcly prove reliable in terms of the impact of the 1978

ICWA.

One factor is that mentionc& above, namely, that nbérlion data by

ethnicity are collected at the statc Jevel, with five states (Alaska, California,
Iowa, New Hampshire and Oklahoma) nat collecting abortion data at all.
Another is that the date, when available, may be incomplete and insufficient to

ot

ALV
differer

PPy
ntiate

Native Americans in the general population and thase

living on tribal lands. It should also be kept in mind that there may be

i ; Py - . A

227

fluctuations in rates of abortion from yeur to year as there are for many other
vital statistics.

Finally, the availability of abortion services in the years following the
initial passage of the 1976 Hyde Amendment prohibiting the use of public funds
to pay for abortion (but enjoined by the courts until 1980) would have fluctuated
during the period and probably affected the abottion rate, Of course, to this day
it yerves to curtail the abortion rate of women who are dependent for their
medicaj care on Indian health facilities and, to a lesser depree, of those Native
American women in the general population who are otherwise eligible for
Medicaid.

For all the reasons above, we regret that we are unable to meet your
request a3 we do not feel that we could defend our estimates with any degree of
confidence, Perhaps the CDC might come to a different conclusion,

0 (osans
Jeagnie I. Rosoff
President

P
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AMERICAN i
PSYCHOLOGICAL
ASSOCIATION

May 8, 1997

The Honorable John McCain
United States Senate

241 Russell Senate Office Building
‘Washington, D.C. 20510

Dear Senator McCain:

On behalf of the 151,000 members and affiliates of the American Psychological Association
(APA), I am writing to express our support for the legislation that you have introduced with
your colleagues, Senators Campbell, Domenici, and Dorgan, to amend the Indian Child
Welfare Act of 1978 (ICWA), S. 569.

As psychologists, we understand the need for children to grow and develop in loving homes
and supportive communities. 'Among Indian people, the history of extended child-rearing
responsibilities among many members of the community provides a natural means of
safeguarding the well-being of children. Unfortunately, federal government policies prior to
the enactment of ICWA in 1978 undermined traditional child rearing practices of Indian
people. We applaud your legislation for reinforcing the original intent of the ICWA -- to
protect Indian children and families and formalize a substantial role for Indian tribes in cases
involving child custody proceedings — while ensuring faimess and swift action in custody and
adoption cases involving Indian children.

|
Prior to passage of the ICWA| Indian children were twelve to eighteen times more likely than
-non-Indian children to be placed in out-of-home care, with 85 percent of those children placed
in non-Indian homes. Passage of the original ICWA. in 1978 represented a milestone in the
federal government’s recognition that policies must be enacted to protect and preserve the
Indian family and its culture. fSinc’e that time, many .Indian tribes have developed child
welfare programs that draw upon traditional practices and natural helping mechanisms. These
systems will be enhanced by policies that strengthen tribal authority over Indian child welfare
programs. %
Many of the controversial cas%:s surrounding the adoption of Indian children appear to have
developed as a result of poor or non-existent enforcement of ICWA provisions. Provisions of
your legislation, including criminal sanctions to deter fraudulent efforts to hide a child’s
Indian heritage, early notification to an Indian tribe by a party seeking to place an Indian
child in an adoptive situation,jand court certification that the attorney or adoption agency
facilitating the adoption has informed the Indian child’s birth parents of their placement

options and other provisions of ICWA, offer substantial improvements to enforce the letter

and spirit of ICWA.
750 First Street, NE
Washington, DC 20002:4242 |
1202) 336:5500
1202) 3366173 TOD

Web. www.apa.org

T )
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The VAPA supports this legislation without revisions or weakenin
require any additional information or assistance in plannin,
do not hesitate to contact me. )

ening amendments.; Should you
g hearings regarding this bill, please

" Sincerely, (\
Henry:Tomes, Ph.D.
Executive Director,

Public Interest Directorate

ce: Senate Indian Affairs Committee
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Board of Directors h N

' Sl Executive. Director
. lNDlAN John Cardinal O'Connor, Prasident and T_m_nsuTre\r]I A Lenz
Anthony Cerdinal Bevilacqua Monslgr:'r 83542 .
MﬁSSlONS william Cardinal Kealer {202).331-

2021 H Street, N. W. ~ Washington, D.C. 20006-4207

June 18, 1997

i campbell.. 7
The Honorable Ben nggthorse 0 .
Chairman, Senate committee on Indian Affairs
U. S. Senate’
washington, DC 20510

pDear Senator Campbell:

I am writing to you and all the membefx;ase 1;: Stggawierfx:t;;
Committee on {Indian Affairs because of the keen h'ldré% T ive

ience in regard to the adoption of Indian chi A'an'tribes
izgirfew Americans have any idea of how the var%ﬁ:iiﬁgt;tes. bes
fit into the organization of society 1in the Unloi e e and
e tnae thé_y T rtion havsih?.liefn;i?(dmg;\fbleurin%% congress seem to
gzttﬁ?ﬁﬁufoggigigg°§§§2ns couple of any culture should have the

right to adopt children of any other culture, the facts of life do
not support such thought.

The letter written by pouglas Johnson, ngislati;g;gi{:c:ogagi
the National Right to Life Comniltféei;‘ o p;xc?:s;:d :étion’ ic a case
1 int. nuoting the Nationa oun ; 1
gﬁoﬁglgt 19%%? tﬁg number of the bill introduced in the 104th
congress, ;

nyf 8.51962 becomes law, it would be the.end of ;gguntagz

adoptién of children with any hint of Indian a?fe liés o

prudenﬁ agency or attorney is going to expose themse e e

the risk of criminal prosecution under the bill because one

more of the over 500 tribes may cons:ﬁei a'bChlkl)calvEggbeit S1'1 tlawn
for the purpose of the ICWA =— each tribe ;
unpubllshzd %nd ever-changing definition of ‘membership and
secret ! membership rolls.™

i i bout. "unpublished
The last reference in the quotation §bove a e

and ever-ch?nging definition of membershlp andvsecreF member;n;i
rolls" is - an exaggeration. Requirements o§ member§h1p vary fr n
tribe to trﬁbe,.but only tribes can determine who is a membeiizs
that tribe.| Tribes are governments who have ;lgged:SOlem;rZEziding

i anothei. government, the United States © erica. -
2;22 tribes age make befieve structures th:t ghangs;frzg;gggsgot§:¥
i t of the reason Indian tribes are not glven the col
tggiagesera...Secret membership rolls oqu adgs to thg insult shig
tribal governments have to endure and in this case 'in regar
their children who are cherished and loved by them.

"SUPREME LAW OF THE LAND.
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- We ‘should look at the American Indian Tribes “and the Indian
Child Welfare Act Amendment. We: call groups of Indians Tribes, but

""we could’as easily and correctly speak of them as Nations, Pueblos,

Communities and Governments. Whatever word we chose can easily Ffit
our understanding of the unity that members of tribes sought. ' They
had 'a unity which exceeds by far anything- that. we have in our
communities today. From the Indian’s viewpoint the term tribe is
not a term with barbarous meaning. Because they did not have much
in the way of material possessions, they looked to the strength of
their unity as a great sustaining power for them. They were a
‘small group of people surrounded by many hostile neighbors. We
must remember: that while we use the term "American Indian" for the
more than five hundred tribes in the U.S.A.' today, they did not

look upon themselves and their neighbors as a unified organization
of nations. ' «

Today many persons who are not Indian tend to look down on the
‘term "tribe". "Tribe" carries the suggestion of a few members,
organized as a community to care for jifs own. That phrase "a
community to care for'its own".-is a good phrase. Often, we do not
think of a "tribe" 'in such terms, but furdamentally that is what
they are. The fact that they were nations of several hundred
did not detract from their purpose of unification. “.Before the
founding‘ of the United States of America as a nation, .western
European nations entered into treaties with Tribes of American
Indians. After the United States was established, it signed
treaties with Tribes because it recognized those Tribes as
sovereign nations fully capable of signing terms of agreement with

any other nation. Tribes interacted with all national communities
on as international scale.

In fact in the Constitution of the United States of America in
Article Six we read: "“The Constitution, and the laws of the United
States which are made in pursuance thereof; and all the Treaties
made, or which shall be made, under the authority of the United
States, shall be the supreme Law of the land; and every Judge of

every State shall be bound thereby, any Thing. in the Constitution

or ' the Laws of the State to the Contrary notwithstanding." This
nations ' recoghizes that its treaties with the Tribes are THE

This nation signed’'solemn treaties with
the Tribes. We are bound® to recognize what our Fathers have
signed. ' We need to understand the nature of "Tribes" if we are to
appreciate that to which we have agreed.

Because we are so large a nation, ,with almost 250,000,000
members, we do not realize what a tribe is. A'tribe in contrast to
the United States is a gathering ‘of- a few hundred people into a
government that supported itself while surrounded by so many other
governments. To put power on the.very first level of support they
had the extended family. Such a relationship. could be counted in
many ways, but that of the Sioux is a good example. It is a family
structure in which all the brothers of the birth-father are called
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pATHEER, and all the sisters of the pirth-mother are called MOTHER.
U phere was no other addition to this title. A mother and all her

gisters were called MOTHER, and .a father and. all his prothers< were
called FATHER. The term ‘“cousin' was not used . in: the first

.generation. at is commonly called cousin “in.mode culture were

referred to as _prother and sister. ~So & ch_illd had many  more
prothers and sistersthan is common in our families today.

sistefs of the father were call Aunt, and brothers of the
mother were called Uncle. The child grew up with a group _of
mothers and a group of fathers. In fact because of this the child
never faced the possibility. of becoming an orphan. ~There were
always Fathers and Mothers to care for him or her. That fam%ly
pattern comes down to my time. I. recall as a teacher when a child

Aunt. Later when the teacher realized that he had gone with the
person he or she would call aunt, she would accuse the child of
lying to her. He was hot lying, he was peing true to his .culture.
The fact that the teacher used a different . scheme of naming
relatives than the Tndian boy did not seem to matter. But it gave
the Indian boy the appearance of being untruthful. Grant that the
child was intelligent enough to recognize that it would be simpler
to refer to  her as npMother" rather than "Aunt" as the. teacher
called her, it really was not a case of lying.

For tixe Indian child. the term "Mother" was the "title of

affection that he used to describe the sisters of his birth-mother.
He used it%honestly. But for the most part the teachers of the
Indian child did not take enough time to learn the terms for his
closest relatives. 1f she had heard of this culture, ‘she would
probably refer to it as some antiquated idea, put it was not
antiguate. | It was real. T+ right at the neart of his
relationships.
{

1

There have been statements made that most Indian mothers would
seek abortions if this bill S. 545 becomes the law of the land.
such talk is utter nonsense. It indicates how those who support
such an idea do not understand S. 545.. 0On the reservations the
extended family still exist even though we .are almost at the end of
this millennium. savage attacks on the naming of the closest
members ofia person’s family is one of that last things we need.
Tt is uncivilized for any of us to be so conceited that we think
our way of gnaming fanily member is the ONLY way that exists. If we
do not understand the diversity of cultures to appreciate the was
of the Indian then it is better for us to be guiet until we do have
some grasp|of the tribal way of life.

If n'?e would only pause and think about it, we would see that
this naming of relatives is no different than that of the Jews 1n
the time of Christ. often from the various references to persons
in scriptui;e we recognize that somehow it does not work out. Of

[
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course not,

it we nam i
century . wh e relatives as we ;
ry:-when they named relatives as Jewsd 9dijgl a:':h?:htatet :::entieth
s%a, of the

Christian period
name .their ::'elat:i'veso.ne has to -respect ‘the rights of cultures to

To give this re Coas . ‘

long associati respect to individual Indi

then thatcwiafli c;nu‘;i‘:ﬂ;ofzrge: o iousg, have 2 “deep pl?:dc‘a‘?:t::d}i‘g‘g’e £

than yo AR ealize that th 3 o
you have and it'is not your to-force ?,Yaf:;’:_ ggfggr:nt values

; R em.

To take a case. f
mother wh  from today’s societ I
an alcono°1fcadpi‘ﬁ;oﬁh“%::ken from her by );:Ihe sgf: bgga li‘:e Jsif}llctleia}n
child, but y recognized that she: - is
Tribve or thzhee -x:::d:gtf::?gto gkaxve the chifdwg:;gvggaggg: 3:2
society nam § ° e urged her i
in they Indieasn r:;.sat;\{:z, h‘;‘;‘a'%”l)l for -the care :; u)'ns:: 'ch?lidmvovgizg
ribe were fulfilled ousin’s" child. The

. . They did 'he needs. of the
probabl ; ey not lose |
named ozed;g :Iset ~czk‘1e.i.a11dj;ze it, but it used mo?ieic-hh%'—g;:min?]i e
today. s mothers as its mother in the 1ang“g);ea2g

Actually the birth- i
her relationship to the chii“gfiher did not have a violent change in

do not see what _Cultures are so varied, yet wi
understanding. they contain, they can totally' zsca;};enoﬁf.

When the Indian chi :
three our X ild Welfare Act was sign A .
into non-];?lfui;%u;a;lililiirsenT‘:It;o were é:lace forqadegp':?gg &Zfel;’digﬁé
their cul N parents were go

adopted a“‘g‘;ltlﬁigovaere beyond any pomplain?;.°dé03§3§§t ggogt}e' -
Indian, when this chifgl‘;'gt‘)foatt‘:hi&ld who had; the appe'aranceegfh:g
educati ] e Junior High . A

an Indji‘;?ﬁ hewl;ecame curious about himself. g%iivgidoifthls ‘Ipr her
g“e?‘ti"ns -becam: :g gfstuv;gzzqwt?}faet myfttrue ,parents 1ik1;gan~;§e§:
egin to fall, he or she w often his or her grades

ould b : € would

would be an absence from home fo: gcifystoatdr; nt):{j’.mes'ometlmes Ehere

child wo (o] le) rry (o}
1ld n about h thi h h h
d uld be told t to wo ho such thing that he or she

was loved by the adoptive pdrEHtS. But the child would continue

Someti $nkd X
the adoytedm:hffgausi:ft:;‘seedggntlng; crimes were committed and
3 M - stan ] >
parents sometimes became impatient wizisttten cs:flsde & W‘::'l :gOptive
N e

adoptive parent. i
price. > s stayed faithful to the «child, it was at a great

Someh
prd provideg owsﬁtéezhknew that more was expected of them th
Yo e chiJ:d o egrf vge;lrf% :;;r::f}lsed,b since they had so 11221?‘?0'
giv ion about Indi
se of the Greeks, it was a true tragedy.n ;:;tggge‘?::y t.o gfathe
me.

The Indian child wan
he ) hild wa ted to know. The adoptive parents had no

As a i i
priest I have advised non-Indian prospective parents to
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forgo their desire to-adopt Indian children because I could see
this very problem.lying ahead-as the child grew older. It is not
fair to the child to place him or her in a position in which there
can be no answer to the questions the child would ask as it grew
older. The child would be haunted by wanting to know. The
prospective parents through no fault of their would have no
answers. Tragedy awaited.all family members’

Tragedy because culture has the color of water. Whatever it
reflects is its color at that moment. For each of us. as we are
born into a culture, that culture from the start of our lives gives
weaning to all we do. We do not realize that there other cultures
different' from ours. We do not realize that other people from
other cultures have different = approaches to the Dbasic
characteristics of life. We are distinguished by our cultures, and
often we tend to believe that our culture is right and all the
other people are wrong. We must work hard and study deeply to come
to an understanding of how deeply we individually are affected by
the culture of our lives. As a matter of fact, Anthropology which
is the study of cultures, began as a formal course of study only a
little more than 150 years ago. It is younger than we are as a
nation. |

We speak of savages and barbarians, not because we know people
to be such creatures, but because we know that somehow they act
differently than we do. They have a different approach to life.
They have a scheme. of life that does not fit into our way of
living. Sometimes: we can recognize that people of other cultures
have some basic sense of the same values that we have. Allow me to
recall. a §story that has been handed: down for generations of a
pioneerinyg family -and its encounter with Indians., '~ One evening
these settlers notice a small group of Indians approach. They were
terrified, but decided they would be friendly. ~ So with gestures
since neifher spoke the others tongue, they“had they sit down and
fed them.j When they finished eating, the Indians smiled and left.
The family was relieved to have come so close to the Indians and to
still be alive. Several days later, however, they saw the Indians
return. :tThis time they brought two deer that they had killed.
These they left with the settler family., They were grateful and
they showed it. The white settlers did not know that generosity
was the prime characteristic of this tribe, but they knew that the
deer werei in exchange for the meal they had received.

The non-Indian adoptive parents are much like the settlers in
this truejaccount.  They had no idea of how a tribe might list the
possible characteristics of its life. ' That "generosity" should be
at the very top of the list would amaze them, but it shows how
close we|are to other .cultures when like them we do not list
"generosity" as the top '‘quality of our lives. This is something
that most|adoptive parents would not understand about the American
Indian. ‘They could not pass this information on to their “Indian
child.
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Those who somehow.see t ’ Y ‘ .
of abortions by Indian: women ‘lcll?: ot nae. Ohahis Act as a certainty

i Y : not-have the knowledge that i
Ege;sigzi;!;etzlaih allxid:::ﬁ g;a:ple. A:hculture is the g°1°ra§fw:a¥§:<:l
I t . es are € same. They should
psychologist Eric Erick 4 i 4 P orgine
oftliine Ridge. 5 D sons’ account of 1.1feram:ong the= Oglala Sioux

un birth by his mother who recogni i

lixember of the tribe is to. be bor!xzx. e awaite miy oot another
ove. (How tragic that so

experieng:e, but hove toat many mothers can not have that

There is an Indian term that is translated into English as

"Precious Child" and is used fr equent Y .
ntl in regard to children
Children are precious. When we look at the fami struct of the

k hi ly ructure of th

wWe can only recognize the high level of 1
_ o
ci:géidz;in. Modern America with its notions of abortion do not fit
antopt aeboiirg;ins ;;defanofv lifgl; American women may reluctantly
> . omen have no place for it in thei h
of life. Even the current law £i i i S View by
: ..fits into the Indian’ i
allowing one, whom we call cousin i rother or
1 we but for them is a broth
:;zt:irm;ilg :fl :;xea C‘J:hlld fa mother and father, to adopt that Ziigg
5 ransfer of car i i
way is alveadsy motho e to that one whom in the Indian

To- say -as we quote above, "no prudent a : i
R gency or att
gogng to expos':a ‘themselves to the risk of crim}i{nal progzgte%i;i
;gi:rbﬂxle ;);.é.;. N il:e tf; q.st:e\,lst:ledge hammers to strike at mosquitos
h 11 ¢ imits to the rignt of tribes to assert their
rights in instances of adoption. Mothers P ron
: . who have moved awa
;lx;l..bal _valqes are not the §ubject of tribal care in this ybﬁicl)x-n
vaitsxe:lgxdliifgr tthe 1bAenef;tvof Indians who are proud of their
sk Lo cling to them even when for on
another they must place a child for adoption. ¢ reason or

I join with all Indian Tribes and a
recommending the passage of this B{ll s
American Indian children.

. £
gencies who .support them in
- 569 for the protection of
Thank you for this consideration.

Sincerely yours, ‘

Ted Zuern, S.J.
Legislative Director
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Unirrep Sourn anp Eastern Trises, me.
711 Stewarts Ferry Pike * Suite 100 « Nashville, TN 1;72
Telephone: (615) 872-7900 » Fax: (615) 872-741

November 21, 1997

The Honorable Ben Nighthorse Camppgll, Chairman
Committee on Indian Affairs ’

838 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator Campbell:

The United South and Eastern Tribes, Inc. (USET) is an inter-tribal orgaxfizgtlgn that represents )
Governments of twenty-three Tribes located.in the states of Texas, Louisiana, Mississippi, Alal;ama, Florida,
North Carolina, South Carolina, New York, Connecticut, Rhode Island, Massachusetts and Maine.

!

irec 1 i d in Philadelphia, Mississippi on
The Board of Directors, at its Annual Board of Directors Me<?tmg ixel :
October 30, 1997, passed Resolution USET 98:02. This resotution titled Support for ICWA Amendments:
H.R. 1082 and S. 569" is attached for reference.

The USET Board of Directors endorses the tribally initiated amendments to:the ICWA as prol;<;;§d in
H.R. 1082 and 8.569 and ?calls upon the 105th Congress to enact' this 1egis{auon. The USET»Boa_r(cll o; ) tuectors
also calls upon Congress to review the “existing Indian family” interpretation of IC'WA and cts)ﬁm ledr uf 111}'; o
legislation that would apply ICWA to all “Indian children” as that term is defined in ICWA: Shoul yo
any questions feel free to contact my office. :

* Sincerely,
4 in
James artin
Executive Director
JTM/ar
Enclosures

cc: Secretary Bruce Babbit, DOL

Honorable Don Young, Chairman of Committee on Resources
)

“Because there is strength in Unity”

s
o
[N
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Unirep South anp Eastern Triges, iNc.

o B

Starges

Resolution No. USET 98:02 »
SUPPORT FOR ICWA AMENDMENTS: H.R. 1082 AND S, 569

WHEREAS, the United South and Eastern ‘ Tribes . Incorporated (USET) is an intertribal
- Organization comprised of twenty~three (23) federally recognized tribes; and

WHEREAS, the actions taken by the USET Board of ljirectofs officially represent the

Intentions of each member tribe, as the Board of Directors. 1s comprised of
delegates from the member tribes leadership; and ,

WHEREAS, the USET Board of Directors is dedicated and committed to the needs of its
tribes and members to- the goal of preserving the sovereignty, inherent rights,

_ integrity, and stability of our Indian children and families; and -
WHEREAS, the Indian Child Welfare Act of 1978 [ICWA] was designed in consultation with
Tribes and was enacted to support Tribes in the protection of their. children from

unjust removal and to strengthen their families; and

WHEREAS, the 104th Congress, the House of Representatives, in Title TIT of the Adoption and
Stahility Act of 1996, passed amendments to ICWA which would have seriously
limited the ability of Indian Tribes to participate 1n foster care and adoption
decision-making affecting ?I\fir’chil,dren; and .

A4

WHEREAS, various members of both the House and Senate continue to advocate for either

complete repeat of the ICWA or other legisiation that would seriously limit Tribat

involvement in foster care and adoption proceedings affecting their children; and

WHEREAS, the USET Board of Directors at their Semi-Annual Meeting in Bangor, ME on June
"7 21,1996 considered and endorsed aiternative amendments.to ICWA [see
Resolution 96:34] which were the result of a one-year process of discussion
between Tribal representatives, tie National Congress of American Indians and the
American Academy of Adoption Attorneys; and /.5, '

WHEREAS, those “amendments™ have been introduced in the 105th Congress by

Congressmen’ Young and Miller as H.R. 1082 and Senators McCairvll,‘ Campbell,;

Domenici and Dorgan as S, 569; and
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WHEREAS, H.R. 1082 and S.569, drafted by Tribes and Indian organizations 1 consultation -

with representatives of leading adoption attorney organizations, include the

following elements:

. Requires notice to Indian Tribes and extended family members, as defined by
_the respective Tribe receiving notice, in all voluntary child custody
proceedings.
. Provides for criminal sanctions for anyone who assists 2 person to conceal
their Indian ancestry for the purpose of avoiding the application of the [CWA.
. Authorizes state courts to enter: orders allowing for continuing contact
befween Tribes and their children who were adopted. )
. Provides for certain provistons placing time fimits on the Tribal and extended

family right to intervene in voluntary child custody proceedings and the right
of unwed fathers to acknowledge paternity, and

. Mandates that the judge in a termination of parental rights or adoption
proceeding assure that the parents of an Indian child have been informed of
their ICWA rights; and

WHEREAS, Courts in| several states have interpreted the ICWA as not applying to Indian
children who have not been in the custody of an “existing Indian family”; and

|

WHEREAS, this State Court concept of “existing Indian family” removes many Indian )
children from the protection of ICWA and from any reiationship with their Tribes
and for this reason is universally opposed by Tribes; therefore, be it

RESOLVED, the USET Board of Directors again endorses the above mentioned tribally initiated
amendments to the ICWA as proposed in HL.R. 1082 and S. 569 and calls upon the
105th Co;ngress to enact this legislation; be it further

|

RESOLVED, that the QSET Board of Directors call upon the Congress to review the “existing
Indian family” interpretation of ICWA and consider future jegislation that would
apply ICWA to all “Indian children” as that term is defined in ICWA.

|
i
f
} CERTIFICATION
|

" This resolution was duly ;jpproved at the USET Annual Meeting, at which a quorum was present 1n
Philadeiphia, Mississippi on Thursday, October 30, 1997.

il Bughy s

Keller George, PresidenF Beverly Wright, Secretary
United South and Eastern Tribes, Inc. United South and Eastern Tribes, Inc.

I sl 4

239

Unrrep Sourn ano Eastern TrisEs, iNc.
711Stewarts Ferry Pike * Suite 100 » Nashville, TN 37214 .
Telephone: (615) 872-7900 « Fax: (615) 872-7417

UNITED SOUTH AND EASTERN TRIBES; INC,
Resolution No. 05/95-11LA ’
OPPOSITION TO INDIAN CHILD WELFARE ACT AMENDMENTS
vWHEREAS: the'Unitefi South and Eastern Tribes, Incorporated (USET), is an inter-tribal
S \Worg‘ambz‘anon cqmpr;sed of twenty-one (21} federally recognized tribes; and
the actions.taken by the USET Board of Directors officially represém the

..., Intentions of each member tribe, as the Board of Directors.is.comprised of .
delegates from the ber tribes leadership; and 0

WHEREAS, the USET Board. of Directors is ﬁrml‘y'commmed to the.goal of,,pl%tecting the

sovereignty of Indian tribes and safeguarding the status and integrity of tribal

. custom. and-culture by assuring that:the integrity and stability of Indian:families

- 1s-not-threatened by-legislation designed to erode, manipulate or eliminate the
. stability of Indian families; and - o
. O

the USET Board of Directors-is opposed to charges in the Indian Child
Welfare Act of 1978, by the proposed changes as outlined in H.R. 1448 which
does not reflect the wishes of Indian people, but does instead reflect the wishes
and desires of outside groups and entities who are attempting to control Indian
people and families; and

WHEREAS,

,;:,,_"YHEREAS’ the USET Board of Directors feels that ti\é"‘ﬁfopoéeﬁ amendments to the Indian

Child Welfare Act of 1978, as outlined in H:R. 1448 would be detrimental:to
the sovereignty and sanctity of Indian people and their inherent right to protect
.-and strengthen the integrity: of Indian families, L s
. - ) I .
'NOW, THEREFORE BE IT-RESOLVED that the USET: Board of Directors opposes any
changes to.the Indian. Child Welfare' Act of 1978 unless such changes are proposed and- "~
submitted by. the majority- of federally recognized:Indian:tribes, i i
N .

J

CERTIFICATION. b.'\‘:

This-resolution was duly passed at the Board:of Directors meeting at which: a quorum);was: = .«

-"‘xfyesem,inl.\ y ,"LA;Jqu 1; 1995‘,7’ ‘ / /\) / v .

Philip Tarbe}l, Secretary” -

Keller George, President ] -
United South and Eastern Tribes, Inc.

United South and Eastern Tribes, Inc.

~
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THE
NAVAJO
NATION

ALBERT A. HALE

THOMAS E. ATCITTY

PRESIDENT June 19, 1997 VICE PRESIDENT
Hi ble Ben Nigk Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510

Dear Chairman Campbell,

i
On behalf of the Navajo people, I am writing to express our strong of garding the Indian Child Welfare Act
amendments of 1997. The ICWA plays 2 very important rolc in the life of the Navajo Natlon 'S MOSt precious resource,
our Navajo childi We wish to three areas to ensure the ICWA is nmplemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children, The three areas not
addressed in Senate Bill 569! (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state p dings; (2) the i of Title IV-E funding and/or language; and (3) the
judicially-created exception in smte courts. First, the Navajo Nation supports $. 569, sponsored by Senator John
MecCain, on the condition of clarification of two major items: I and
the time lines within which n tribe may intervene in a state court proceedmg
!
S. 569 proposes a new Section 1913 (c) and (d) that requnres the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds lang to make fraud a crime, there is no
1ui that ' fc i d in the Section 1913 (d) notice be compiled in good faith, Itis of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded 1o the tribe.
i

Y and

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only . requires a

simple statement which the tribe's ICWA program is needed to prevent ICWA from being deprived of any
meaning. =

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particuiar state form be used to meet state:evidentiary standards. “While the proposed
amendment can be read to mean that this certification is a tribai certification, language clarifying that itis a
tribal certification which is required, without the need.for further evidentiary authentication could greatly
minimize the opportunity for iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most preci -lts but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early.childhood, an Indian child may adapt to and be aocepted by anon-Indian family. However,
fater many of these children face difficulties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child.” While much has been said about children and parents, both natural and
adoptive, it is extremely critlicai to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will heip ciarify the ICWA..

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security: Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and -
adoption assistance programs since 1980, However, it has only been available to states through matching funds to
support foster care and adoption services . While this funding was intended to serve all eligible children in the United -
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments -and children piaced by tribal courts in récetving the entitiement. This. issue,has
negatively impacted the ability of Indian children to securé a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states,

Presently, many unsubsidized care homes are established within Lndian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especiatly when
considering the numbers of Indian families on tribal lands who live in or close to poverty. With direct funding, Indian «
tribes would be able to keep these famities closer together rather than-piacing them in off reservation, non-Indian-
homes. Also, the numbers of Indian foster-and adoptive homes would rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers, This would Ily begin to establish per y for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title 1V-E funding is not possible to the Navajo Nation, then the Title IV-E
fanguage be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribai-state agreement; and (2) applying penaities as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is also concerned about recent developments in state courts where judges have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation. Federal law and United States Supreme Court decisions
has ly gnized the fund { right of Indian nations to determine bership. Itisi priate for
state courts to make determinations on whether ICWA applies to an Indian child by mquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authonze this type of inquiry which should lie with the
Indian tribes.” The Navajo Nation is additional be incorporated to halt this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our- recommendations. If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Sincerely,

/(//// /6)/1L1 L ////

Ralgh Bennetf, J.
Navajo Nation Council Deleggte
Chapter/s: Red Lake and Sa mi!l

xc: files

- {
vy
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ALBERT A. HALE

THOMAS E. ATCITTY

PRESIDENT June 19, 1997 VICE PRESIDENT
H ble Ben Nighth Campbell, Chairman

Senate Indian Affairs Commlttee

U.S. Senate

Washington, D.C. 20510

Dear Chalrman Campbell,

On behalf of the Navajo people, T am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997, The ICWA plays a very importantrole in the life of the Navajo Nation’s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is impiemented correctly by. states and
that the-child protection systems within Indian nations are equipped.to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clanﬁcatlon of vol Y P and iftation, and the time lines within
which a tribe intervenes in state p (2) the inci of Title IV-E funding and/or language; and (3) the
judicially-created exception in state courts, First, the Navajo-Nation supports S. 569, sponsored by Senatnr John
McCain, on the condition of clanﬁcatlon of two major items: voll V1 and Y. termi and

the time lines within which a tnbe may intervene ina state court proceedmg

S. 569 proposes a nev& Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indlan child's tribe to verify application
of the ICWA, Whileithe adds 1 \guagy to make fr a crime, there is no

i t that the infc T tained in the Section 1913 (d) notice be compxled in good faith. Itis of

crmcal importance thqt a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section: 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 3Méy time line present difficulties in determining enroliment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe's ICWA program'is needed to prevent ICWA from being deprived of any.
meaning. {

The Navajo Nation is Llso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some Jjurisdictions, ' It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards.  While the proposed
amendment can be read to mean that this certification is a tribal certification, language ciarifying that itis a
tribal certification wlvch 1s required, without the need for further evidentiary authentication could greatly
minimize the opportuﬁuty for later misunderstandings.

}
Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most it bers, but also to prevent the type
of alienation experienced by I Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early chlldhood an Indian child may adapt to and be accepted by a non-Indian family. However,
iater many of these children face difficulties in self-identification and adaption. What may have started out as a "good”
intention becomes detrimental to the child. While much has been said about children and parents both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

L

1o
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will heip clarify the ICWA,

Second, the NaVajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an opeq-ended entitlement program providing federal fundsito states for foster; care and
d prog| Since 1980.. However, it has only been available to states t hing:funds to

support foster-care and adoption services . -While this funding was intended to serve all eligible chlldren in theUnited >
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribai areas. The statute-

overlooked tribai governments and children placed by tribal courts.in receiving the enfitlement, This issue has
negatively. impacted the ability. of Indian: children to secure a sense of permanency after being removed from lhen'
homes; especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must aiso enter into agreements with states, with a state "passmg through these
funds" to the trlbe Curremly, only 50 of the federally recognized tribes receive any Title IV-E funding which does.

not include i , training or data sy funding. Therefore, the Navajo Nation recommends dwec( fupding
rather than tribes entering into agreemems wnth states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmfu!
situations. These unsubsidized homes were indicative of the good will of a family.in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
mayority of these families find that this 1s stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off resetvation, non-indian
homies. -Also, the numbers of Indian foster and adoptive homes would rise due fo basic maintenance payments and
support services that Title IV-E would guarantee provxders This would ially begin to establish per y for
Indian children.

The Navajo Nation req your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding 1s not possible to the Navajo. Nation, then the Title IV-E
be included in this on, requiring the following: (1) a provision requiring states to serve tribes rather

than-a tribai-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is.aiso concerned about recent deveiopments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation: 'In essence, these state courts are ryling on whether the Indian
child and Indian parents were members of an Indian nation, Federal law and United States Supreme Court decisions
has consistently recognized the fi i right of Indian nations to determine membership, It is inappropriate for
state courts to make determinations on whether ICWA applies to an indian child by inquiring into whether the Indian
child or Indian parents are really "Indians”. ' ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation is additional be incorporated to halt this pracnce of state
courts. Otherwise, ICWA will be undermined aﬁd lmBlememed incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. 1f you.have additional questions or need further

assistance, piease contact:Sharon Clahchischilly, lregxslatwe Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Sx rely.

N \// A a///g,

‘Genevieve Jackson -
Navajo Nation Council Delegate
Chapter/s :Shiprock

xc: files e
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ERT A, HALE
ALe'nngNT June 19, 1997 VICE PRESIDENT,
Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Commmee
U.S. Senate
‘Washington, D.C. 20510

Dear Chairman Campbell, :

On behalf of the Navajo people, I am writing to express our strong 1 ding the Indian Child Welfare Act |,
amendments of 1997. The ICWA | plays a very important role in the life of the Navajo Nation’s most precious resource,
our Navajo child: We wish t ize three areas to ensure the ICWA is impiemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indjan children. The three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termunation, and the time lines within
which a tribe intervenes in state p dings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of clarification of two major items: voiuntary piacements and voluntary termination and
the time lines within which a Iribt;a may intervene in a state court proceeding:

i . .

S. 569 proposes a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the

proceeding, and that the nouce rmust contain information to allow the Indian child's tribe to.verify application

of the ICWA. While thejproposal adds Iang; to make fi
i that the infc ion d in the Section 1913 (d) notice be compiled in good faith. It is of

critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

1on & crime, there is no

|
The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enroliment eligibility of Indian children
duc to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a

simpie statement which tl}e tribe’s ICWA program is needed to prevent ICWA from being-deprived of any
meaning. i
1

|

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to
tmpose an artificial barrier in some jurisdictions. It js possible that some states.may. act officiously by
requiring that a particuiar state form be used to ‘meet state evidentiary standards. While the.proposed
amendment can be read tomean that this certification is a tribai certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatty
minimize the opportunity for later misunderstandings.

|
Whatever changes may be pm_poseél to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most 1 res its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early childho

od, an Indian child may adapt to and be accepted by a non-Indian family. However,
Iater many of these children face difficulties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to ll)e mindful of the iong-term effects of depriving Indian children of their heritage.

|
\
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The Névajo Nation,»subject to the above iésdes?;ﬁ;elfeve that the proposed amendments will help clarify the lCWA.

Second, the Navajo Nation is concerned with'the current provisions of Title IV-E of the Social Security.Act,Foster ..

Care and A It.is an.op: ded entit]

program providing federal funds’tq‘states‘for foster:care and
adoption assistance programs:since:1980.- However, it has only.been available.to states through:matching funds to

support foster care and adoption-services....While this:funding was intended to serve all eligible children.in thé United:
States, the legislation Jacked a provision.to cover a.class of children (Indian children) living in tribal areas. The statute - -
overiooked tribal governments and.children placed by tribal courts in receiving the entitiement. - This 1ssue has .-

negatively impacted the.ability of Indian children'to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter.into agreements with states, with a state "passing through these

funds" to the tribe: Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does;
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding

rather than tribes entering into agreements with states. o

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations:* These unsubsidized homes were indicative of thé good will of a family in the community who will commit
their personal resources; time and home to foster care, legal guardianship, or preadoptive placement for a child.” A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, espemally when
considering the numbers of Indian' families on tribal lands who live in or ciosé to poverty. With direct fundmg, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian

homes. ‘Also, the numbers of Indian foster and adoptive homes would rise due to basic maintéhance payments and
support services that Title IV-E would guaramee provnders Thls would essenually begin to establish permanency for .

Indian’children.

The Navajo Nation req your direct on this important issue and the opportunity to correct this giaring
inequity. We recommend that if direct Title'TV-E funding 15 not possible to the Navajo Nation, then the Title IV-E
language be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-staté agreement; and (2) applymg penalties as in P.L. 103~ 382 Multlethmc Placement Act, should
discrimination occur.” ;

N

Finally, the Navajo Nation is aiso concerned about recent developments 1n state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation.” In essence, these.state courts are ruling on whether the Indian
child and Indian parents weré members of‘an Indian nation: Federaldaw and Umted States Supreme Court decisions
has consistently recognized the fundamental right of Indian nations 1o delermine membership. it is inappropriate for
state courts to-make determinations on whether ICWA applies to an'Indian child by inquiring into whether the Indian
child or Iridian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation r is additional be incorporated to halt this practice of state
courts. OtherWISe ICWA will be undexmmed and impiemented incorrectiy by states

The Nava_|o Natlon supports_S. 569 wnh our recommendations. ' If you have addmonal questions or need further

assistance, please contact Sharon Clahchischilly, Leglslatlve Associate, at the Navajo Natlon Washmgton office at
(202) 775 0393 ~

Navajo Nation Counc;l Del egate S Es

Chapter/s: Birdsprings and Tolani Lake
xc: files o o
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ALBERT A. HALE ;

THOMAS E. ATCITTY
PRESIDENT . June 19, 1997 VICE PRESIDENT
H ble Ben Nightt Campbell, Chairman
Senate Indian Affairs Committee
US.Senate ;

Washington, D.C. 20510

Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Navajo Nation’s most precious.resource,
our Navajo children. We wish to emphasize three aveas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to. protect Indian children. . The,three areas not
addressed in Senate Bill 569: (1) the ciarification of P ts and termination, and the, time lines within
which a tribe intervenes in state, p dings; (2) the i of Title IV-E funding and/or ianguage; and (3) the

judiciglly-created exception in state courts. . Fist, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of ciarification of two major items: vol y bl and vol

the time lines within which a tribe may intervene in a state court proceeding:

'y termination and

; .
8. 569 proposes a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
. proceeding, and that the notice must contain information to allow the Tndian child's tribe to verify application
of the ICWA. While '.h']e prop adds to make fi isrer ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. It is of

critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. .
|

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes tdl find the determination of ICWA applicability, finding local counsel, case staffing,
and pprovals. | Clarifying I ge directing that the notice of intent to-intervene only requires a
simple statement which}the tribe’s ICWA program is needed to prevent ICWA from being deprived of any
meaning. ! .

i B

The Navajo Nation is als:o concerned about the term "certification” as used in the addendum may be used to

impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form.be used to.meet state evidentiary standards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that itis a

tribal certification whicl is req , without the need for further evidentiary authentication could greatly
minimize the opportunity for iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most preci its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family, H Yy
later many of these children face gifﬁculties in self-identification and adaption. What may have started out as a "good"
intention becomes detrimental to the child. While much has been said about children and parents, both natural and

adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

S
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of t‘l’lgsdcial Security,Abt, Foster
Care and Assistance_ It is an open-ended entitlement program providing federal fundsito’states for foster care and:
adoption assistance programs since 1980. However, it has only been available to states through matching funds to”

support foster care and adoption services . “Whilé this funding wasintended to serve all eligible children in'the.United
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute

overlooked tribal governments and children placed by tribal courts in recetving the entitlement, “This issue has'

negatively impacted the ability of Indian children to-secure a sense of permanency after being removed, from.t
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreem‘entsvwith states, with astate "paésmg thrbugh these
funds" to the tribe,” Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .

not include administrative, training or data systems funding. Thescfore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who.will commit
their personal resources, time and home to foster care, iegal guardianship, or preadoptive p t for a child. A vast
majority of these families find that this is stressful and sometimes unworkable afier a period of time, especially when
considering the numbers of Indian. families on tribal lands who live in Jor close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them 10 off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E 'would guarantee providers. This would Hy begin to blish per ency for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
Inequity. - We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
I be inciuded in this legis! requiring the following: (1) a provision requiring states to serve tribes rather .
than a tribai-state agreement; and_(2) applying.penalties as in P.L. 103-382, Multiethnic Placement Act, should

discrimination occur. - .

Finally, the Navajo Nation is also ‘concerned about recent developments in state courts where Judges.have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment” or the Indian parents h.ad
not maintained "significant ties” to their.Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were meinbefs of an Indian nation. Federal law and United S}ates §u_preme Coutt deglsmns
has istently recognized the fund 1 right of Indian nations to determine. membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the !ndlgn
child or Indian parents are really "Indians"., ICWA does not authorize this type of inquiry which §hould lie with the
Indian tribes. The Navajo Nation is additional dments be incorporated to hait this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports. S “5‘69 with our recommendations. If you ‘have additional-questions or need further

assistance, please contact Sharon Clahchischilly, L ve Associate, at the Navajo Natlonfy/ash%ngton office at
(202) 775-0393. . P e P . 1y
» o Sincerely,... ., .
a Lewis H Begay U
Navajo Nation Council Delegate”
" Chapter/s: - Chilchiltah v o

xc: files
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ALBERAT A. HALE  THOMAS E. ATCITTY
PRESIDENT June 19, 1997 VICE PRESIDENT

!I i, Ben\v et ‘\ l‘ 11 (‘L
Senate Indian Affalrs Committee
U.S. Senate

Washington, D.C. 205 10

Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to S Our Strong op ding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important rofe in the life of the Navajo Nation’s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemerited correctly by states and
that the child protection systems within Indian nations are equlpped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the ciarification of vol Yp and tion, and the time lines within
which a tribe intervenes in state p dings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exceptlon in state courts, First, the Navajo Nanon suppons S. 569, sponsomd by Senator John
McCain, on the condition of clarification of two major items: and Yy tion and
the time lines within which a tribe may intervene in a state court proceedlng

S. 569 proposes a rllew Section 1913 (c) and (d) that requires the Indian child's tribe must recéive notice of the
proceeding, and that the notice must contain information to allow the lndlan child's tribe to verify application

of the ICWA. While the posal adds | g to make fraudul a crime, there is no

that the i i ined in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determmmg enroliment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and contract approvais. Clarifying language directing that the notice of intent to intervene only requires a

simple statement which the tribe’s ICWA program is needed to prevent ICWA from being deprived of any
meaning.

The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to

impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by

requiring that a particular state form be used to meet state evidentiary standards. While the proposed

amendment can be read to mean that this certification is a tribai certification, language clarifying that it is a

tnbal certification which is required, without lhe need for further evidentiary authentication could greatly
inimize the opy ity for later misund

Whatever changes may be;proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most p its bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families befoxe ICWA was adopted.

During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. H A
later many of these children face difficulties in self-identification and adaption. What may have started out as a "good”
intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clanfy the ICWA

Second the Navajo Nation is concerned with-the current provisions of Title IV-E of the Socnal Secunty Act Foster
Care and Assnstance It is an open-ended entitlement program providing federal fundsito-states for foster. care-aj

gl since-1980.- However, it has onty been available to states, through matching funds to”;
support foster care and adoption services:z While this funding was intended to serve all eligible children in the United
States, the fegislation lacked a provision to cover a-class of children (Indian children) living in tribai areas. The’ statute
overlooked: tribal° governments-and children’ -placed by:tribal courts-in receiving the-entitlement. ‘This issue has

negatively impacted the ability of Indian children to:secure a sense of permanency after being removed from theirt+

homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing, through these -
funds" to the tribe.- Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does -

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct fundmgl
rather than tribes entering into agreements. with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving chlldren in harmful

These idized homes were indicative of the good will of a famlly In the community who will commit -’
their personal resources, time and home: to foster care, legal gu dianship, or. ive. ) for.achild., A vast

majority of these famllles find that this is stressful and sometimes unworkable aﬁer a period of time, especlally when
considering the numbers of Indian families on triba! lands who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than. placing them in off reservation, non-indian

homes.. Also, the numbers of Indian foster and, adopt;ve homes would rise due to basic maintenance payments and;
support services that Title. IV- E would guarantee providers, This would
Indian children.

ily begin to establish permanency for.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Nava_]o Nation, then the Tide IV-E
be included in this tegislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tnbal state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, shiould
discrimination occur.

Finally, the Navajo Nation is 2iso concerned about recent deveiopments in state courts wihere judges have ruled out
that ICWA does not apply becausethe Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and lndlan parents were members of an Indian nation. Federal law-and United States Supreme Court decisions
has gnized the fi | right of Indian nations to determine membership: it is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does nat authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recommends additional amendments be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. 1f you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legistative Associate, at  the Navajo Nation Washington office at
(202) 775-0393. .

Albert Lee™ "
Navajo Nation Council Delegate '
- Chapter/s: Two Grey Hillls v

xc: files
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. The Navajo Nation, subject to the above issues; believe that the proposed amendments will help clarify the ICWA.,
THE . i Second; the Navajo Nation:is concerned with the current provisions of Title IV-E of the Social Sechrity Kct, Foster
NAVAJ O } ) . i Cal ! funds to:states for foster care and’

re and Assistance: Jt-isan open-ended entitlement program providing federal

) : dopti programs since*1980. However, it has only been‘available to states through matching funds to

NATION [587 Jul 30+ &b & 20 ; support fo;ter care and adognon services .. While this funding was intended to serve all eligible children in the United

. 32 States, the legislation lacked a provision to cover a class of children (Indian children) fiving in tribal areas. The statute

S — : overi(ﬁ)okedv tribal govemm_epts' and c!nildrer? plaggd by ‘tribal courts in receiving the enfi!lement. This issue has

ALBERT A. HALE . . VICE PRESIDENT i -negatively l‘mpacte(;i the ap:llt?' of Indian childrento Secure a sense of permanency afier being removed from their
et o . June 19,1997 homes, lly since prog| are under funded. :

H ble Ben Nighth Campbell, Chairman . ) Toreceive Tile IV-E money,
Senate Indian Affairs Committee | ‘ ! | To e

U.S, Senate ! : )

Washington, D.C. 20510

with & state "passing through these
any Title IV-E funding which does
0 Nation recommends direct funding

a tribe must also enter into agreements with States,
to the tribe.. Currently, only 50 of the federally recognized tribes receive
not include administrative, training or data systems funding. Therefore, the Navaj
‘ rather than tribes entering into agreements with states.

Dear Chairman Campbell, Presentiy, many bsidized care homes are establish

d within Indian Mations to avoid leaving ;:hildreh m‘ h;mnful
On behalf of the Navajo peopie, I am writing to express our strong opinions regarding the Indian Child Welfare Act

These bsidized homes were indi of the good will of a family in the comiunity. who:will commit-
> ; ¢ . - their personal resources, time and home to foster care legal dianship, or doptive pi for a child.. A vast
: ie i i ¥ ous resource, L o s * e o R . i
amendments of 1997. The l(;WA playsa very important role in the ll!hfe ;)(f:‘ &eA N;\;zo II:::::: eSd "cl((;::e !::rt‘;;lby oo am; | majority of these families find that this is stressful and sometimes unworkable after.a period of time; especially when
ourNgvajo_childrcn. _Wq wish to emphasize three areas to ensure detd oot Ind‘;an children. The threé areas not- | considering the numbers of Indian famili.e's on tribat lands who live in or close to poverty, . With direct funding, Indian -
that the child protection systems w11h|n.1nd1§n nations are equipped to pr | termination. and thic titae linas vithin Frlbes vyould btf able to keep these families closer together rather than piacing them in off reservation, non-indian
addressed in Senate Bill 569: (1) the ciarification of Volf‘"tlarx placements a“E glm: dor ianguage: and Gy the : homes. Also, the numbers of Indian foster and adoptive homes.would rise due to basic maintenance. payments and. -
which'a tribe intervenes in state L Jn: F$2)t,ﬁt‘:e e }*?:t i];::lz:;/};ons ; 15':5g9a:ponsore§ b)% S,enator Tokn. : S“g?"" ;e;lces that Title 1V-E would guarantee providers. This would essentially begin to.establish permanency for
Jjudicially-created exception in state courts. First, tt ) A P - 907 ISOREE DY SERE : Indian children,
MecCain, on the condition of clarification of two major items: Voluntary p and Y ter and | )
the time lines within which a tribe may intervene in a state courtvgrof:eedl‘ng: ! The Navajo Nation req your direct on this important issue and the opportunity to corféct this glaring
. ' o T - . . i ty. We recommend that if direct Title 1V-E funding is not possible to the Navajo Nation, then the Title I[V-E
', N . . o £ the inequi A h F j )
913 (c) and (d) that requires the Indian child's tribe must receive notlce.o i S - - X L "
S.569 Proposcs a new Seg‘-tlfm 1 t( ) tain(iﬁfonn;t?cl)n to allow the Indian child's tribe to verify application ; bei in this tion, requiring thq fol!owmg, (1) a provision requiring states to serve tribes rathier
proceeding, and that the notice mus cd‘:in to make frauduient misrepresentation a crime, there is o : than a tribal-state agreement; and (2) appiying peiralties as in P.L. 103-382, Multiethnic Placement Act; should
ICWA. While theiproposal adds language to make I i3 e », : | discrimination occur. |
of the O proposal adas la in the Section 1913 (d) notice be compiled in good faith. It is of ; ‘ ‘ 1
cri1tical importance that a good faith investigation be made into the information required by the Section 1913 ] Finally, the Navajo Nation is also-concerned about recent developments in state courts where judges have ruled out ;
(d) and forwarded to the {ribe. i that ICWA does not apply because the Indian child had not lived in an “Indian environment” or the Indian parents had
’ o ithin which 4 trib intervene in a state proceeding ; not maintained “significant ties" to their Indian nation. In essence, these state.courts are ruling on.whether the Indian
The proposed Section 1913 (e) set forth timeliness within which a tribe may intervi :

] 0 ) v . 1 o I ligibility of Indian children i child anq Indian parents were members of an Indian natif)n. Eederal law and United States .Supre!ng Court decisions
isnot clear, The 30-day time line present difficulties in determining enrollment eligibility of I (affi ! has consistently recognized the fundamental right of Indian nations to determine metnbership.-1t is inappropriate for
due'to the time it takes to fmd the determination of [ICWA app l{cab!llty, ﬁ.ndmg focal counsel, case staifing, ' state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
and pp - Clarifying language directing that the notice of intent to intervene only requres 2 : child or Indian parents are really "Indians", ICWA does not authorize this type of inquiry which should lie with the

“‘simple statement which t:[he tribe’s ICWA program is needed to prevent ICWA from being deprwgd of any ; indian tribes, The Navajo Nation ds additional
meaning. 1

be incorporated to hait this practice of state
. courts: Otherwise, ICWA will be undermined and implemented incorrectiy by states.
i .
The Navajo Nation is also concerned about the term "certification” as used in the addendum may be used to

ut the o8 {ates may act officiously by The Navajo Nation suppdrts S. 569 with our recommendations._ If you have addit?onnl questions or need further

impose an artificial barer i some jurisdictions. It is It’;‘tss‘bl‘? d"“:f some states m %’Vhile the ; assistance, please contact Sharon Clahchischilly, Legisiative Assoctate, at the Navajo Nation Washington office at

uiring that a particular state form be used to meet state evidentiary e ! Ly : 202) 775-0393, Ly
:nqendmgent can be read 10 mean that this certification is a tribal certification, language;clalflfymg thatitisa ; (¢ 5 s 5 .
tribal certification whichg is required, without the need for further evidentiary authentication could greatly Sincerly, , ‘ ’
inimize th rtunity for later misunderstandings. " i incere

minimize the oppo! t}; ‘ LL\NVQ,L o N
Whatever changes may be proposéd to the Indian Child Welfare Act, it is important to remember that the ICWA was Charlie BTy 'M“ .
not only enacted to preserve American Indian Tribes’ most preci it , but also to prevent the type

Navajo Nation Council Delegate

of alienation experienced by Indian children who were.adopted by non-Indian families before ICWA was adopted. . ,Chapte’r/s: Chilchinbet\o f‘,“d‘ Ka}'enta

i i i d i i -Indian family. However,
During infancy and in early childhood, an Indian child may adaptto gnd be gccepted by anon: v .
later n?any of zwse children face d;ifﬁculties in self-identification and adaption. W.hat may have started out as a 'good { ’ |
intention becomes detrimental toithe child. While much has been said about children and parents, both yatura} and ) ’
adoptive, it is extremely critical ta be mindful of the long-term effects of depriving Indian children of their heritage.
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PRESIDENT 4 June 19, 1»997 VICE PRESIDENT

H ble Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee

U.S. Senate !

Washington, D.C. 20510 °

Dear Chairman Campbell,

i avajo ie, | am writing to express our strong opinions regarding the Indian Child Welfare Act
S;::;l;f:tﬁ g?ll;l”. J'IT\ZQ?CPWA playsa vergy important role in the life of the Navajo Naﬂon’s most precious resource,
our Navajo children. We wish to emphasize thsee areas to ensure the ICWA is lm:‘)]emer.ned correctly by sms and
that the child protection systems within Indian nations are equipped to protect Indian phlldren. Thc:, thm'e areas n?t
addressed in Senate Bill 569: (1) the ciarification of vol y p! ts and ter '. tion, and the time lme; within
which'a tribe intervenes in state dings; (2) theincl of Title IV-E funding and/or language; and (3) tpe
judicially-created exception in state courts. “First, the Navajo Ngtion supports S. 569, spor!sored by Senaxor John-
McCain, on the condition of ¢lmiﬁcation of two major items: Y1 and y and
the time lines within which a;triba may intervene in a state court proceeding:

| - N
S. 569 proposes a new“ Section 1913 (c) and (d) that requires the lndian child's (§1be m.ust receive notloe.of ﬂle
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify a'ipllcatmn
! ilel i 1 ke i I i i crime, there is no
of the ICWA. While|the p adds lang| to make P tation a - ! :

i t that the A ion d in the Section 1913 (d) notice be compiled in good fallhv. Itis of
critical importance mét a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. .

i

. The proposed Scctior{ 1913 (e) set forth timeliness within which a tribe may inteltv?n.e‘m a state.proce'edmg
is not clear. The 30-day time line present difficulties in determining enroliment e}lglblhty of Indian children
-due to the time it take!.s to find the determination of ICWA applicability, finding local counsel, case staﬁ'mg,
and contract approvals. Clarifying language directing that the notice of intent to ntervene only requires a
+-simple statement which the tribe's ICWA program 1s needed to prevent ICWA from being deprived of any
meaning. "
i

The Navajo Nation is iaiso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. ‘It is possible that some states may act officiously by

- requiring that a particuiar state form be used to meet state t_:videptiaq{ tandard Whl.le .the propos
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize the opponu‘_mty for later misunderstandings.

Whatever changes may be proi)osed to the Indian Child Welfare-Act, it is important to remember that the ICWA was

not only enacted to preserve Ahlericm Indian Tribes' most resoumes—_its b but aiso to prevent the type

of alienation experienced by Indian children who were adopted by non-Indian families befom.ICWA.was adopted. ‘
During infancy and in early childhood, an Indian child may adapt to and be ampted bya m?n-lndmn fagmly. Ho:vever;‘ R
later many of these children fage difficulties in self-identification and adaption. W?lat may have staried out as a ngod
intention becomes detrimental to the child. While much has been said about children and pa.rents, both r}a!urgl and
adoptive, it is extremely criticzi\l to be mindful of the long-term effects of depriving Indian children of their beritage.
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.
The Navajo, Nation, subject.to.the.above issues; believe that the proposed amendments will help ciarify the ICYWAA

Second, the Navajo Nation:s.concerned-with the current provisions of Title IV-E of the Social Sécurlty Act, Foster

Care and-Assistance. It is an open-ended entitlement program providing federal funds to states for foster care and”

adoption assistance programs:since 1980.: However, 1t has,only been available to states through matching-funds to -
support foster-care and adoption services . While this funding was intended to serve all eligible children in the United ..:
States, the legislation lackeda provision to cover a ciass of children (Indian children) living in tribai areas. -The statute

overlooked tribal governments and-children placed by:tribal courts in receiving the entitlement. “This issue has

negatively impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded.

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe.. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit,.
their personal resources, time and home to fogter care, legal guardiapship, or preadoptive placement for a child. A vast
majority of these families find that this is.stressful and sometimes unwotkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty, With direct funding; Indian
tribes would be able to keep these families closer together rather than placing them. in off reservation, non:Indian.:
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments-and

support services that Title IV-E would guarantee providers, This would essentially begin to establish permanency for
Indian children. ‘

The Navajo Nation req your direct

on this important issue and the‘oppoﬁunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be ncluded in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather -

than a tribal-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is aiso concerned about recent develcpments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. -In essence, these state courts are ruling on whether the Indian
child and Indian parents were menmbers of an Indian nation. Federal law and United States Supreme Court decisions
has consistentiy recognized the fundamentai-right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not autiorize this type of inquiry which should lie with the
indian tribes. The Navajo Nation rec ds additional dments be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectly by states.

The Navajo Nation supports S. 569 with our recommendations. If you have additional questions or need further
assistance, please contact Sharon Clahchischilly, Legisiative Assoctate, at the N@Q'ajo Nation Washington.office at
(202) 775-0393, s

L

ok
Wilfold Cane

Nav&jo Nation Council Deldgate
Chapter/s: LeChee
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He ble Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510
Dear Chairman Campbeli,

t jo people, I am writing to express our strong opinions regarding the Indian Chilq Welfare Act
ﬁet::?::lefxﬁ tt:lfell;lﬂt;"ll.a J’:‘hiel(?wk playsa vergy important role in the life of the Na\{ajo Nation’s most precious resource,
our Navajo child We wish to I three areas to ensure the ICWA'is 1m|?lemex3ted correctly by states amdt
that the child protection systems within Indian nations are equipped to protect Ind!an f;hddren. The thr;e areas.tr‘:tla
addressed in Senate Bill 569: (1) the clarification of voluntary placem_ents and termllnatlon, andr the tlme. ines V:;’l in
which a tribe intervenes in state p dings; (2) the 1 ion of Title IV-E funding and/or langyages, and ( } tll:q
Judicially-created exception in state courts. First, the Navajo Nation supports'S. ?69, sponsored\l:y enator Jo r(;
McCain, on the condition of ciarification of two major items: A and y ter an
the time lines within which a tribe may intervene in a state court proceeding:

S. 569 préposes anew Section 1913 (c) and (d) that requires the Indim cl.\ild's mb'e m.ust Teceive notlcq of me
proceeding, and that the notice must contain information to allow the Indian child's tribe to vepfy appllcgtlon
of the ICWA. While the { adds | to make fi i tation a cnme,.there isno
requirement that the information contained in the Section 1913 (d) notice be compllgd in good falth. It is of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe, :

The propfosed Section 1913 (e} set forth timeliness within which a tribe may intervene in a state.proce.edmg
is not clear. The 30-day time line present difficuities in determining enrollment ehglblhty of Indian children
due fo the time it takes to find the determination of ICWA applicability, finding local counsel, case sga:fﬂng,
and contract approvais. Clarifying language directing that the notice of intent to intervene only requires a
simple s?atement which the tribe’s ICWA program is needed to prevent ICWA from bemng deprived of any
meaning,

The Navéjo Nation is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may a?t officiously by
requiring that a particular state form be used to-meet state evidentiary standards. ‘Whl.le 'the proposed
amendment can be read to-mean that this certification is a tribal certification, language clarifying that it is a
tribal ceitification which is required, without the need for further evidentiary authentication could greatty
minimize the opportunity for Iater misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes’ most preci it ibers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian f::mlhes before.ICWA.wa\s' z'idopted,
During infancy aid in early childhood, an Indian child may adapt to and_be pted by a 1o Ind fafml // ¥ s
later many of thege children face difficulties in self-identification and adaption. "‘What may have started out as a "good!

intention t detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is exttemely critical to be mindful of the-fong-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA!
Second, the !\{avajo Nation is concerned with the current provisions of Title IV-E of the Social Security. Act, Fost

Care and Assistance It is an open-ended entitlement program providing federal funds to states for foiter c;re ane; )
adoption assistance programs since 1980. However, it has only been avaitable to states through matching funds to :
support fo;ter'cgre amjl adoption services. While this funding was intended to serve alt eligible children in tﬁe United ’
States, the legislation iacked a provision to cover a ciass of children (Indian children) living i tribal areas. The statut
overlqokpd tribal governments and children placed by tribal courts in receiving the entitlement ' s
negatively. impacted the ability of Indian ¢ .

hildren to secure a sense of

This issue has
homes, especially since adoption programs are under funded,

permanency after being removed from their

To reﬁeive_Titl?t IV-E money, a tribe must aiso enter into ‘agreements With states, with a state ",
funds' to the ,t”,bef qurently, only 50 of the federally recognized tribes receive
not inciude adminislra!ive, trai

| d ning or data systems funding. Therefore, the
rather than tribes entering into agreements with states., )
A

passing through these
any Title IV-E funding which does-
Navajo Nation recommends direct funding

Presently, many unsubsidized care homes are established within tndian Nations to avoid 1

eaving children in harmful
situations. These bsidized homes were indi of the good will of a family in the. community who will commit
their personal resources, time and home to foster care, legai dianship, or doptive pi for a child. . A vast
majority. of these families find that this is stressful and sometimes unworl

kable after a period of time, especially when
close 10 poverty,. With direct funding, Indian
placing them in off reservation, non-Indian
rise due to basic maintenance payments and
essentially begin to establish permanency for

considering the numbers of Indian families on tribal lands who live i or
tribes would be able to keep these famities closer together rather than
homes. Also, the numbers of Indian foster and adoptive homes would

support services that Title IV-E would guarantee providers. This would
Indian children. ) )

The Navajo Nation requests your direct assistance on this im;
inequity. We recommend that if direct Title [V-E funding i
ianguage be included in this legislation,
than a tribai-state agreement; and )
discrimination occur.

portant issue and the opportunity to correct this glaring
s not possible to the Navajo Nation, then the Title [V-E
requiring the following: (1) a provision requiring states to serve tribes rather
applyng penalties as in P.L..103-382, Multiethnic Placement Act, should

Finally, the Navajo Nation is also concerned about recent develo,
that ICWA does not apply because the Indian chitd had not lived i
not maintained "significant ties” to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation, Federal law and United States Supreme Court decisions
has consistentiy recognized the fundamentas right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes.* The Navajo Nation recommends additional amendments be incorporated to halt this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.

pments in state courts where judges have ruled out
n an "Indian environment" or the Indian parents had

Q) )

The Navajo Nation supports S. 569 with our recommendations.? If you have additionai questions or need further
assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at
(202) 775-0393.

Chaptet/s: Rough Rock

xe: files
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Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our sirong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important roie in the life of the Navajo Nation’srmost precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children. Thg three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state proceedings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
judicially-created exception in state courts.~First, the Navajo Nation supports S. 569, spopsored'by Sefxatqr John
McCain, on the condition of clarification of two major items: y pl and Y ion and
the time lines wifhin which a tribe may intervene in'a state court proceeding:
i

S.569 vré)poses anew Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds | ge to make fraudul isrep ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. Itisof
critical importance that a good faith investigation be made into the information required by the Section 1913.
(d) and forwarded to the tribe. '

i

The prop’psed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability; finding iocal counsel, case staffing,
and contract approvals. Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe’s [ICWA program is needed to prevent ICWA from being deprived of any
meaning.‘] v s '

The Navajo Nation is aiso concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may ‘act officiousiy by
requiring that ‘a- particular state form be uséd to meet state evidentiary dards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal cer;tiﬁcation which is required, without the.need for further evidentiary authentication could greatly
‘minimize the opportunity for later misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was

not only enacted to preserve American Indian Tribes’ most preci ts bers, but also to prevent me type
of alienation experienced by Indian children who were adopted by Indian families before.ICWA‘was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. H A

iater many of these children face difficulties in self-identification and adaption. What may have started outas a "good"
intention becomes detrimental to the child. While much has been said about phildxen {ind pa.rents, both natuml and
adoptive, it is extiemely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ciarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to s
jopti i prog; since 1980. However, it has only been available to states th

support foster care and adoption services . While this funding was intended to serve all eligible children in the United
States, the legislation lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children placed by tribal courts in receiving the entitlement;  This issue has
negatively impacted the ability of Indian children to secure a sense of
homes, especially since adoption programs are under funded.

tates. for foster care and

To receive Title 1V-E money, a tribe must aiso enter into agreements with states, with a state "passing t}{rough these

funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .

not inciude 3 ing or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states, o
- ¥

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful

ituat These bsidized homes were indicative of the good will of a family in the community who will commit
their personal resources; time and home to foster care, legai guardianship, or preadoptive pi for a child. A vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on triba! lands who live in or close to poverty. 'With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in. off reservation, non-Indian
homes, "Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers, This would ially begin to ablish per y for

Indian children.

The Navajo Nation requests your direct assistanice on this important issue and the opportunity to correct this glaring

inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be included in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic. Placement Act, should
discrimination occur. h o e

Finally, the Navajo Nation is also concerned about recent developments in state courts where Judges have ruled out
that ICWA does not appiy because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were membersy of an Indian nation. Federal law and United States Supreme Court decisions
has istently recognized the fund I right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Iiidian child by inquiring into whether.the Indian
child or indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the

Indian tribes. The Navajo Nation r ds additional a ts be incorporated to halt this practice of state
courts. Otherwise, ICWA will be ined and impl ted i Iy by states.

i [ W) N
The Navajo- Nation supports S. 569 with our recommendations, If you have additional questions or need further

assistance, please contact Sharon' Clahchischilly, Legisiative Associate, at the Navajo Nation Washington office at
(202) 775-0393. :

Sincere‘y

“James agod?'
Navajd Natiori'Council Delegate

- Chapter/s: Coalmine Mesa and Tuba City ' _

xc: files

ug| hing funds to’

permanency after being removed from their”
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Senate Indian Affairs Committee

U.S. Senate

Washington, D.C. 20510
Dear Chairman Ca{nn_l?gll, ‘ . , )

ini i i ild Welfare Act
it regarding the Indian Chlld
. ople, I am writing to express our strong opinions ; he I | Welfare Ad
On behalf of th:;;;; aj';"hzelgW;\ plays a very important rofe in the life of the Na\{ajo Natlox:; mo:::;r;;nz; reso. am; ‘
me':ldme}(‘:iﬁildren.' We wish to emphasize three areas to ensure the ICWA is m:iglemill;ldre(r:‘o Tootly by siates and
f,:l "t t::?hild protection systems within Indian nations are equx_pped to prote:t Ind 1;:1;;0“ and'tne s Tocn i
di:i ed in Senate Bill 569: (1) the clarification of vol}mt;uy placements an tem:;' an:i/or e 3y e
:vhir::sa tribe intervenes in state proceedings; (2) the’ inclusipn }?fg T“Ie::;;i is‘u; |5n6g9 spmisored i 1ol
ici ion in state courts. First, the Navajo Nation s . 569, spon by Senator John
Judicially-created CX(‘:C.DUOI'I in st ourts. e aior o vonuntany % ’
in, on the condition of clarification of two maj pla
?lf: gze,lines within which a tribe may intervgne 1nva state court proceeding: ’ ‘
A ive notice of the
69 ")oses anew Section 1913 (c) and (d) that requires the Indian child's tnb'e m.\:)s: :ec:;:;;:s;;cmon
:;:ceeg;:' and that the notice must contamn information to allow the Indian child's tnr (; ey WPl
S i ¥ 1 £+ Ani H 3
c . ‘While the proposai adds to make mistepresentation there i 10
. th'e ICVXtAﬁ\at tht:, information contained in the Section 1913 (d) notice be compllgd ‘;nbgot:g is'aelc o
re(']tL'“:Tnii)omnce that a good faith investigation be made into the information required by
critic O !
(d) and forwarded to the tribe,

d Section 1913 (e) set forth timeliness withjn whis:h: a tribe may mte{ve?nf’i.m a ;;s::lap;o::ﬁg;zﬁ
- eica: 30-day time line present difficulties in determining en{ollme.nt eligibility o n childr
P i Th? . s)t,o find the determination of ICWA applicability, i'l'nd;ng loqal counsel, case ! irésg;
dueto the time it tak:_ls Clarifying language directing that the notice of intent to intervene only reg:; fads
a‘[::;:nst;?tz:g&r%ici; the tribe’s ICWA program is needed to prevent ICWA from being deprive y
St 4 ok
meaning. }

\i t i i in th dum may be used to
j ion § term "certification” as used in the adden ay be us

Nation is aiso concerned about the e ion” 2s u ney beused !
?:\l;(zzvz,oamﬁcial barrier. in some jurisdictions. It is possxbl:;: thatt' son;;;t:::smazv:‘i:lte o pzse();
TCQ“ifiﬁg%“lﬂt ol st o o “S‘f;’_ '(i'me'et:ﬁ;;a?éfrf?ﬁ?zon iangua:ge clarifying that itis a

i be read to mean that this certification is L ication, uage clar P,
?::a:lid:e‘:?:i‘;:lt‘ion which is required, without the need for further evidentiary authentication could greatiy

minimize;the opportunity for later misunderstandings.

: itisi t he ICWA was

‘Whatever changes may be proposed to the Indian Cl:ild Welfarg Act, itis 1mpgrtant o rem:::l;ei;o ﬂt\:tptrl;i ::g oy
I 1 ian Tribes' most p its memb he type

n(f” ?Plzlai:?:t:)‘:p«u’r?er:zg:; E]lceill‘;c:tlﬁ‘l?ilr: who were adopted by non-Indian fﬂmes :ei;orilcmigt‘is{aqopted:
oDul:i:neg infancy and in early childhood, an Indian child»m:.;y ad?pt to and be gocepicd t};:i n e e oy ot oo
1 e children face difficulties in self-identification and afiap!mn. hat may ried outas 2 "good’
intention bt ge:rimemal to the child. While much has been said about :clzlldren ?nd ;l)la\l':n n’uf i
adoptive, it is extremely critical to be mindful of the fong-term effects of depriving Indian childre

259

The Navajo Nation, subject to the above Issues, believe that the proposed amendments will heip clarify the ICWA.

Second, the Navajo Nation is concerned with the current

provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and
adoption assistance programs since 1980, However, it has only been available to states through matching funds to
support foster care and adoption services . While this funding was intended to sel

rve all eligible children in the United
States, the legistation iacked a provision to cover a cla

I by tribal courts in receiving the. entitlement. -This issue has
negatively impacted-the ability-of Indian children to

secure a sense of permanency after being removed from their
homes, esg Iy since adoption programs are under funded, °

To receive Title IV-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds” to the tribe. Currently, only 50 of the federally recognized tribes re

niot include administrative, training or data systems funding, Therefore,
rather than tribes entering into agreements with states.,

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful
ituati ese bsidized homes were indi

of the good will of a family in the community who will commit
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child. A vast
majority of these families find that this is stressful and sometimes uriwe
considering the numbers of Indian families on tribal 1a

workable after a period of time, especially when
nds who live in or close to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes.: Also, the numbers of Indjan foster and adoptive homes would.rise due to basic maintenance payments and
support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children, - - ’ i '

The Navajo Nation requests your direct assistance on this important issue an

inequity. We recommend that if direct Title IV-E funding is not possible to
language be included in this legisiati. on, requiring the following: (1) a provisi
than'a tribal-state agreement; and (2) applying penalties as in P.L, 103-3
discrimination occur,

d the opportunity to correct this glaring
the Navajo Nation, then the Title IV-E
on requiring states to serve tribes rather
82, Multiethnic. Placement Act, should

Finally, the Navajo Nation is also concerned about recent developments i
that ICWA does not apply because the Indian child had not lived in an "Indian environment” or the Indian parents had
not maintained “significant ties” to their Indian nation. In essence, these state courts are ruling on whetlier the \Indian
child and Indian parents were members of an Indian nation,’ Federaf law and United States Supreme Court decisions

has ¢ ly ghized the fund I right of Indian nations to determine p. It is inappropriate for
state courts to make determinations on whetk

child or Indian parents are really "Indians"
Indian tribes. The Navajo Nation recom
courts. Otherwise, ICWA will be undermi

N
n state courts where judges have ruied out

- ICWA does not authorize this type of intl:ulry

The Navajo Nation supports S. 569 with our recommendations, If
assistance, piease contact Sharon Clahchisek ilty, bagislative’A
(202) 775-0393, o

you have additional ‘Questions o need further
, at the Navajo Nation Washington office at

Navajo Nation Council Delegate -
Chapter/s:: Inscription House and Navajo Mountain
xc: files . "o

ss of children (Indian children) living in tribal areas. The statute.

ceive any Title [V-E funding which does .
the Navajo Nation recommends direct funding ,
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Dear Chairman Campbeil,

On behalf of the Navajo people, I 2m writing to express our. su'ong garding the Indian Child Welfare Act
amendments of 1997, The ICWA plays a very important roie ¢ life of the Navajo Natlon s most precious resource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children, The three.areas not.
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe mtervenes in state p dings; (2) the i of Title IV-E, funding and/or ianguage; and (3) the:
Judicially-created exceptlon in'state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John..
McCain, on the condition of clarification of two major items: voluntary placements and voluntary termination and
the time lines wlthm which a tribe may intervene in a state court proceeding:

S. 569 pmposes anew Section 1913 (c) and (d) that requnres the Indian child's tribe must receive notice of the:
pmceedmg, and that the notice must contain information to allow the Indmn child's tribe to verify application

of the ICWA While the posal adds | to make fraudul tation a crime, there is no

that the i ined in the Section 1913 (d) notice ve compiled in good faith. Itis of
cntlcal lmportance that a good falth investigation be made into the information requn'ed by the Sectlon 1913
(d) and forwarded to the tribe. .

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear; Thé 30-day time line present difficulties in determining enroliment eligibility of Indian children
due to the time it takes to find the determination of ICWA applicability, finding local counsel, case staffing,
and t app! . Clarifying I directing that the notice of intent to intervene only requires a

simple stalement whlch the tribe's ICWA program is needed to prevent ICWA from being deprived of any.
meaning.

The Nava_lo Nation is aiso concerned about the term "certification" as used in the addendum may be used to
impose an|artificial barrier in some jurisdictions, It is possible that some states may act officiously by
requiring that a particuiar staté form be used 1o meet state evidentiary standards: While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that itisa
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize ﬂ"le opportunity for iater misunderstandings. .

Whatever changes n‘may be proposed to the Indian Child Welfare Act; it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes! most preci it bers, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adcpted
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many of these children face difficulties in self-identifi and What may have started out as a "g

intention becomes detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extmmeiy critical to be mindful of the long-term effects of depriving Indian children of their heritage.

I - - - - s
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarxfy the. XCWA

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Secunty Act, Foster
Care and Asslstance It is an open-ended entitlement program providing federal funds:to: states for foster care and
progi since 1980. However, it has only been available to states throug| hing funds to;
suppon foster care and adoption services . While this funding was intended to serve all éligible children in'the,United
States, the legistation lacked a provision to covera class of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children piaced by tribal courts in- receiving the- entitlement: - This issue has-
negatively impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes; ially since programs are under funded. e

To receive Title [V-E money, a tribe must also enter into agreements with states, with a state "passing through these
funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does .
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends du‘ect fundmg .
rather than tribes entering into agreements w1th states;;
L .

Presently, many bsidized homes are established within Indian Nations to avoid leaving children in harmful

i These idized homes were-indi lcative of the good will of a family in the community who will.commit
their personal resources, time and home to foster, care, legai guardianship, or preadoptive placement for a chitd. A vast
majority of these families find that this'is stressfill and sometimes unworkablé after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or ciose to poverty, With direct funding, Indian
tribes would be able to keep 'thesé¢’ families closer together rather than placing them in off reservation, non-Indian
homes.- Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title ITV-E would guarantee providers. This would tally begin to establish per y for ’
Indnan children.

The Navajo Nation your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navaju Nation, then the Title IV-E
be inciuded in this I requiring the following: (1) a provision requiring states to serve tribes rather

than a: trlbal state agreement and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination oceur.

Finally, the Navajo Nation'is also concerned. about recent developments in state courts where judges have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained “significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation.  Federal law and United States Supreme Court decisions
has istently ized the fi | right of Indian nations to determine bership. Tt is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recc ds additional iments be incorporated to hait this practice of state
courts, Otherwise, ICWA will be undermined and implemented incorrectlx by states. ’

‘The Navajo Nation supports S. 569 with our recommendations. 'If you have additionai questions or need further

assistance, piease contact Sharon Clahchischilly, Legislative Associate, at the Navajo! Nation Washmgton office at
(202) 775-0393.

)

Sincerely, s
WA )
Teslie Dele -

Navajo Nation Councd Delegate

Chapter/s Tonalea”
xc: files
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U.S, Senate

Washington, D.C. 120510
Dear Chairman Campbell,

On behalf of the Navajo peaple, L am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Navajo Nation’s most precious resource,
our Navajo children, We wish to emphasize three areas to ensure the ICWA is lmpiemeqted correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children.- The three areas not.
addressed in Senate Bill 569: (1) the clarification of vol Yy p ts and )
which a tribe intervenes in state 1 dings; (2) the inciusion of Title YV-E funding and/or language; and (3) the
judicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senat?r John
‘McCain, on the condition of clarification of two major items: vol y pl ts and y and
the time lines within which a tribe may intervené in a state court proceeding:

T

S.569 pmposcs a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notjcel of §he

ing, and that the notice must contain information to allow the Indian child's tribe to veylfy application

of the ICWA. While the p i adds 1 to make fraudul isrep a crime, there is no

irement that the informatic d in the Section 1913 (d) notice be compiled in good faith. It is of

critical imbomnce that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene ina state.proce.eding
is not clear. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the deter ion of ICWA applicability, finding local counsel, case staffing,
and contnict approvals. Clarifying language directing that the notice of intent to intervene only. requires 2

simple smpment which the tribe's ICWA program is needed to prevent ICWA from being deprived of any.

meaning. ﬁ ’

The Navaj‘p-Na!ion is also concerned about the term "certification” as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards. Whnlle }he proposed
amendment can be read to mean thai this certification is a tribal certification, language clarifying thatitis a
tribai certification which is required, without the need for further evidentiary authentication could greatly
minimize xhe opportunity for later misunderstandings.
i .
‘Whatever changes irnay be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to/preserve American Indian Tribes' most proci it; but also to prevent the type
of alienati perienced by Indian children who.were adopted by iton-Indian families before ICWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be gccepted by a non-Indian family, However,
later many of these/children face difficulties in self-identification and adaption. What may have started outasa "good"
i ion b detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security. Act, Foster

Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and..

adoption assistance programs since 1980. However, it has oniy been available to states through matching funds to
support foster care and adoption services, While this funding was intended to serve all eligible children in th¢ United

States, the legislation tacked a provision to cover a class of children (Indian children) living in tribai areas. The statute "’

overlooked tribal governments and children ‘placed by tribal courts in receiving the entitlement. -This issue has
negatively impacted the ability of Indian children to secure a sense of per y after being
homes, especially since adoption programs are under funded.

d from their

To receive Title IV-E money, a tribe must aiso enter into agreements with states, with a state "passing through these
funds" to the tribe. Currentiy, only 50 of the federally recognized tribes receive any Title IV-E funding which does
not include administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harmful

ituati These bsidized homes were indicative of the good will of a family in the community who will commit
their personai resources, time and home to foster care, légal guardianship, or preadoptive piacement for a child. A 'vast
majority of these families find that this is stressful and sometimes unworkable after a period of time, especially when
considering the numbers of Indian families on tribal lands who live in or close to poverty, With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children.

The Navajo Nation your direct on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be mcluded in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state agreement; and (2) applying penalties as in' P.L. 103-382, Multiethnic Placement Act, should
discrimination oceur.

Finally, the Navajo Nation is also concerned about recent developments'in state courts where judges have ruled out
that ICWA does not apply because the lndian child had not lived in an "Indian environment" or the Indian parents had
not mainiatned "significant ties” to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parents were membets of an Indian nation. Federal law and United States.Supreme.Court decistons
ihas consistently recognized the fundamental right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are really "Indians". ICWA does not authorize this type of inquiry which should lie with the
indian tribes.” The Navajo Nation recc ds additional dments be incorporated to hait this practice of state
courts. Otherwise, ICWA will be undermined and. implemented incorrectly /'py states.

(s

The Navajo Nation supports S. 569 with our recommendations. If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legisiative Associate, at the Navajo Nation Washifigton office at
(202) 775-0393.

Sincerely,

Ot T,
Albert Tom .
Navajo Nation Couidil Delegate
Chapter/s: Klagetoh-and Wide Ruins

xc: files
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ALBP?::ISENT June 19, 1997 VICE PRESIDENT
H ble Ben Nighth Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate

Washington, D.C. 20510
Dear Chairman Campbell,

On behalf of the Navajo people, I am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA piays a very important roie in the life of the Navajo Nation’s most precious resource,
our Navajo child We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements and termination, and the time lines within
which a tribe intervenes in state p di (2) the inclusion of Title IV-E funding and/or language; and (3) the
Jjudicially-created exception in state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition of clarification of two major items: voluntary p its and vol y termination and
the time lines within which a tribe may intervene in a state court proceeding: g

S. 569 proi)oses anew Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain information to allow the Indian child's tribe to verify application
of the ICWA. While the proposal adds language to make fi i isrep ion a crime, there is no
requirement that the information contained in the Section 1913 (d) notice be compiled in good faith. Itis of
critical importance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe.

i

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not cicar. The 30-day time line present difficulties in determining enrollment eligibility of Indian children
due'to the time it takes to find the determination of ICWA applicability, finding iocal counsel, case staffing,
and contract approvals.” Clarifying language directing that the notice of intent to intervene only requires a
simple statement which the tribe’'s ICWA program is needed to prevent ICWA from being deprived of any
meaning,

The Navajo Nation is also concerned about the term "certification" as used in the addendum may be used to
impose an artificial barrier in some jurisdictions. It is possible that some states may act officiously by
requiring that a particular state form be used to meet state evidentiary standards. While the proposed
amendment can be read to mean that this certification is a tribal certification, language clarifying that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize :uhe opportunity for later misunderstandings.

Whatever changes may be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tribes' most ¢ it: but also to prevent the type
of alienation experienced by Indian children who were d by non-Indian families before IEWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many of these children face difficulties in self-identification and adaption. ‘What may have started out as a "good”
mtention becomes| detrimental to the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical to be mindful of the long-term effects of depriving Indian children of their heritage.

The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ciarify the ICWA.;: .

Second, }he Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitiement program providing federal funds to states for foster care and
adoption assistance programs since 1980. However, it has oniy been available to states through matching funds to :
support Afoster care and adoption services . While this funding was intended to serve all eligible children in the United "
States, the legistation facked a provision to cover a ciass of children (Indian children) living in tribal areas.. The statute
overlooked tribal- governments'and children placed by tribal courts in receiving the entitlement. . This issue has.
negatively impacted the ability of Indian children to secure a sense of permanency after being removed. from the
homes, especially since adoption programs are under funded. R

To nec':'eive Title~ IV-E money, a tribe must aiso enter into agreements with states, with a state’ "passing lhféugh thes '
funds” to the tribe. Currently, oniy 50 of the federally recognized tribes receive any Title I V-E funding which does

not inciude administrative, training or data systems funding. Therefore, the Navajo Nation recommends direct fundin,

rather than tribes entering into agreements with states.’

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavi g children

These unsubsidized homes were indicative of the good will of a familyin:the community who will
their personal resources, time and home to foster care, legal guardianship, or preadoptive placement for a child
majority of these families find that this is stressful and sometimes unworkable after a period of time, especi
considering the numbers of Indian families on.tribal lands who live in‘or close to poverty. y
tribes would be able to keep these famities closer together rather than placing them
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basi
support services that Title IV-E would guarantee providers.  This would essentially begi
Indian children, = ™« W A e e .

The Navajo Nation your direct assistance on this
inequity. We recommend that if direct Title IV-E funding is ot possible to:the' N;
language be'inchided in this fegislation; requiring the following: (1) pru\iisioh'}etj rin
than a tribal-state agreement;-and (2)'applying pe alties as in P.L. 1
discrimination occur. S : :

ourts
that ICWA does not apply because the Indian child had not lived in‘un "Indian environment"
not maintained “significant ties” to their Indian nation., In‘essence; these state courts are ruli
child and Indian parents were members of an' indian nation” Federal law and United States Supfeme Cont decisio
has ly the fund right of Indian nations o determine membership. It ate
state courts to make determinations on.whether ICWA applies to an'Indian child by jnﬁuviring- into
child or Indian parents are really "Indians". ICWA:does not authorize this type of inquiry which
Indian tribes.” The Navajo Nation ds additionai iments be.incorporated to halt thi
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states, - o

The Navajo Nation supports S. 569 with our recommendations. ' If you have additional‘tj\iestioné 611' need ‘furihei-

assistance, please contact Sharon Clahchischilly, Legislative Associate, at the Navajo Nation Washington office at.
(202) 775-0393. h Tt St B

Sincerely,

.. RexMorris, Jr. .
- Navajo Nation.Cauricil Delegate

Chapter/s:- Coyote Canyon and Tohatchi
xc: files .
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Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee

U.S. Senate

Washington, D.C, 20510

Dear Chairman Campbell, ;
On behalf of the N‘BVAJO people, I am writing to express our strong opinions mga:fiing tl;le I,ndian Chilq Welfare Act
amendments of 1997. The ICWA plays a very important role in the life of the Na\(gjo Nation’s most precious sesource,
our Navajo children. We wish to emphasize three areas to ensure the ICWA is lmglemel!md correctly by(‘states and
that the child protection systems within Indian nations are equipped to protect Indlzanv?hlldreq. n:g thxee areas not
addressed in Senate Bill 569; (1) the clarification of tary p ts and I and the time fines within
which a tribe intervenes in state p dings; (2) the inciusion of Title IV-E funding and/or language; and (3) the .
judicially-created exception in state courts. First, the Navajo Nation supports S. 569, spox:sofed by Semmr John
McCain, on the condition of clarification of two major items: ary p and ry tet and
the time lines within which a tribe may intervene 1n a state court proceeding:

|

| - 1 B =

noses a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive gonoe.of ?he
ﬁrjgegeg;:g asxexd that the notice must (cgntain information to allow the Indian child's mbe to verify apolication
of the ICWA. While the proposal adds i to make fraudulent misrepresentation a cnmc,.!he,re 15 10
requiremént that the information contained in the Section 1913 (d) notice be compllgd in good fﬂlﬂl;. Itis of
critical iniponance that a good faith investigation be made into the information required by the Section 1913
(d) and forwarded to the tribe. s . .

;

The propg{)sed Section 1913 (¢) set forth timeliness within whigh atribe may mtcn:v?n.e_ln a sme.proce.edmg
is not ciear. The 30-day time line present difficulties in delennming‘e.nrollme.nt eligibility of !ndlan childven
due to thej time it takes to find the ination of ICWA app li Ll_hty, ﬁ'ndmg local counsel, case staffing,
and contract approvais. Clarifying language directing that the notice of intent (o intervene only requiresa
simple statement which the tribe's ICWA program is needed to prevent ICWA from being deprived of any
meaning. . e

w

The Nayajo Nation is aiso concerned about the term “certification” as used in the addendum may be used to
impose a

requiring| that a particular state form be used to meet state evidentiary standards. While the prop

amendment can be read to mean that this certification is a tribal certification, ianguage clarifying that itisa
!

tribai certification which is required, without the need for further evidentiary authentication could greatly
minimize the opportunity for later misundersmpdings.

Whatever changes may be proposed fo the Indian Child Welfare Act, it is important to remember that the ICV{A was
not only enacted to preserve American Indian Tribes"most preci it nbers, bit also to prevent the type
of alienation experienced by Indian children wlio were adopted by non-Indian families befom'lCWA.wns,auopted.
During infancy and in early childhood, anIndian child may adapt to and‘be accepted by a nqn—[ndmn m:lx. Ho:vevel::
fater many of these children face difficulties in self-identification and adaption. Wmay have started outas a 'good!

intention becomes detrimental to the child. While much has been said about children _and pa.xcnts, both namml and
adoptive, it is extiemely critical to be mindful of the long-term effects of depriving Indian children of their heritage.
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the ICWA.

Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the Social Security Act, Foster
Care and Assistance It is an open-ended entitlement program providing federal funds to states for foster care and
adoption assistance programs since 1980. However, it has only been available to states throug hing funds to
support foster care and adoption services . While this funding was intended to serve all eligible children in the United
:States, the legislation lacked a provision to cover a ciass of children (Indian children) living in tribal areas. The statute
overlooked tribal governments and children piaced by tribal courts in receiving the entitiement. - This issue has
negatively, impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes, especially since adoption programs are under funded:

To receive Title IV-E money, a tribe must also entg‘r. into agreements with states, with a state "passing through these
funds” to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV-E funding which does

not include admi ve, ing or data sy funding. Therefore, the Navajo Nation recommends direct funding
rather than tribes entering into agreements with states.

Presently, many.unsubsidized care homes are established within indian Nations to avoid leaving children in'harmful

situations. These unsubsidized homes were indicative of the good will of a family in the community who will commit
their personal resources, time and home to foster care,legal guardianship, or preadoptive pk fora child. ‘A vast
majority of these familiés find that this is stressful and sometimes unworkable after a period of time, especially when

considering the numbers of Indian families on tribal lands who live in or ciose to poverty. With direct funding, Indian
tribes would be able to keep these families closer together rather than placing them in off reservation, non-Indian
homes. Also, the numbers of Indian foster and adoptive homes would rise due to basic maintenance payments and

support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children.

The Navajo Nation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. . We recommend that if direct Title [V-E funding is not possible to the Navajo Nation, then the Title IV-E
be included in this fegislation, requiring the following: (1) a provision requiring states to serve tribes rather

than a tribal-state-agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.

Finally, the Navajo Nation is also concerned about recent dévelopments in state courts where judges have ruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their Indian nation. In essence, these state courts are ruling on whether the Indian
child and Indian parerits were members of an Indian nation. Federal law and United States Supreme Court decisions
has istently recognized the fund | right of Indian nations to determine membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Indian child by inquiring into whether the Indian
child-or Indian parents are really “Indians”. ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recc ds additi be incorporated to halt this practice of state
courts, Otherwise, ICWA will be undermined and impiemented incorrectly by states.

The Navajo Nation supports 8..569 with our recommendations. - If you have additional questions or need further

assistance, please contact Sharon Clahchischilly, Legisiative Associate, at the Navajo Nation Washington office at
(202).775-0393.

i

Sincerely, -
o L

v%ﬂi. Ross, Ir. %@

Navajo Nation Council Delegate
Chapter/s: St. Michaels

O

xc: -files




