
TITLE 4 - CIVIL ACTIONS 

CHAPTER 2 - REMOVAL AND EXCLUSION OF NONMEMBERS 

Legislative History: Ordinance No. 97-02, "Removal and Exclusion of Non-Members," was 
approved by Resolution No. 97-087 on March 12, 1997. 
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A. 

B. 

;. .. "ly nor:-membe:::- of the Tchcr:c O' OCham Naticn mav be 
removed and e..xc:..uded f::-cm all c::- ar:v oart of the iands 
wi thi:'l t::ie exte:::-io:::- bounda::-ies cf -t::e Tohcno O 1 OC.."larr. 
~1ation, incluC.i:ie- San Xa-;,-i.e=, San Luc:: .. , a~d Florence / .; ~ 
a=ccrCa~== w~th this C~ap~er. 

Remcva2. anc exclusion may not be invckec tc ex::lude :i.or:­
members f::-om: 

'"' , -. 

3. 

lands owned bv, er held in trust for, the Tchono 
O'Odham Nation.when the ncr.-member(s) a::-e authorized 
by Federal statute or administrative reg-~latior: to 
be p~ese~~ ~r- t~: t~ibal la~Cs; c~ 

Individuallv owned lands, whether held under t::ust, 
restricted or fee patent, when the non-member(s) a::-: 
present with the consent of the individual owne::­
~rovided however, (a) tha~ the consent of the owner 
will not stop the exclusion cf ar.y non-member from 
sue~ lands if it is determined that such non-meml:e= 
poses a clear and continuing danger to the health or 
sa:fetv of t::-ibal members c:::- p::-or:e::-tv; (;:;; that t!:e 
consent of the owner will not StOO the exc:usion of 
anv ncn-merrber from such lands i~ it is determined 
that such non-member has continuallv violated the 
laws a.~d ordinances of the Tohono O'Odnam Nation; er 

Access to stace highways within the extericr 
boundaries of the Tohono 0 1 0dham Nation unless it is 
determined that in addition to a violation cf 
Sections l.2(A)and 1.3(A), such ncn-membe::- poses a 
clear and continuing danger to the safety of persons 
or property on such highway which outweighs the 
interest of the non-member in using the highway. 

Section 1.2 Reporting of Criminal Acts 

A. When t~e Tohcno O'Odharn Police Department finds evidence 
that a non-member has c::rmmit:,ed an act or acts whic!1: 
would be a crime er crimes \l.."lder the Tohonc O' Odham ' 
Criminal Code, Arizona Revised Statutes, er the United 
States Cede, it shall rencrt said evidence to the United 
States Ai:tornev or cthe:: ocvernmental ent.itv l::a-rinc' 
jurisdiction to prcsec~te said act or acts. i copy cf 
sa:.=. ::-e~::::i: s~_a:l a:sc be p:::-c-i.-~C:.e::. t= the cz-.:.e: 
?:-::s:::::.~===- c: t!-_e T~r~:::::: C· 1 C·C.::.=.r:i. ?-Jat.:..,=-~. !f t!1e ncr:­
::-~=::-~;;::- :_3 a:: e:r:;:..:~~ss -- ~·.-:.: \.:':::.~.:-:: S~a~c:s s.:i--v .. e=::"!.e!l:., 
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the evidence st.all a:!.sc be provi::ec to :.he employee's 
i:rmeC.iate super.tisc·r a.~C. the head c! the enlp..:.c:":.ng 
s-cvernmer..t:.al age:i.cy. 

1.3 for R""moval 

'P--'"lY non-member of the Tohonc O' Odha:n Nati or. may 
=emcved and excluded pu=suant to Section l.l(A) if he 
s~e engages in a:i.y of the followins conduc~: 

or 

2. 

3. 

4. 

c: 

6. 

C ,.... ..: .... -- __ .... ·J:::.:-\.. ..:- ,_..:~~,,_.= .. ~ ... ~ d .... -· s .... _ .... _ ... mrr- ..... s c:u. c:.'--. w -:- ...... "'"'.:'. pro ..... ---.--:c -~ re €:-CL-, '-=--<= 
or '!'r::.bal law, :i.ncluc.::..ng a vio.i.a-:ion of State o:: 
Tribal traffic regulations; c= 

prospects er mines without autho=ity or pe::::nit; 

trades or peddles without aut~ority o= pe=ni..it; or 

cuts timber, or removes any protected 
or any rocks or artifacts without 
permit; or 

nati· .. -e plant, 
authority o::-

forcibly enters into the home or onto the lands o: 
any tribal member without the consent of the 
occupant(s); or 

interferes with or photographs a tribal ceremony 
without authority or permit; or 

7. commits fraud, or carries on a cor.fidence game, or i 
usury against tribal merr~ers, er induces such' 
members tc enter into grossly unconscionable 
contracts of any nature; or 

8. 

0 _, . 

attempts to repossess unlaw=ully any personal 
property for the satisfaction or discharge of any 
claim or debt or upon the default of any contrac-: 
term; or 

defrauds any tribal member cf just compensation for 
his or her labor or service of any nature done at 
the request of the non-member; or 

:o. ca~ses a breach of t~e peace or engages in repeatec 
pt:.blic drunkenness; or 

22 . 

is infected with or carries a contagious disease; or 

ente::-s without authoritv or permit into an area of 
tne Tohono c 1 Odr..arr. Naticn C.esignated as restriccad; 
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B. 

:3. :-e!:'lcves c:- a::tem=':s tc rs-move any t::-ibal member 
··-.::=- the. a-e c-= ;.~ c·n- -=... 1 

• 8) vc.- .,..e: f""'"'"" .-.,,,. .,..,.,;.,,--,... 
i..... .... '-'-- • - ::: J;.. --- .. :....=-·· l. - .L _.c,._ - -'-''-•· l.... ...... _ _ ,....,,, •• -~~-

0' Odham Natior.. wi :.hct:.t t!:e app:::::-cva: c: a pare::t, 
~~ardian c::- custocian, er the Child=en's er Tribal 
Co"L::::ts; er 

7-4. conduc~s missionar:-/ wc!"k o::- acti·~·ities without prior 
ai.:.thcrity or pe=m~:.; c:-

- ::: ... _. 

. ,. 
-0. 

hi.:.:::.s I 

C:' 
f:.s::es, or 

cam?S without ai.:.:hority er pe:::-:nit 
designated as closed to campins; er 

an a=sa 

::. 7. fails O!" refuses to pay taxes, rents • or othe:::­
cha:-ges justly due the Tohono O'Odham Nation af:.er 
reason~:e notice and. oppo::-t.unicy to pay; or 

:a. engages in conduc:. er activities causing property 
damage, loss or c:ear and continued danger to the 
health or safety of tribal members or property, or 
acts i::: such a manner as to demonstrate 
disresoectful or insolent behavior against the 
Tohcno-O'Odham Nation and its members; or 

l9. violates any provision of Tribal Ordinance No.03-82. 

A."ly removal anC. exclusion may be subject to the terms and · 
provisions of any applicable license, lease or permit 
which that person may have or possess, under which that 
person is entitled to be upon the lands of the Tohcr.o 
O'Odham Nation. 
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A. 
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Any member of the Tohono O'OC!ham Nation, police officer 
cf the Nation, or prosecutor of the Nation may file a 
comclaint with the Tohono 0 1 0dham Judicial Courts 
reqJ.es:ing removal and e:<.:::lusio!l cf a !'.on-member. The 
C~mpla:.nt s!'la:l stat: the g:"aund {s) upcn which the! 
rec;:~est is based, a brief statement of facts relied upon 1 

which si.:.:;;port the s::-cu.nc {s) for remo'\tal and exclusion, 
a:1C. the :-.ames an:! add=esses o: a::.y witnesses who will 
p::-ovid.e supporting ir..formation fo:::- the proposed 
excl·l.lsicn. The Toho:ic O' Ocfr..arn Judicia::-,f Court: shal.: t:hen 
~ssue an Crder to Show Cause reoui:::-~nc the non-member to 
a.~:rpea::::- at a hea:=i::ig to de:.e::-T.i~e i: cause exists to 

1 remove and excluce the non-rnemhe:::::-. I 
:.: the ramo·v·a: a::.d e:.{c::-is:.or: ac:.ic:: :.s t=..::d b;/ a Tot.one: 
C' 1 :.=,:-.. :.:::-. .::.._:..:-2.· _ :.:~.:;_· :.:: ;. ':".:~-.. .:.:: . .:. :: . .:.:.:-.. :;..: .. ~ .. ?::.:..::;.:·~~::: -~ .. -
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c. 

Nation's P:::-osecutor' s Office shall represent the 
Complai:iant. However, if the remc".-al a."'ld exclusion 
act.ion is filed by a member of the Tohcno o•oa..~am Nation, 
representation may be by private advocace or attorney as 
selected by the member. 

The Court: shall issue a Temporar: Restraining Order (!'RO) 
pending the Show Cause hearing if reasonable grou.'"lds 
ex~ c+- +-- bc 1 .; c.·~= t'he .,..,..._ me,...;..e ... W~, 1 '"'"'""Se .; --e .... - ... .,,,;.., e c-• __ ._, -...w ____ 1,_ -- •• -.. ....... -. ~~~ - --- ""-"""" ·-- 1:1c:i..-~- .... 

immediate ha::-:n to a=.y perscr. or property if not 
rest.rained. 

The Show Cause order shall state the time and place where 
the ncn-membe::- mav aotiea:r to show cat:.se whv he or she 
shoul:i nee be excluded and removed from • the Tohonc 
O'Odham Natior.. 

The Order may be served personally or by registered ma:..1, 
or in accordance with the rules established by the Court 
for notice and service in Civil cases. Return receipt 
shall be used in any service by mail and such service 
shall be complete upon the date of the return receipt. 

1.5 Eea .... inc 

The hearing for removal and exclusion shall be conducted 
in the tna.'1.ner of a civil trial. The non-member shall be 
given an opportunity to (l) confront and cross-examine 
any witness called by the Complainant to support 
exclusion, (2) to present oral and written evidence in 
his or her defense, and (3) to be represented by counsel 1 
at his or her own expense. j 

Upon a finding that cause exists for removal and I 
exclusion the Court shall either enter an Order cf I 
Exclusion or, in the discretion of the Court and in ! 
appropriate circumstances, order that the charged party! 
remedy or eliminate the cause for exclusion within a time I 
and subject to the terms and conditions prescribed by the 
Court. 

In cases where perman.ent or indefinite exclusion is 
sought by the Tohono O'Odham Nation, or where the ground 
for exclusion is violation of federal, state or tribal I 
laws, and the factual basis is disputed by the non­
members, the fac~s supporting exclusion must established I 
by clear and cocvincing evidence. In any other case, the 
facts supportins exclusion must be established by a mere 
preponderance of the evidence. Each decision and order 
of exclusion shall be in writing and shall be based only 
upon faces and law presented at the he:a:::-ing. i 
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Upcn a finding that ~c cause f~r ezc:~sion c! the non­
member exists, the Tchcno 0 1 0dham Juci=ial Court sr.all 
dismiss the Complaint. 

An Order of Exclusion shall specify the period of time 
dur:.ng which exclusion will be effective. The Court may 
suspend ar.. order cf exclusion upon such reasonable terms 
and concitions as may be prescribed by the Court. 

6. 
_I Section 1. 6 En.:orcemen':: of E:<clus~ on Order 
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A. Any person ordered e.."'Ccluded from tt.e Tohcno o 1 Odham 
Nation who fails or re:uses to remove himself or hersel= 
and his er her property withi~ the time period prescribed 
bv the Order of Exclusion shall be remcved, toaether with 
his o:.- her property by the tribal police department. 
Reasonable force may be used by the pc:ice in effecting 
the exclusion and removal. 

E. Any person who violates an exclusion and removal order 
issued by the Tchono O'Odham Judicia: Courts shall be 
subject to a civil fine not to e..xceed $5,000.00 for each 
violatior... 
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A. Nothing in this Chapter shall prevent a member of the 
Nation, a Tohono O'Odham Police Officer, a BIA 
representative, or the Nation's Chai:rman or the Nation's 

1 Prosecutor from applying to the Tohono O'Odham Judicial l 
Court for an emergency exclusion order removing a non- i 
member bodily from all or any part of the Tohono 0'0dham1

1

. 
Nation prior to an exclusion hearing if: 

B. 

c. 

l. the:::e is a."'!. immec.iate danger to life, health or !I 

property of the Tohono O'Odham Nation or any of its 
members; or 

2 . the non-member is engaged in conduct which 
constitutes a criminal offense and poses immediate , 
danger or irreparable damage to any person or 
property. 

The Court shall direct the Nation's police department to 
execute the emergency order using as much force as is 
necessary to effect the removal. 

The emergency order sr..all also contain the notice of 
charges and hearing provided for in Sections 1.4 and 1.5. 
:ee .. noti~:_-~~~ll stat:~ ~ha.~~ .. t~e- noi:-m_:tru;;= may de1:1;nd I 
.... a_ a -~-;. ........ g be l::.;..... ~--·---:.. 2.., ~.ou-s, excluo.-ns 1 Sa ... ,._,,;-•• - Su""'d-··- -n-" 'hc 1 ~ ,,;,,,.,s -.c-er be::. ,...,_ s""e ret'"e.; v.:::.s _.__._,:=,..:_,~, .1..;._ C.:;;!~ ca. .. -.....,,:. ..;....i.,._.i.;;o._: I C::.~- _.._ ¥- .l.• ._ - - ll 

sue:: notice or a: ar:v time u-:i to ten (lO) da?s from date, 
cf ~ctice. ~..bse~~ s~ch a detiiand the court sr;i.11 schedule I 

I 



Ordinance No. 97 ,2 
I (Removal and Exclusion of Non-Members 
!Page 6 o! 6 

I I 

2·1 
ll 

3': 
11 

411 
_ii 
;) I 

6!1 
_Ii 
' i l 
s 1

1 

91 
I 

10 I 
11 

D. 

E. 

F. 

t~e exc~usion hearing 
a reasonable time. 

in its ow:i d~sc=etion, but, within 

The eme:-::::encv order shall notifv the non-member of a 
specific boundary entrf where he or she may re-enter for 
the purpcse of atte.~ding the hea=ing requi=ed pursuant to 
Section l.5 of this Chapter. 

Nothing in this Chapter shall prevent a duly authorized 
police officer from stopping and detaining, without prior 
lega: process from the Tohono O'Odham Judicial Court, any 
non-member within the exterior boundaries of the Tohono 
C'Odham Nation when the officer has reasonable cause to 
believe that the non-member is comrn:.tting or has 
committed any offense in violation of Tohono O'Odham, 
State er federal law, i~cluding a traffic offenpe. 

Detenti~n pursuant to subsection E may be accomplished . 
either for the purpose of turning over the non-member to ' 
the officials or courts of the United States or the State 

12 I I', of 11~izcna, or for the purpose of detaining a nan-member : 
ir:. order to seek an emergency removal order from the I 

13 11 ' I 1 '!'ohcno O 1 Odham Judicial Court under this section. i 

14' I Section l. 8 Re:;;ieal of Prior Conflictins: Laws and Ordiniillces ' 

15 j This ordinance repeals the provisions of Chapter 6 of the Law 1 

and Order Code, Ordinance No. 02-82 of the Tohono O'Odham Nationi 
16 adopted by the Papaga Council on March 15, 1982, and repeals all I 

. other ordi.nances, laws and resolutions of the Tohono O' Odham , 171 Council in conflict herewith. l 

1811 Section l. 9 llar-; ohment of Members is ID>t P•cllillite:l 

19~1 Nothing in this ordinance shall be construed to prohibit 
actions to banish tribal members residing within any district of I 

20 t~e~T~honc O'Oc!ham Natio~ based on the custom and tradition of the I 
dis~rict. I 
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R.ESOL"CT10~ Gr THE TOHONO O'ODR.t\l LJ::.uISL.\Tiv"'E COUNCIL 
(Approval of Revised Ordinance for Removal and Exclusion of Non­

Members and the Repeal of Prior Ordinance ~o. 02-82) 

RESOLCTION NO. 97-087 

4 l\'tiEREAS. the Tohono O'Odham Nation is fully anthomed to act on 

behalf of our members in matters arising under the Indian 
6 

Self-Determination Act of1975. P.L. 93-638, as amended, 25 

8 L .S.C. 450 et. seq., (hereinafter the Act): and 

9 WHEREAS. the Tohono O'Odham Legislative Council is empowered to 

10 

11 

l~ 

act for and on behalf of its Tohono O'Odham Members in 

adopting resolutions; and 

l 
·~ '\VHEREAS, the ~ation recognizes that l\ith the passage of time certain . 
.) 

14 

15 . 

ordinances may become outdated and thereby do not meet ; 

the current needs of the Nation; and 

16 
· !\\7HERE....\S, Ordinance No. 02-82 (Removal and Exclusion of Non-

17 . 

18 i 
\j 

' 

19i 
! ' 

Members) is outdated and does not meet the current needs • 

of the Nation: and 

20: !WHEREAS, the Nation has an interest in having all criminal acts 

committed within its exterior boundaries reported to the ! 

Tohono O'Odham Police Department when committed by 

either non-members or members; and 
' 

I 
25 WHEREAS, the ~ation recognizes that Ordinance No. 02-82 has no such , 

1. 

26. 

.-.-

•)·:· 
-11 

requirements; and 

y~~E~3.EAS, Ordinan::e ~o. 02-82 only allows a trlb'1l member to initiat~' 
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15 

18 

19 

a removal and exclusion action against a non-member; and 

the Tohono O'Odham Police Department and Office of the 

Prosecutor are intricately involved in most removal and · 

exclusion actions and need to have the ability to file such an · 

action; and 

Ordinance 02-82 does not provide for any sanction against a 

. ' 

non-member who violates a removal and exclusion order of 

the Toho no O'Odham Judiciaryi and 

the proposed revised ordinance for removal and exclusion ; 

of non-members has been reviewed by the Domestic Affairs 

Committee of the Tohono O'Odham Legislative Council, the · 

Attorney General's Office and the Office of the Prosecutor • 

i and its approval and passage is recommended by the i 

Domestic Affairs Committee; and 

20 WHEREAS, this resolution shall remain in effect until such time as this 

21 resolution has been fully completed, expressly rescinded or 

22 modified by the Legislative Council. 
23 

N O\V, TH1:RE:FOP..E, BE IT P~SOI TID that L~e Tohonn O' odh;L~ Legisfa.ti1'· ~ 
1
, 

24 
'1 

, I 
I, 

Council hereby approves the revised Ordinance for Remo1·al , 

and Exclusion of Non-l\-Iembers and the repeal of prior I, 

OrdL"lance No. 0:2-82. 
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2 1! 

3 !The foregoing Resolution was passed by the Tohono O'Odham Legislative 
!council on the 6TH. day of MARCH, 1997 at a meeting at which a quorum 

4 !'was present with a vote ofl.397.0 FOR;~AGAINST; 479.0 NOT VOTING; 
_ ,and {08] ABSE~T, pursuant to the powers vested in the Council by Article 
;J VI, Section l(c)(7) of the Constitution of the Tohono O'Odham Nation, 
6 adopted by the Tohono O'Odham Nation on January 18, 1986; and 
_... 1approved by the Acting Deputy Assistant Secretary - Indian Affairs 
' \<operations) on l\iiarch 6, 1986, pursuant to Section 16 of the Act of June 
8118, 1934 (48 Stat. 984). 
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TOH ONO O'ODHAL'\I LEGISLATIVE COUNCIL 

Dennis Ramon, Legislative Chairman 
tfi._ ~.,, I 

/l! day of /J-l,r-·-i-cA-i...-

16 
ATTEST: 

17 

ranees G. Antone, Legislative Secretary 
20 

21 /0\1<-dayof~ ,19 91 

22 

23 Said Resolution was submitted for approval to the office of the Chairman 
r1 -~ ,. 

oft.'1eTohono O'Odham ~anon on the IC - day of "';//.:..~~ .. ct~../ , 
24 

19 9 7 at '-I: S-C o'clock, _t:_.~1., pursuant to the provisions of Section 
·)-

-;J 5 of Article VII of the Constitution and will become effective upon his 
26 approval or upon his failure to either approve or disapprove it within 48 

hours of submittal. 
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TOHONO O'ODHA.i.\f LEGISLATIVE corNCIL 

} Jl. 
6 Dennis Ramon, Legislative Chairman 

-' 
8 

9 
i><f APPROVED 

10 

11 [ ] DISAPPROVED 

12 

15 

16 

1 'j 

at //)/'o'clock, A[.- .M. ' . . 

18· 

19 \ Returned to the Legislative Secretary on the /C2 9d'ay of 

20 ~ , 19 11, at /d .' 38 o'clock, // .M. 

')l 

;2''4~~4.~~ 
23

1 !Frci'nces G. Antone, Legislative Secretary 
11 
Ii 

24' 1 

I 
?- I -<> 

i 
26 I 

271 
Ii 
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