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In the United States Court of Federal Claims

No. 03-1433L
(Filed: September 16, 2005)
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Pending before the court is a motion to dismiss by limited-intervenor Chérokee
Nation of Oklahoma (“Cherokee Nation” or “Nation™) for failure to joi;lx'an-indiSpens;able
party pursuani to Rule 19 of the Rules of lthe United States Court of Federal Claims
(“RCFC") or for lack of subject matter Jurisdiction pursuant to RCFC 12¢(b)(1). Both the
plaintiff, the United Keetoowah Band of Cherokee Indians in .Oklahoma (“UKB”) ana the
defendant, the United States (“government” or “United States”) oppdse thé Cherokc’e
Nation’s motion. For the feasons that follqw, the Cherokee Nation’s motion ié '
GRAN’I‘ED._ | | |

- ﬁACKGRQUND

The following facts, unless otherwise noted, are taken from the plaintiff’s
complaint and have been accepted as true. The Cherokee Indiaps origin_ally liv'ed in the
southeastern portion of the United States on lands forming preser-x.t dalyl Georgia, Alabama,
Tennessee, North Carolina, and South Carolina. Early treaties between the Cherokees
and the United States established the boundaries of the historic Cherokee Nation in these
southeastern lands. Through a treaty in 1817, the United States ceded lﬁnds adjacent to
the Arkansas and White Rivers to the Cherokees in exchaﬁge for a portion o‘f the |
Cherokee lands in the East. One third of the Cherokees emigrated to thé new Arkans_as
aﬁd White River lands, but the others chose to remain in the eastern lands.

Through further treaties in 1828 and 1833, the United States granted tﬁe Cherokees

approximately 7 million acres of land running along the Arkansas, Canadian, and Grand

2
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Rivers. In 1,83'5.’ the United States and the Cherokees entered into the Treaty of New -‘
Echota, which granted the Cherékee an additional 800,000 acres and required the
Cﬁerokce Nation to céde all of the eastern lands and mové all of ifs members to the lands
west of the Mississippi R'iv.er. The treaty also provided that the lands ceded tolth'c |
Chérdkee Nation by the 1828, 1833, and 1835 treaties “shall all be included in one pat'cn.t '
e#ccuted 1o the Cherbkée nation of Indians by the President of the Uﬁited States” and that
the “Cherokees . . . shall also be protected against interruption and intrusion ffom citizens
of the United States, who may attempt to settle in the country without their consent; and

| all s’uph persons shall be removed from the same by order of the President of the United -

' .States."’ Treaty wi1::h fhg Cherokée (Treaty of New Echbta), Dec. 29, 1835, U.S.-’
Cherokee, art. III, art, VI, 7 Stat. 478, 480, 4‘8Il.

The Cherokees who had settled in the lands west of the Mississippi objected to the |

Treaty of New Echéta, but the e;istem Cherokees were forci.blly removed from the eastern |
l;fmds and placed on the western Jands. Differing factions of the Cher‘okees fought over
political power and governmental authority. In 1846, the United. States aftempt_ed to
resolve the dispute over governmental autﬁority through another Trcaty,I which provided -
that the lands ceded in the Treaty of New Echota were “secured to the whole Cherokee
pe0p1c fox their common use and benefit,” Treaty with the Cherokees, Aug. 6, 1846, U.S.- |
Cherokee, art. I, 9 Stat. 871, 871, and that the Arkansas Riverbed lands ceded in the 1828
Treaty were “intended for th¢ use of, and fo be the home for, the whole nation.” ]d. at art.

4, 9 Stat. at 873.
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In ]859, a group of western Chcrokées‘ formed the “Keetowah Sociéty.-” '»'UKB
claims that it is a successor of this gr(;up. In 1902 Congress enacted legislétién- |
establishing a system to lterminate the collective holding of Cherokee lands B_).'.allot.ting |
the lands to the individual Cherokee Indiaﬁs. Act of July 1, 1902, Pub.'L;‘.Nov. 57—241 §
11. To this end, a roll of Cherokee citizens as of September 1, 1902 Qa‘g :also established.
1d. at § 25. The legislation further prov.ided-that the Cherdkee_tribal géyemrﬂent Would
be terminated dn March 4, 1906. Id. at § 63. However, the la.nds were ﬁever allotted, énd
in 1906 Congress provided that the unallétted lands of the Chgrokée tribc,'ar.ld'-other. tribes

_ “shall be held in trust by the United States for the use and benefit of the Indians '.
respectively comprising 'cach of saia tribes, and their heirs . . . ." Act' §f Apnl 26, 1906,
Pub. L. No. 59-129 § 27, 34 Stat. 137,' 148, The Act also provided tha.t ea?h tribe. would
ha?e a Principa-i Chief appointed by the- Prgsident -o.f the United States. Such Principal

-I Chiefs for the Cherokee Nation were periodically aépointed by tht; Pfesident, alﬂ;éﬁgh
during one petiod of time the office was left vacant for nineteen years. |

After Congress passed the Oklahoma Indian Welfare Act, 25 U.S.C. 5§ 501-509,
(“OIWA”)in 1936, the Keétoowéh Societyv sought to organize as a sepafatéeptity in
order to receive benefits undef OIWA. In 1946, Congress enacted legislatioh recognizing |
the Keetoowah Indians as “a band of Indians rcsiding in Okléhorﬁa,” aliowing: tﬁe band to

receive benefits under OTWA. Act of Aug. 10, 1946, Pub. L. No. 79-715, 60 Stlat.. 976.
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The Cherokee Nation adopted a constitution in 1976, but the tribe has never-been
organized under OIWA. In 1970, the United States Supreme Court determined that the
Tteaty of New thota conveyed title to all lands within its metes and b0uneis description,
in_c,luding the banks and oed of the Arkansas River, to the Cheroicee Nation. l_.ChoM
Nation v. Oklahoma, 397 U.S. 620, 634-35 (1970). |

In 1989, the Cherokee Nation filed an action in this court alleging that the federal
government hlad mismanaged t}te Arkansas Riverbed lands held in trust for the Cherokee
Nation. The Choctaw antl Chickasaw Nations, who clatmed_other portions of the

| Arkansas.Riv_erbed-, also filed suit alleging government mismanagement of Jands heldin. -
~ trust, In 2002, UKB moeeti to intervene in the proceecﬁngs, -arguing that UKB was “a
soccessor in interest”'to the historic Cherokee Nation. This court denied the motionvto
intervene on the ground of untlmelmess _hgg&ww
54 Fed. Cl. 116 (2002)

In December 2002, Congress enacted the Cherokee, Choctaw and Chlckasaw
Nations Claims Settlement Act, Pub. L. No. 107- 331 116 Stat. 2845 (2002) (codified at
25 US.C. §§ 1779-1779g) (“Settlement Act” or “Act”). As described by Congress, the

| purposes of the Act were to “resolve all claims that have been or could have been brought
by the Cherokee Choctaw and Chickasaw Nations agemst the United States, and to

confirm that the Indian Nations are forever .disclaiming any right, title, or interest in the
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Disclaimed Drybed Lands, which are contiguous to the channel of the Arkans_as' Ruver . ..
-7 25U.8.C. § 1779a. The Settlement Act states:

Pursuant to their respective tribal resolutjons, and in exchange for the benefits
conferred under this subchapter, the Indian Nations shall, on the date of
enactment of this subchapter, enter into a consent decree with the United
States that waives, releases, and dismisses all the claims they have asserted or
could have asserted in their cases numbered 218-89L and 630-89L pending in .
the United States Court of Fedéral Claims against the United States, including
but not limited to claims arising out of any and all of the Indian Natjons’
interests in the Disclaimed Drybed Lands [defined in section 17796(2)] and

_ arising out of construction, maintenance and operation of the McClellan-Kerr

“Navigation Way. . .. Upon entry of the consent decree [after all appropriations .
authorized under this title have been made and deposited into the appropriate
tribal trust fund account], all the Indian Nations’ claims and all their past,
present, and future right, title, and interest to the Disclajimed Drybed Lands,
shall be deemed extinguished. No claims may be asserted in the future against
the United States . . . for actions taken or failed to have been taken by the
United States for events occurring prior to the date of extin guishment of claims .
with respect to the Riverbed, B

25 U.S.C. § 1779¢(a).

In the Act, the term “Indian Nations” refers to the three Indian tribésllwho .héd
| claims pending.in this c.:oun-: the Cherokee Natjon, the Choctaw Natién, ahd the |
Chickasaw Natjon. 25 U.S.C. § 1779b(3). The term “Riverbed” refers to both the
disclaimed drybed lands and thelwetbed laﬁds, including all minerals tﬁéreiﬁ, va./hich'are
 the subject of the legislation. 25 U.S.C. § 1779b(4). The Act defines “Dryﬁed Lands” to
mean, “those lands which, 'upon the date of enactment . . . lic above and Icont_igu.éus to the

mean high water mark of the Arkansas River in the State of Oklahoma.” 25.U.S.C. §
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l779b(2) | “Wetbed Lands” is deﬁned to mean “those Riverbed lands whnch lle be]ow the
mean high water mark of the Arkansas Riaver in the State of Oklahoma : . . .”. 25 U S.C. §
17796(6). | o |
As compcnsatioﬁ for settlement of fhese claims (both for extingdishmént of title to
the disclaimed drybed lands and for settlement of any mismaﬁagement cla1ms in - |
-connection with both the drybed and wgtbed_ landsj, the Settlement Act.ét.xtho-rizes- .$40'
million in apprdpriations $10 million per ﬁscal year from ﬁsdal yedf 2004-'througlh fiscal
year 2007, for the Ind1an Nations, with 50%, or $20 million, to be deposxted ina tnbal :
~ trust fund account for the Cherokee Nation. 25 U.S. C §. l779c(c) (d) |
| The Settlement Act also extinguishies the title of any other Indlan tnbc in the
disclaimed drybed lands: |
As of the date of enactment of this subchapter (A) all right, title, and mterelst. __
of any Indian nation or tribe other than any Indian Nation defined in section
1779b of this title (referred to in this section and séction 1779g of this title as
a “claimant tribe”) in or to the Disclaimed Drybed Lands, and any such right,
t1tle or interest held by the United States on behalf of such a clalmant tnbe
shall be considered to be extinguished . .
25 US.C. § 1779f(a)(1)(A).
The Settlement Act furthér establishes, in addition to the tribal hﬁsf fund accounts,
“an interest-bearing special holding adc’ou'nt for the bedeﬁt of the Indian Nati.oﬁs,"’ .25 |
U.S.C. § 1779£(b)(2)(A). The special ho]din?g.account' is funded b'y' ten };Qrcent of t.he. |

funds “that would otherwise be deposited in a tribal trust account.”” 25 U.S.C. §

1779f(b)(1)(B). The Settlement Act goes on to provide that:
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Not Jater than 180 days after the date of enactment of this subchapter, any

claimant tribe that claims that any title, interest, or entitlement held by the

c}aimant tribe has been extinguished by operation of section 1779¢(a) of this

title or subsection (a) of this section may file a claim against the United States

relating to the extinguishment in the United States Court of Federal Claims.
25 US.C. § 1779f(b)(1)(A).

If a final judgment in such an action is less than the amount of funds in the special
holding account, then the claimant tribe’s award will be made from that account and the
remainder will be deposited in the tribal trust account for the appropriate Indian Nation, -
25 U.S.C. § 1779£(b)(3)(B)(i). If the final judgment exceeds the amount in the special
holding account, then the balance of the special holding account will be used to satisfy the -
judgment, with the additional funds provided by a separate appropriation. 25 U.S.C. §
17791(b)(3)(B)(ii).

The Settlement Act concludes;

This subchapter shall not be construed to resolve any right, title, or interest of

any Indian nation or of any claimant tribe, except their past, present, or future

claims relating to right, title, or interest in or to the Riverbed and the

obligations and liabilities of the United States thereto, '
25U.8.C. § 1779¢.

UKSB filed this action on June 10, 2003, which was within 180 days of the
Settlement Act’s enactment on December 13, 2002. Count I of UKB’s complaint seeks
compensation for the extinguishment of all right, title, and interest to the Arkansas

Riverbed Lands. Counts II through VI of UKB’s complaint seck damages for breaches of

the government’s fiduciary duties with respect to the Arkansas Riverbed Lands and

8
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minerals therein.' In its complaint, UKRB alleges that the historic Cherokee Natnon tribal
govern.ment to which the relevant lands were conveyed by the treaties in the 1800 8, was
terminated by the )egxs]atlon in 1902 and 1906. UKB further alleges that it is & successor |
in interest to-this historic Cherokee Nation. In their Joint Preliminary Status Report,
submitted August 18, 2004, tho partios identified the “successor i'n.int_creot_” i$_sﬂehs_ t-h_c
“core legal issue” in _the case. | . |
On Sepfcmbér 7,2004, the Cherokee Natioo m0vcd,to-int.erve'ne ona lin')i.tcd' basis, |

to file a motion to dismiss in this action. Tho court granted the 'Cherlok'ce Ni:itlion’s'rhl'oti'on

~ for limited intervention on December 10, 20(_)4. The Cherokee Nation .thén ﬁleo a motiori.
to dismiss for failure 0 join an indispensable party and for lack of juﬁsdioﬁ'on. In its
motion to dismiss, the Cherokee Nation argues that as the ;o1c titlehol;_iér- of all Riverbed
lands idcntiﬁod in the Se;tlement Act, it is a necessary and indispeﬁéab}o i:)larty tol tho |
present action by UKB that seeks to establish an-interest in some of thos_e:'sa_me lands. |

" The Cherokee Nation ;130 afgucs that UKB’S claims are essentially oiaims} "ogloins't._the'_
Cherokee Nation, a private -pax.'ty, over whio_ﬁ this court does not hévc jurisdiction. Oral

argument on the Cherokec'Natioh’s motion to dismiss was held on August 3-0, 2005.-

' The government dlsagrees with UKB and the Cherokee Nation regardmg the scope of
the Settlement Act and whether UKB may bring claims relating to lands other than the
disclaimed drybed lands pursuant to the Act. The court agrees with UKB and the Cherokee -
Nation regarding the scope of the Seitlement Act.

9
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DISCUSSION
A. | Standard of Review
. The Cherokee Nation has filed a motion to dismiss for failure to join an
ndispensable party under RCFC 19 or for lack of subject maﬁerjuﬁsdiétion.undcr RCFC -
.12(b).(1). “[Mn ﬁqsgi-ng on a-motion to dismiss, . . . the allegationé of the c()rhplaint should

be construed favorably to the pleader.” Scheuer y. Rho.des, 416 U.S._-232, 236 (1974).

The court must accept as true the facts alleged in tHe complaint. Reynolds v. Army & Air
Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988). For motions to dismiss for failure

: tolein an indispeqsabie party, thc moviné party bears the burden of persuasipn. Makah

_ Indian Tribe v. Verity, 910 F.2d.555, 558- (9th Cir. 1990).
B M(;tiOn to Dismfsé for Failure to Join Indispensable Party

The Cherok_ée Nation argues that it is both necessary and indispcnsaible to this

" action, and .tha’lt ﬂaeféfo_re the case should be dismissed pursuant to RCFC 19. Under that |
rule, the court must perform a two-step analysis before dismissing a claim for failurg to
join an indispensable parfy. F irst, the court must detemin’e whether the absént person is
‘;necessary.” If an absent party 1s necéssary but cannot be joined, the court must then
determine under RCFC 19(b) whether the case should be dismissed. RCFC 19(b)
provides that if the necessary person cannot be made a party, the céurt must jdeterminé
“whether in equity and good conscience the action should proceed . . . or should be

dismissed . . . .” Because it is equitable in nature, “[t}he determination is heavily

10
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influenced by the facts and circumstances of each case.” Bakia v. County of Los
Angeles, 687 F.2d 299, 301 (9th Cir. 1982).2 |
‘1. The Cherokee Nation Is a Nécessary Party
As provided for under RCFC 19, the court will first cxamihe whcthg,r'ihé Cherokee
Nation is a necessary party to an adjudication of UKB’s claims. Under RCFC 19(a), a
person.is “necessary” and shall, if feasible, be joined:
~if (1) in the person’s absence complete‘re]ief cannot be accorded amd’ng tﬁosc_- '
already parties, or (2) the person claims an interest relating to the subject of the .
action and is so. situated that the disposition of the action in the person’s
absence may (i) as a practical matter impair or impede the person’s ability to
protect that interest or (ii) leave any of the persons already parties subject to.
a substantial risk of incurring double, multiple, or otherwise inconsistent .
obligations by reason of the claimed interest. '
'RCFC 19(a).
The Chérokce Nation argues that it claims an interest félating to the subject of the
action and that its ability to protect that interest will be impaired or imped_’ed bya
 disposition in its absence.’
Ca, Interest

- In order to be necessary, a person must “have an interest in the outcome of the

present litigation that will be prejudiced if [the] case proceeds in its absence.” Browny,

 RCFC 19 “closely conforms to FRCP [Federal Rule of Civil ProcédUrg] 19" and o
accordingly this court relies on cases relating to that rule as persuasive authority.’ RCFC 19 niles
committee’s note, ' '

> The Cherokee Nation does not-argue that completé-reliéf could not 'bg accorded among
those already parties. Accordingly, the court does not reach that issue.

11
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United States,,4l2l Fed. Cl. 538, 565 (1998). Furthermore, the interest rhusﬁ be a “legally
p'rqtected interest . . . more than a financial stake . . . and more than spec;ljlation about é :
future event,” Makah, 910 F.2d at 558 (citations omitted).

Here, the Cherokee Nation claims that it has an interest, aé txt]eholdcr in thel
vaerbed lands that are the SubJGCt of this action. The Cherokee Nation conterids that
under the terms of the Settlement Actit will continue to hold title to the disclaimed
drybed lands until 2007 and that it lhas not rclinquished ts title to the wetbed lands of the |
Riverbed. The Cheroke‘e‘ Nation aréues that it must merely claim an interest in the subjeﬁt L
of the action; it is not required to estabhsh that interest: “It is the party s claim of a

protectnble nterest that makes its presence necessary.’ _Amcncgn Grey .hound Racing v.
Hull, 305 F.3d 1015, 1024-(9th Cir. 2002) (holding fthat the fact that the party’s interest
was depeﬁdent on the 6utco‘rne of the litigaftion did not prevent thc party from being

* considered r_xctlzlcssam.-y). “Und;er [Ruic 19], the ﬁnding that a paﬁy is necessary to the

- éction is predicated only on that party having a claim to an intérest " Sh_nmwg
States, 982 F.2d 1312, 1317 (9th Cir. 1992) (rejecting the kind of “cnrculanty” of
requiring a party’s interest to be _established rathcr than merely claimed). Tested by these. -
standards, the Cherokee Nation contends that it has met the criteria for the “interest”
prong of the RCFC 19(a)(2) necessary party test. The court agrees..

. It 1s generally recognized that a party claiming title to property that is the subject of

litigation has an “interest” in that litigation. See, e.g., Qujleute Indian Tribe v. Babbitt, 18

12



89/16/20605 082:82 2023576546 _ JUDGE FIRESTONE PAGE 14

F.3d 1456, 1459 (9th Cir. 1994) (holding that the Quinault Indian Nation was a necessary
* party to an action by the Quileute Indinn Tribe challenging a Department of Interior
determination that property within the Quinault Reservation escheated to the Natjon
rather than the Tribe); Pit &wer Home and Agric. Coop. Assoc, v. Umted States 30F. 3d
| 1088 1099 (9th Cir. 1994) (holdmg that a beneficial owner of the property at issue in the
case had a legal interest in the lmgatton), Shermoen, 982 F.2d at 1318 (holdmg that
absent tribes had an mterest n the outcome of lmgatmn challengmg a statute pamtxomng
lands between the tribes). The Cherokee Natlon plainly fi f' ts that criteria. The Cherokee
B Nation rlghtﬁllly c]alms that under estabhshed precedent, g;hoctaw Nat;on V. Oklahoma,
' 397 U.S. 620, 634-35 (1970), it is the utleholder to.both the drybed and wetbed lands that
are at issue in this c_as'e.“
The facts that the Cherokee Nation has disclaimed' its interest, Effectjve in the
B future, in theldrybed lands that are the subject of this litigation and has eccepted a
settlement for thc government’s alleged mismanagement of the drybed and wetbed lands
do not alter this conclusion. At the 'presen‘t time, the Cherokee Nation clatms that itis the
sole owner of the lands that are the subjecvt of this lawsuit. Moreover, the Cherokee |
Nation bases this sole ownership interest in the subject Jands on the same statutes and

treaties that UKB relies-upon to establish its interest in the drybed and wetbed lands.

* The Cherokee Nation also correctly notes that in the Settlement Act, Congress
recognized the Cherokee Nation as a *“federally recognized Indian tribe . . . [that] has maintained
a continuous government-to-government relationship with the United States since the ea.rhest
years of the Union.”” 25 U.S.C. § 1779(3). '

13
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Thus, any decision regarding thé UKB’s 'intcrest in the subject lands would dir.ectl'y
implicate the Cherokee Nation’s interest in the same lands.’ In this ciréumstéhce, then,
the Cherokee Nation hés a legally protectable interest in the subject of the litigation with
respect to UKB’s ‘claim for compensation for extinguishmf;nt of its claims against the ,
United States for both the disclaimed drybed lands and for mismaﬁagement of the |
Riverbed lands. | -
b.  Ability to Protect Impaired or Impedéd

RCFC 19(a) further provides that even if a party has an interest in the litigatibn, |
the party must still demonstrate that it is “sé situated that the dispositjon of the action in
[its] absence may as a practical matter impair or impede [its] ability to prot.e'f:t that

interest” or that a party to the litigation would be subjected to inconsistent obligations.

3 At oral argument, the court explored with the parties whether UKB's claim could be
split between the drybed and wetbed lands, so that UKB’s claims relating to the disclaimed
drybed lands could proceed even in the Cherokee Nation’s absence. The court examined whether
UKB has some unique interest in the disclaimed drybed lands in light of the Cherokee Nation’s
agreement to disclaim any interest in those lands after 2007. However, the basis for UKB'’s
alleged interest in the drybed lands and the wetbed lands is the same as the Cherokee Nation’s.
UKB could not identify any statutes or treaties for claiming an interest in the.disclaimed drybed
lands that are different from the statutes and treaties the Cherokee Nation relies upon for its claim
of title to all of the Riverbed lands. In such circumstances, the court’s consideration of UKB's

- alleged interest in the disclaimed drybed lands would necessarily implicate the Cherokee
Nation’s intetests in other Jands,

* Having concluded that the Cherokee Nation has a legally protected interest in the lands
that are the subject matter of the litigation, the court does not address whether the Cherokee
Nation also has an interest in the Special Holding Account that was established under the
Settlement Act, ' '

14
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' RCFC 19(a)(2)(1). Once again the court concludes that _the Cherokee .NatiOn has met its
- burden. | | o
o The Cherokee Nation claims that it holds exclusive title to rhe drybed and wetbed ll
lands at issue and that it exerclses sovereignty over these lands The Cherokee Nation
argues that if the‘court were to find, for purposes of the Settlement Act, that UKB has an
interest in these same lends, then the Cherokee 'Natioh Wil] have difficulty exercrsing
sovereignty or claiming exclusive title over these lands, Thus, the Cherokee .Na’lt'ion
~ argues that the disposition of this case may as a practical matter affect the Cherokee
_Nanon s ability to protect its interests in the lands and 1ts mterest n llts soverergnty over
f | those lands. UKB and the govemment argue that the Cherokee Nation’s concern can be
addressed by mcotporating limiting language in the-decision in the pending case or by
leaving the issue to be addressed in future cases nf problems over the Cherokee Nation’s
' soverexgnty arise. These are not Sﬂt‘lS sfactory answers. Other courts have recognized that
where there are competing claims to the same propeity, one party’s attemptl to litigat_e’ the
claim may impair or impede the other par_ty"s interest in _the same pl_roper‘cy.j See Pit River,
30 F.3d at 1-o9§'; @wmwom—wmmm 11 F.3d 1341, 1347
(6th Cir_. 1993) (holding that successor in interest bends of Chippewas were hecessary
. parties to another band’s claim of exclusive fishing rights granted “in common to the

Chippewas”).

15
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For thelforegoing reasons, the court'cc)ncludes: that the Cherokee Natidrlx'is :sﬁ
situated that asa practxcal matter its interest in the Riverbed lands may be 1mi:a1red or
xmpeded by this 11t1gatxon, accordmgly, the court ﬁnds that the Cherokee Natlon is
necessary to UKB’ 'S clalms regardmg these lands.” |

2. The Cherpkeé Nation'is Indispensable

Because the court concludes thlavt thel C'h'erokec Nétion isa neceésé;ly party to fhe
litigation, it must now decide whether the Cherokee Nation s also éri indis'pensable.par'ty. |
Under RCFC lb(b), if a necessary pers§ﬁ c‘%mnot be rﬁade a party, the court ‘must
determine “whether in equity and good conscience the action sho.uld prod;:ed ..o

.' should be dismiésed ...."" Thus, first the court must determnine wﬁethcr ilh.-e _Ch..equee:-j
Nation can be made a party, and then must cohsider whether in cql'li't-y-and ééod
conscience t}_xe matter s'hould be dismiséed. Eééh detemxinatipp will be _n_u_idein turn

a.  The Cherokee Nation ‘Cann'o't be Made a Party

The Cherokee Nation- ;clrg'ues théf it enjoys sovereign immunity as a'ﬁ;ibe, an_d'that
therefore it cannot be joined as a 'p,arfy without its consenit. The C_her'okée Nation assgrts
that it has not consented to be sued in this i‘n'stanclc, and therefore it ca\_nﬁot be'jbiiiéd as a

party in this action.

" Having concluded that the Cherokee Nation’s ability to protect its mterests in the lands
would be impeded if it were not a party, the court does riot reach the issue of whether disposition
of this case would subject the government to inconsistent obllgatlons as xdentxfied in RCFC -

19(a)(2)(i).
16
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The government argues that the Cherokee Nation has waived its sovereign
immunity with regard to the successor in in_tgrest issue fhrough its arguments in its motioﬁ
to dismiss and that therefore the Cherokee Nation can be made a party to this issue. In its
motlon to dxsmlss the Cherokee Natlon argues that re- lmgatxon of the mdlspensable party
issue is barred by collateral estoppel According to the Cherokee Nat1on other cases filed
by UKB ralsmg the succcssor in interest issue were dnsmnssed for fallure to join the -
Cherokee Nation as an mdxspen'sab]e party.

. The court agrees with the C}Illerokee Nation that it has .no"t waived its sovereign
1mmun1ty Indlan tnbcs enjoy sovereign immunity, subject to the control of Congress,
and thus cannot be sued except as it consents. or as Congress authorizes. Lta(:lgx_
Pueblo v. Martinez, 436 U.S: 49, 58 (1978). Waiver of a tribe’s sovercigh-immunity,
whefher i:y Co'r{greés or by the triﬁe itself, “cannot be implied but must be unequivocally -
' cxpressed U_MQ_&M@ 424 U.S. 392, 399 (1976) (quotmg UnLdState_s_v_

King, 395 U. s 1,4 (1969)).

-Here, the govem'ment alleges that tbe Cherokee Nation waived itsli-mmu.nilty'by
arguing that re-litigation of the indispensable party issue is precluded by cbllatera]
estoppel.® Because the Cherokee Nation argues that other cases have also previously
involved the successor in interest issue, the government contends t.hat the Cberokee

Nation has waived its itimunity with respect to this issue. However, the mention of an -

? None of the parties argne that the Cherokee Nation’s sovereign immunity was waived by
any provnsxon n the Settlement Act.

17
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| issue ina motion' to dismiss is not an “urieciui‘vocally'expressed” waiver of ls.oye.re'ign
immunity. Therefore, the Cherokee bIatlon remains immune from suit and thus cannot be
: Jomed asa party in this action. | |
b.  The Equities Favor i)ismissa‘l

In determining whether in equnty and good conscwnce the actlou shou]d proceed or

be dismissed, the court should consider four factors |
first, to what extent a Judgment rendered in the person s absence mxght be

prejudicial to the person.or those already parties; second, the extent to which,

by protective provision in the judgment, by the shaping of relief;- ‘or:other

measures, the prejudlce can be lessened or avoided; third, whether a judgment

rendered in the pérson’s absence will be adequate fourth, whether the plaintiff

will have an adequate remedy if the actlon is dismissed for nonJomder. '
RCFQ 19(b). |

However, “[t]hese factors . . . are‘ not mutually exclusive_,'_nor ai;e_ they the onl-'y .l
considerations that may be taken into account by the court iu a perticu‘la'r- cese ” T Charles :
Alan anht Arthur R Miller & Mary Kay Kane, F MMA&M@L e § 1607,
at 88 (2d ed 1986). Moreover “[w]hether a person 1§ md1spensab]e that i 1s, whether a
partlcular lawsu1t must be d1sm1ssed in the- absence of that person, can only be determmed
in the context of particular litigation . . . [and] must be based on factors varymg w1th the
different cases . . ..” Provident Tradesmens Bank v. Pattcgson, 390 U.S.,IQZ, 1-18-19

| (1968). 'Hour'ever, some courts have noted that “when the necessary pany is inunuue'from

suit, there is _very little need for balancing Rule ]9(b) factors because immuuity itself may

be viewed as the compelling factor.” Confederated Tribes of the Chehalis Indian -
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 Reservation v, Lujan, 928 F.2d 1496, 1499 (9th Cir. 1991). This is due to a soverelgn s
. nght not to have its legal duties Judrcmlly determined without consent ” -Enter it
| onsu]t@ts v. United States ex rel Hodel, 883 F.2d 890, 804 (10th Cir.. 1989)

Nevertheless the court will examine the four RCFC 19(b) factors

With respect to the first factor, prejudice, the Cherokee Nation' argttes- that' as the
titleholder to the Rwerbed lands; adjudlcatron of UKB’s clalm to da:mages based on its
assertlon that it is a successor in interest of the ongmal Cherokee people would prejudlce
both the Cherokee Natlon s title and its ability to exercrse soverelgnty over. the same’
lands. The govemment and UKB argue that an ad;udxcatron of UKB s nght to reeover
, .ﬁmds under the Settlement Act does not directly gffect the Cherokee .Natl_on’s .mterest m
the Riverbed lands, and would not be hrece.dential ,for any other cour.t.l Thus, they argue,
any prejudice to the Cherokee Nation ie minviniel. The court agrees With the Cherokee ,
Nation that its interest in the Riverbed lands would be prejudiced by a ru]m.g.m thls case.
“The first factor of Rule 19(b) is concemed with whether the nonparty would ‘be
adversely affected mna pracncal sense, and rf s0, would the prejudice be 1mmed1ate and
serious,. or remote and mihbr i :Qm'tcg States ex rel. -Steele v. Tumn tgg' y.giammg, Inc.,
135 F 3d 1249, 1251 (8th Cir. 1998) (quotmg advlsory committee notes to 1966

amendments to Federal Rule of Civil Procedure 1‘9). Because disposition of UKB’s .

claims regarding these Riverbed lands would necessarily involve a ruling on ownership, a’

19
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ruling that UKB has any compensable interest in such lands could posé an immediate and
serious danger to the Cherokee Nation’s ability to exercise sovereignty éver these lands.
The Cherokee Natjon further argues that the United States is not able to adequately
represent its interests in this action, and theréfore there is no mitigation of the prejudice to
it. The court agrees. When “there is a conflict between the intcrcst§ of the United States

and the interests of Indians, representation of the Indians by the United States is not

adequate.” Manygoats v. Kleppe, 558 F.2d 556, 558 (10th Cir. 1977). Hete, sucha

21

conflict is demonstrated'by the government’s opposition to the Cherokee Nation’s motion

to dismiss. In such circumstances representation by the government will not be adequate
* to mitigate the prejudice to the Cherokee Nation.

Regarding the second facfor,-thg Cherokee Nation argues that there is no way to

shape relief so as to lessen or avoid the prejudice to it because UKB’s complaint requjres

the court to decide the successor in interest issue or at a minimum to conclude that UKB
has some compensable interest in lands over which the Cherokee Nation claims exclusive
title. The government argues that the court could limit its judgment to make clear that it

is not ruling on the Cherokee Nation’s or UKB’s sovereignty or control over the

Cherokee Reservation lands. The government has not identified any authority in support

of this view and the coust has found none. UKB’s argument has also been squarely
rejected. UKB argues that prejudice can be lessened or avoided by the Cherokee Nation's

full participation in the case or by its participation as an amicus. Courts have held,
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howevcr that “if the opportunity to brief an issue as a non-party were cnough to' ellmmate
_ prejudice, non-Jomder would never be aproblem....” Wichita and Afﬁ!gg_ted Tgbes of
: | Oklahoma v. Hodel, 788 F.2d 765 775 (D.C. Cir. ]986) “It is whol]y at. odds w:th the ,
policy of tribal i lmmumty to put the tribe to this Hobson’s choice between walvmg its |
immunity or waiving its right not to have a case proceed w1thout it.” Id. at 776 |
' Accordingly, the court agrees with the Cherokee Nation that the prejudlce to it cannot‘be )
lessened or avoided by thc.shapmg of rehef. | |
Regarding the thlrd factor, the govemment and UKB argue that the’ cotxrt can
afford adequate relief to UKB, money damages, without the presence of thc Cherokee |
| Natlon While it js true that UKB’s claims for money damages agamst the Umted Statee
can be resolved without the Cherokec Nation, the court does not believe thgt this f_actor.
| _ou'tweighs the.brejudicc t—o the Cherokee Nation, | |
Finally, in regard to the fourth factor the Cherokee Nation arg'ttes t'h'e't. courts have
cons1stently held that where sovereign 1mmumty is the reason for the absence of an
| adequate remedy for the plamt:ff this factor welghs in favor of dlsmlssal The .
government and UKB argue that if any pomon.o_f this action is dlsmxssed, UKB will'be
left without a remedy. Both the UKB.-and.the government argue that dismiséal is
therefore inconsistent with Congress® desire to provide UKB with an oppomntty to brové

its claim.
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The court is mindful of the fact that dismissing this case will leave UKB without a
- remedy at this time. The court recognizes that to ohtain the relief it seeks UKB would
n.-;ve 10 return to Congress and seek legislation abrogating the Cherokee Nation’s
sovereign immunity.’ Nonetheless, after careful consideration, the court concludes that
despite its sympathy for UKB s position, it cannot overcome the Cherokee Natlon s claim
of sovereign immunity. |
- “Courts have tecognized that a plaintiff’s interest in litigating a claim may be
_ outweighed by a:trib'e’s- interest in maintaining its sovereign immunity.” Copfederated
Tribes, 928 F.2d a_t 1500, see also Wichita, 788 F.2d a’t 777 (holding that the lack of an -
 altemative remedy is “less troublesome” where «dismissal of [the] suit.is mandated by the
policy of tribal immunity””). Here, the court agrecs with the Cherokee Nation that this
factor welghs in favor of dnsmlssmg UKB’s cla1ms The significant threat to the |
* Cherokee Nation’s 10ng-recogmzed title and sovcreignty that could arise from a ruling in

favor of UKB in this case outweighs the UKB’s claim to compensation,

It bears cmpha51s that in the Settlement Act, Congress merely created a “process” by
which UKB could pursue its claim; it explicitly did not ackriowledge or establish any interest
UKB may have in the Riverbed lands. 25 U.S.C. § 1779f(c). While it is no doubt true that
dlsmlssmg this case cuts short this “process,” dismissal for failure to join an mdlspensable party
is not forbidden by the Settlement Act. Indeed, there is no indication in the Settlement Act that
Congress intended to modify this court’s procedural rules or that it understood that UKB’s claim
of ownership would be based on the same statutes and treaties on which. the Cherokee Nation
also based its claim. Had UKB identified a different theory of recovery that did not implicate the
Cherokee Nation’s title or sovereignty, a different result might have been appropriate.
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In sum, the court finds 'that the Cherokee Nation is both a neces_sa%yl and :
indispensable party in this case.'’ As such, UKB’s claims must be dismvisvse_d.""l _' :
| CONCLUSION
For the foregoing reasons, thé Cherﬁkee Nation’s motion to di;misé _u.nde; RCFC
~ 19 for failure to join an indispénsablg party is GRANTED. The Clerk is difgétleé té
dislmiss the plaintiff’s complaint. Eaci: paﬁy to beér its own c.os.t's.v o

ITIS SO ORDERED.

_ I\fN('JY B FIRESTONE
“Judge

ce: ADR-Judge Hodges

10 Ha\)ing concluded that UKB’s case must be dismissed on the _grounds that the Cherokee
Nation is an indispensable party, the court does. not reach the Cherokee Nation's altemative
argument that this action must also be dismissed for lack of subject matter _]Ul‘lSdlCthIl

""The court also finds that this dlsmxssal qualifies as a final judgment sufficient to trigger

the release of funds to the Cherokee Nation’s tribal trust account pursuant to 25 U. S C.§.
17791(b)(3).
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