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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEBRASKA

MEAGHAN ELI ZABETH HANSEN, )
)
Plaintiff, ) 4: 07CVv3159

)
v. )
)

LI NDA DOHMEN, i ndividual ly ) MEMORANDUM AND ORDER
and in her official capacity, )
and JANE DOE, One through )
Ten, individually and in )
their official capacities, )
)
Def endant s. )
)

The defendants have noved to dismss the plaintiff’s
conpl aint under Rules 12(b)(1) and 12(b)(6) of the Federal Rules
of Cvil Procedure. Filing 15. The plaintiff’s conpl aint
al |l eges the defendants violated her rights and privil eges secured
under the Indian Child Wl fare Act, 25 U . S.C. § 1901, et. seq.,
(hereinafter “ICW").

For the reasons discussed hereafter, the court finds the
plaintiff’s conpl aint against the defendants in their official
capacity must be dism ssed, but denies the defendants’ notion to
dism ss the plaintiff’s claimagai nst defendant Dohman in her
i ndi vi dual capacity.

STANDARD OF REVI EW
The court nust review the allegations of the plaintiff’s
conplaint to determne the nerits of defendants’ notion to

di sm ss.

Federal Rule of G vil Procedure 8(a)(2) requires only a
short and plain statenent of the claimshow ng that the
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pl eader is entitled to relief, in order to give the

defendant fair notice of what the . . . claimis and

t he grounds upon which it rests. . . . Wile a
conplaint attacked by a Rule 12(b)(6) notion to disn ss
does not need detailed factual allegations, . . a

plaintiff’s obligation to provide the grounds of hi s
entitlement to relief requires nore than | abels and
conclusions, and a formulaic recitation of the elenents

of a cause of action will not do. . . . Factua
al | egations nust be enough to raise a right to relief
above the speculative level, . . . on the assunption

that all the allegations in the conplaint are true
(even if doubtful in fact).

Bell Atlantic Corp. v. Twonbly, 127 S.Ct. 1955, 1964-65
(2007) (internal citations and quotation marks omtted)(overruling
Conley v. G bson, 355 U S. 41, 45 (1957)).

THE PLAI NTI FF S COVPLAI NT

The plaintiff’s conplaint alleges:

Def endant Li nda Dohnmen and ot her enpl oyees of the Nebraska
Heal t h and Human Services Systemviolated the plaintiff’s rights
secured under the federal Indian Child Welfare Act of 1978. The
plaintiff alleges she is the biological nother of Kenten Hansen,
and that both she and Kenton Hansen are enrolled nmenbers of the
lowa Tri be of Kansas and Nebraska. Filing 5, ¢ 8.

The plaintiff alleges the defendants knew the plaintiff and
Kent on Hansen were tribe nenbers, yet they ignored this fact
while initiating and overseeing a process that culmnated in
Kent on Hansen’s adoption by a non-Indian famly. The plaintiff
specifically alleges the defendants repeatedly and with nmalicious
intent ignored and violated the provisions of 25 U . S.C. § 1912(d)
of the I CMA by:
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. Pl aci ng Kenton Hansen in foster care without first
provi di ng renedi al services and rehabilitative prograns
designed to prevent the breakup of his Indian famly,
and satisfying a court that such efforts were made.
Filing 5, 917 11-12.

. Failing to present sufficient evidence that Kenten
Hansen’ s conti nued custody by his Indian parent was
likely to result in serious enotional or physical
damage. Filing 5, T 13.

. Failing to nake certain that plaintiff’s relinquishnment
of parental rights was recorded before a court of
conpetent jurisdiction. Filing 5, { 16.

. Placing plaintiff’s son with non-Indian foster and
adoptive parents w thout good cause. Filing 5, ¢ 17.

The conpl aint further alleges defendant Dohnen coerced the
plaintiff to relinquish her parental rights on June 20, 2003
t hrough the use of threats, fraud and duress while the plaintiff
was hospitalized and under the influence of norphine, and as a
result thereof, the plaintiff’s famlial relationship with Kenton
Hansen was termnated. Filing 5, 1Y 14-15.

Finally, the conplaint alleges defendants Doe failed to
adequately hire, train, supervise, and discipline Health and
Human Servi ces social workers, thereby ratifying defendant
Dohman’ s unl awful conduct and denonstrating the existence of a de
facto policy or customthat tol erates and pronotes social worker
m sconduct and violation of ICWA rights. Filing 5, 1Y 18-20.

The plaintiff seeks an award of damages and attorney fees.
Filing 5 p. 6-7 (prayer for relief).
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LEGAL ANALYSI S

The defendants argue that plaintiff’s claimfor damages
agai nst the defendants in their official capacity is barred by
El eventh Amendnent imunity. They further claimthe plaintiff
has already litigated the i ssue of when the | CWA becane
applicable to the child placenment, relinquishnent, and adopti on
proceedings at issue in this case; the ruling in In re Adoption
of Kenten H., 272 Neb. 846, 855, 725 N W2d 548, 555 (2007) has
preclusive effect in this litigation under the doctrine of

col l ateral estoppel; and applying this Nebraska Suprenme Court
ruling, the plaintiff’s conplaint fails to state any claimthat

t he defendants violated her rights under the ICM. The
defendants argue that in the absence of any potential claimunder
the ICWA, the plaintiff has failed to allege any rights protected
or secured under federal |aw were violated, cannot state a claim
under 42 U.S.C. 8§ 1983, and this court |acks federal question
subject matter jurisdiction.

A El event h Amendnent | nmunity

“[ T] he El eventh Amendnent grants the State a | egal power to
assert a sovereign imunity defense should it choose to do so.”
Wsconsin Dept. of Corrections v. Schacht, 524 U S. 381, 389
(1998). Sovereign immunity does not bar danage cl ai ns agai nst

state officials acting in their individual capacities, nor does
it bar 8§ 1983 clains seeking equitable relief fromstate enpl oyee
defendants acting in their official capacity. However, danage

cl ai ns agai nst state enpl oyees acting in their official
capacities are barred by the El eventh Arendnent. Mirphy v. State
of Ark., 127 F.3d 750, 754 (8th Cr. 1997).
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The plaintiff’s conplaint does not seek prospective relief.
The plaintiff seeks general, special, pecuniary, and punitive
damages, and an award of attorneys fees. Filing 5 p. 6. To the
extent she seeks this recovery fromthe defendants, all of whom
are allegedly state enpl oyees, for conduct performed in their
of ficial capacities, such clains nust be dism ssed as barred by
the El eventh Amendnent.! See Burlison v. U.S., 627 F.2d 119, 122
(8th Cir. 1980)(holding that a court may dism ss a conpl ai nt

based on immunity if the defense is established on the face of
t he conpl aint).

B. Col | at eral Est oppel .

The defendants claimthe plaintiff’s conpl ai nt nust be
dismssed inits entirety on the basis of issue preclusion. They
argue that In re Adoption of Kenten H., 272 Neb. 846, 855, 725
N. W2d 548, 555 (2007), held that the I CWA was not applicable to
actions occurring prior to Cctober 8, 2003. The defendants cl aim

the plaintiff is bound by this prior Nebraska Suprene Court
ruling, and since her pending federal conplaint rests solely on
al | eged events occurring prior to QOctober 8, 2003, she cannot
state a claimthat her rights under the | CWA were viol at ed.

Al t hough the parties have not addressed the issue, the court
initially notes that a Rule 12(b)(1) and Rule 12(b)(6) notion is
generally not the proper procedural vehicle for seeking dism ssal

The court notes that the plaintiff’s brief appears to
concede this point. It does not address the defendant’s El eventh
Amendnent argunent or the plaintiff’s official capacity clains,
and concl udes by stating, “WHEREFORE, Plaintiff respectfully
requests that the Defendant’s Motion to Dism ss be overruled with
respect to the Defendant Dohnen in her individual capacity.”
Filing 19, p. 4.
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of the plaintiff’s conplaint based on the affirmative defense of
collateral estoppel. U.S. GypsumCo. v. Indiana Gas Co., Inc.
350 F.3d 623, 626 (7th Cr. 2003)(hol ding dismssal of a

conpl aint on basis of issue preclusion was inproper because the

al l egations of the conplaint stated a claim the conplaint did
not alleg[e] (and thus admt[]) the ingredients of a defense,”
and “[c]onplaints need not anticipate or attenpt to defuse
potential defenses”); Berwind Corp. v. Conm ssioner of Soci al
Security, 307 F.3d 222, 234 (3d Gr. 2002)(“Res judicata is an
affirmati ve defense and not a doctrine that woul d def eat subject

matter jurisdiction of this court.”). The nerits of a collateral
est oppel defense should be raised and resol ved by sumrary
judgnent under Rule 56 or by trial. Anerican Realty Trust, Inc.
v. Ham lton Lane Advisors, Inc., 115 Fed. Appx. 662, 664, 2004 W
2297150, 1 (5th Cir. 2004)(“Res judicata is an affirmative
defense that should not be raised as part of a 12(b)(6) notion,

but should instead be addressed at sunmary judgnment or at
trial.”); Garcia v. International Elevator Co., Inc., 358 F.3d
777, 782 (10th Cir. 2004)(“Wether res judicata or collatera
estoppel bars this action in whole or part is nore appropriately

decided in the context of a notion for summary judgnment than it
is in the context of a defendant’s notion to dismss.”)

However, the plaintiff has not objected to resolving the
def endants’ issue preclusion defense by notion to dismss, no
prejudice wll arise by doing so, and the court may therefore
address the substantive nerits of the defendants’ coll ateral
estoppel defense as raised in the pending notion. Test Msters
Educational Services, Inc. v. Singh, 428 F.3d 559, 570 n. 2 (5th
Cir. 2005)(holding that “generally a res judicata contention

cannot be brought in a notion to dismss; it nust be pleaded as
an affirmati ve defense,” but resolving the notion because the
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plaintiff raised no procedural objection); In re Sonus Networks,
Inc, Shareholder Derivative Litigation, 499 F.3d 47, 56 (1st G
2007) (hol ding that although res judicata is an affirmtive

def ense, where the defendant raises the issue by a notion to
dismss, and the plaintiff does not object to the procedure, the
court may resolve the issue on such a notion). Mbreover, even if
the matter is not properly before the court as a Rule 12(b)(6)
notion, the court nmay sua sponte deemthe notion as one for
summary judgnent and decide the nerits of the collateral estoppel
defense. Mch v. East Baton Rouge Parish School Bd., 548 F.2d
594, 596 n. 3 (5th Gr. 1977)(“CGenerally, a party cannot base a
12(b)(6) notion on res judicata,” but the court can sua sponte

consi der such notions and issue a ruling under Rule 56).

The court notes the plaintiff has raised no procedural
objection to the defendants’ notion, and the parties have
mut ual | y advanced t he Nebraska Suprene Court’s decision in lnre
Adoption of Kenten H for the court’s consideration of the

defendants’ notion. The court will therefore judicially notice
the decision in In re Adoption of Kenten H as either authority

or evidence relevant to defendants’ claimof issue preclusion,
and wil| address the collateral estoppel issues raised on the
nmerits.

“Under coll ateral estoppel, once a court has deci ded an
i ssue of fact or |aw necessary to its judgnent, that decision may
preclude relitigation of the issue in a suit on a different cause
of action involving a party to the first case.” Allen v.
MCurry, 449 U.S. 90, 94 (1980). “The federal courts generally
have al so consistently accorded preclusive effect to issues
deci ded by state courts. . . . Thus, res judicata and coll atera
estoppel not only reduce unnecessary litigation and foster
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reliance on adjudication, but also pronote the comty between
state and federal courts that has been recogni zed as a bul wark of
the federal system” Allen, 449 U S. at 95-96.

Def endant s seeki ng a judgnment based on issue preclusion nust
prove the plaintiff in the pending federal case was a party, or
inprivity wwth a party, to a prior lawsuit; the issue sought to
be precluded in the pending case was raised, actually litigated,
and determ ned by a valid and final judgnent in the prior case;
and the determnation in the prior action was essential to the
judgnment in that case. Robinette v. Jones, 476 F.3d 585, 589
(8th Cir. 2007). The plaintiff in this pending federal case was
the plaintiff in In re Adoption of Kenten H The Nebraska Court
hel d that the NI CWA applies only prospectively fromthe date

Kenten Hansen's Indian child status was established of record,
and this determination was the “critical issue,” (lLn re Adoption
of Kenten H , 272 Neb. at 854, 725 N.W2d at 554), and therefore
essential to that Court’s decision denying the plaintiff relief

under the NICWA. Accordingly, the question before this court is
whet her the plaintiff raised and litigated, and the Nebraska
Suprene Court ruled against the plaintiff on a material issue
that she now seeks to re-litigate in this forum

The plaintiff’s state court conplaint raised a claimunder
t he Nebraska Indian Child Wl fare Act and Nebraska's statutes
governing term nation of parental rights and adoption
proceedi ngs. Her state court conplaint “sought to set aside
Kenten’s adoption because her relinquishment ‘was obtai ned
t hrough fraud, threats, coercion and duress’ and because her
consent was obtained in violation of certain DHHS regul ati ons and
provi sions of [the Nebraska Indian Child Wl fare Act,
(“NNCWA")].” 1d. at 852, 725 NNW2d at 553. Relying on In re
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S.B., 130 Cal. App. 4th 1148, 30 Cal. Rptr. 3d 726 (2005), State
ex rel. Juv. Dept. v. Tucker, 76 O. App. 673, 710 P.2d 793
(1985), In Interest of AG-G 899 P.2d 319 (Col o. App.1995), and
People in Interest of A E , 749 P.2d 450 (Col 0. App. 1987), the
Nebr aska Suprene Court concluded “Kenten's status as an | ndian

child was established on the record when the Iowa Tribe entered
its appearance in the adoption proceeding on Cctober 8, 2003, 8
days after entry of the decree of adoption.” Inre S.B. raised

clains for relief under the federal Indian Child Wl fare Act, 25
US C 8 1901 et seq.; State ex rel. Juv. Dept. v. Tucker, In
Interest of AG-G and People in Interest of A E. raised clains

under both the federal ICWA and relevant state |law. The Nebraska
Court reasoned that “[t] hese cases establish that the provisions
of 1CWA and NI CWA apply prospectively fromthe date Indian child
status is established on the record.” 1n re Adoption of Kenten,
272 Neb. at 855, 725 N.W2d at 555. It therefore held that

“NI CWA applies prospectively” from Cctober 8, 2003, and

“[b] ecause NI CWA applies only prospectively fromthe date it is
established on the record, Meaghan may not now argue that her
consent to Kenten's relinquishment is invalid because it was not
obt ai ned pursuant to the substantive provisions of 8§ 43-1506(1)"
of the NICWA. 1d.

In re Adoption of Kenten H cited to federal | aw and cases

interpreting federal law as instructive when determ ning the
meani ng and application of the NICWA. However, the plaintiff’s
conplaint did not raise a federal ICM claim and the Nebraska
Suprene Court’s decision did not deternmine the plaintiff’s
rights, if any, under the federal ICWA. Specifically, the
Nebraska Supreme Court held that the NICWA did not apply to acts
that all egedly occurred before Cctober 8, 2003. This court is
aware that “[t]he NI CWA provisions correspond closely to the
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ICWA,” (ILn_re Adoption of Kenten, 272 Neb. at 853, 725 N W2d at
554), and the decision in |In re Adoption of Kenten and the cases

cited therein may later prove to be highly persuasive in
determning the plaintiff’s rights under the federal | CM
However, In re Adoption of Kenten did not hold that the federal

| CWA applies prospectively from October 8, 2003.

Accordingly, the plaintiff’s conplaint cannot be dism ssed
under Rule 12(b)(6) or Rule 56 on the basis of issue preclusion.
The conplaint alleges a claimarising under the |CM. This court
therefore has federal question subject matter jurisdiction, and
the case is not subject to dism ssal under Rule 12(b)(1).

| T THEREFORE HEREBY | S ORDERED: The defendants’ notion to
di smi ss under Rules 12(b)(1) and 12(b)(6) of the Federal Rules
of Cvil Procedure, (filing 15), is granted in part and denied in
part as foll ows:

1. The plaintiff’s clainms against the defendants in their
of ficial capacity are dism ssed.

2. The defendants’ notion to dismss for |ack of subject
matter jurisdiction is denied.

3. The defendants’ nption to dism ss on the basis of issue
precl usion is denied.
DATED this 7th day of My, 2008.
BY THE COURT:

s/ David L. Piester

David L. Piester
United States Magistrate Judge
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